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Staitton  vs.  Kline  and  others.    . 

Biocc  the  passage  of  the  act  of  Maj  7, 1844,  amending  the  "  act  for  the  fore- 
closure  of  mortgages  by  adyertisement,"  it  is  necessary  to  adopt  the  three 
modes  of  giving  notice,  prescribed-  by  the  act  as  amended,  in  ordcir  to  render 
the  fbreclo^are  valid.  ^  '  . 

The  cdnaeqneoee  of  that  amendment  is  that  it  Is  as  na^essary  to  senre  a  n<)tice 
on  the  mortgagor,  subsequent  grantees  and  mortgagees,  and  Judgment  cred- 
itors subsequent  to  the  mortgage,  as  it  is  that  the  notice  should  be  published 
in  a  newspaper,  or  posted  on  the  court  house  door.  An  omission  of  either 
of  those  statutory  requisites  will  render  the  foreclosure  utterly  toid. 

Nolicee  cannot- be  legally  served  on  subsequent  grantees,  Ac.  by  depositing 
them  in  tfie  post  4i/Ue,  unless  they  are  directed  ta  persona  residing  in  a  dif- 
erent  pl%^,  and  are  designed  to  be  sent  by  mail.  When  notices  are  to  be 
seirvM  on  persons  residing  in  the  same  place,  such  notices  must  be  served 
personally,  or  on  some  one  of  suitable  age  at  the  dwelling  house  of  the 
paitytobedkarged.    ^ut^^^^.^    J^      t     Ktm.    1^6 

This  was  an  ap^I  by  the  plaintiff  from  a  judgment  ren- 
dered at  a  special  term,  in  favor  of  the  defendants,  upon  the 
report  of  a  referee.  The  action  was  brought  to  recover  posses- 
sion of  a  lot  of  laiid  in  Syracuse.  The  facts  neceteaiy  to  be 
knowA,  fliTft  stated  ^n  the-opinion  of  the  court,  
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Stanton  t>.  Kline. 
J,  W.  Loomis,  for  the  plaintiff. 

iS".  D.  Dillaye,  for  the  defendants. 

By  the  Court,  Gridley,  J.  The  plaintiff  claims  title  to  the 
premises  in  question  in  this  suit,  as  the  purchaser  at  a  mort- 
gage sale,  undef  a  statute  foreclosure,  on  the  14th  day  of  Jan- 
uary, 1849.  The  mortgage  bears  date  on  the  18th  day  of 
December,  1848,  and  was  executed  to  J.  L.  Bagg,  for  a  part  of 
the  purchase  price  of  the  premises,  and  was  the  oldest  lien  upon 
them.  The  p1a,intiff  declined  to  take  judgment  against  John 
B.  Kline,  provided  the  objections  taken  to  the  maintenance  of 
the  action  against  the  defendants  were  held  to  be  sufficient  to 
defeat  the  suit.  The  referee  so  held,  and  judgment  was  entered, 
in  favor  of  the  defendants  generally.  The  ground  on  which  a 
new  trial  is  asked  for  is,  that  the  referee  decided  that  there  was 
no  proof  that  a  legal  notice  of  the  foreclosure  had  been  served 
on  the  defendants,  other  than  John  B.  Kline ;  and  that  the 
mortgage  being  unfcreclosed,  as  to  them,  no  action  of  ejectment 
could  be  maintained  against  them,  by  the  mortgagee,  pursuant 
to  the  statute.  (2  R.  S.  237.  §  57.)  There  are  other  questions, 
respecting  the  rights  of  those  defendants,  that  might  arise  under 
another  state  of  facts ;  but  the  single  question  presented  for 
our  decision,  upon  this  appeal,  is,  whether  the  mortgage  was 
foreclosed,  as  to  those  defendants. 

I.  We  have  heretofore  had  occasion  to  express  an  opinion 
upon  the  effect  of  an  entire  omission  to  serve  a  notice  upon  sub- 
sequent grantees  and  mortgagees,  pursuant  to  the  provisions  of 
the  act  of  1844.  In  Vati  Slyke  v.  Shelden,  (9  Barb,  278,)  we 
held  that  by  the  first  section  of  the  act  of  1844,  {Laws  of  1844, 
p.  ^9^  th^  aervyse  of  a  n(ttice,  as  required  by  that  section,  was 
made  a  condition  of  the  foreclosure.  The  third  section  of  the 
"  act  for  the  foreclosure  of  mortgages  by  advertisement," 
(2  J?.  iS  449,)  provides  that  "  notice  that  such  mortgage  will  be 
foreclosed  by  a  sale  of  the  mortgaged  premises,  or  some  part 
thereof,  shall  be  given  as  follows :"  (1.)  By  a  publication  in  a 
newspaper  printed  in  the  county.    (2.)  By  posting  on  the  court 
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house  door.  (8.)  By  serving  a  notice  on  the  mortgagor,  subse- 
qnent  grantees  and  mortgagees,  and  judgment  creditors  subse- 
quent to  such  mortgage,  in  the  manner  prescribed  by  the  act  of 
1844.  The  act  of  1844  amends  the  act  for  the  foreclosure  of 
mortgages,  by  enacting  that  the  provision  for, serving  a  notice 
on  the  mortgagor,  <kc.  shall  form  a  third  subdivision  of  the  third 
section  of  that  act,  making  it  necessary  thereafter  to  adopt  the 
three  modes  of  giving  notice  prescribed  by  the  act  as  amended, 
as  a  condition  of  the  foreclosure.  The  consequence  of  this 
amendment  is  that  it  is  just  as  necessary  to  serve  a  notice  on 
the  mortgagor,  subsequent  grantees,  &c.  as  it  is  that  the  notice 
should  be  printed  in  a  newspaper  published  in  the  county,  or 
posted  on  the  court  house  door.  An  omission  of  either  of  those 
statutory  requisites,  it  is  needless  to  say,  will  render  the  fore- 
closure utterly  void. 

II.  In  the  present  case  the  manner  of  making  service  of  the 
notice  of  the  foreclosure  was,  by  depositing  the  notices  in  the 
post  office,  directed  to  the  several  defendants  who  were  subse- 
quent grantees,  at  Syracuse^  where  they  all  resided.  The  pro- 
vision of  the  statute  is  that  notice  shall  be  given  (1)  by  serving 
the  same  personally  ;  (2)  by  delivering  the  notice  to  some  per- 
son of  suitable  age,  at  the  dwelling  house  of  the  party  ;  (3)  by 
serving  a  copy  of  such  notice  upon  such  persons  at  least  twenty- 
eight  days  prior  to  the  time  therein  specified  for  the  sale,  by 
depositing  the  same  in  the  post  office  properly  folded,  and  di- 
rected to  said  persons  at  their  respective  places  of  residence. 
The  referee  held,  under  this  statute,  that  notices  could  not  be 
legally  served  by  depositing  them  in  the  post  office  unless  they 
were  designed  to  be  sent  by  mail.  That  where  notices  were  to 
be  served  on  persons  residing  in  the  same  city  or  village,  the 
notice  must  be  served  personally,  or  on  a  person  of  suitable 
age  at  the  dwelling  house  of  the  party  to  be  charged.  To  this 
ruling  of  the  referee  there  was  an  exception.  And  it  is  now 
urged,  in  support  of  the  objection,  that  the  statute,  by  its  terms, 
applies  as  well  to  persons  residing  in  the  same  place  where  the 
letter  is  deposited,  as  to  those  residing  elsewhere,  to  whom  the 
notice  must  be  sent  by  mail ;  and  many  authorities  are  cited  to 
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show  that  when  the  words  of  a  statute  are  clear  and  certain, 
the  courts  have  no  power  to  enlarge  or  to  restrict  its  interpre- 
tation. We  think  however,  that  the  referee  was  right  in  his 
ruling.  We  believe  in  a  reasonably  strict  construction  of  stat- 
utes ;  but  nothing  is  more  common  than  to  restrict  the  general 
words  of  a  statute  to  those  cases  which  it  was  obviously  intended 
to  embrace.  The  statute  against  usury,  for  instance,  declares 
in  the  most  absolute  terms  all  securities  aJDTected  with  usury  to 
be  void.  Yet  it  is  well  settled  that  those  securities  are  only 
void  between  the  parties  and  those  who  represent  them.  A 
stranger  cannot  avail  himself  of  this  defense.  Again ;  there  ' 
are  statutes  which  declare  judgments,  deeds  and  contracts  void  ; 
but  it  is  seldom  that  the  courts  hold  them  absolutdy  void. 
They  are  only  voidable,  and  may  be  avoided  only  by  creditors 
and  purchasers.  Now  these  and  other  statutes  that  might  be 
mentioned,  though  by  their  words  they  are  applicable  to  aU 
cases,  are  constantly  so  construed  as  to  apply  to  those  cases 
only  whiph  they  were  intended  by  their  framers  to  include.  It 
is  laid  down  by  Bacon,  in  his  Abridgment,  4th  vol.  pp.  649, 650, 
that  a  remedial  statute  should  have  a  liberal  and  equitable  con- 
struction. In  some  cases  the  letter  of  an  act  of  parliament  is 
restrained  by  an  equitable  construction ;  in  others  it  is  enlarged. 
In  others  the  construction  is  contrary  to  the  letter.  Again; 
"  a  statute  is  to  be  so  construed  as  to  have  a  reasonable  effect, 
agreeably  to  the  intent  of  the  legislature."  (23  Pick.  98.  22 
Id,  227.)  In  construing  a  statute  the  intent  of  the  makers  is 
to  govern,  although  such  construction  may  seem  contrary  to  the 
letter.  {Jackson  v.  CoUins,  3  Cowetii  890  ^7  ^^  ^^^^ 
canon  of  construction  mentioned  by  ^ocoit,  it  is  laid  down  that 
the  c(»nmon  law  ought  to  be  regarded,  in  the  construction  of  a 
statute.  And  when  the  provision  of  a  statute  is  general  it  is 
subject  to  the  control  and  order  of  the  common  law«  (4  Bacon's 
Abr-  Statutes,  p.  647.) 

Tihe  object  of  the  framers  of  the  act  requiring  notice  to 
be^given  to  all  parties  who  might  be  affected  by  a  sale  of  the 
preipicfs,  was  to  render  a  foreclosure  by  advertisement  at  effect* 
ualas4t.waaMt}|a  court  of  chan««rgr4<wheM.aUt.pa«ties/W«ri 
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servedwith  process^  imd  to  provide  that  actnal  notice  shoald  be 
brought  home  to  all  persons  whom  the  practice  of  the  court  of 
chanceiry  would  require  io  be  made  parties.  It  had  been  found 
'by  experience  that  the  publication,  in  a  newspaper,  and  by  post- 
ing a  notice  on  the  court  house  door,  sometimes  failed  to  give 
aetnal  information  to  the  parties  interested.  People  seldom 
watched  the  notices  on  the  court  house  door ;  and  a  notice  pub- 
lished in  an  obscure  and  distant  paper  was  not  ordinarily  seen 
and  read  by  those  interested.  Therefore  the  act  provided  for 
the  adoption  of  a  more  effectual  means  to  bring  home  the  notice 
to  the  knowledge  of  the  parties,  and  required  an  actual  service 
of  the  notice  on  others.  Three  modes  were  provided ;  first,  by 
personal  service.  But  as  the  individual  was  not  always  to  be 
found  at  home,  it  provided  secondly,  that  the  notice  might  be 
delivered  to  some  person  of  suitable  age,  at  his  dwelling  house. 
Again ;  the  parties  might  be  distant,  and  numerous,  and  scat- 
tered ;  and  therefore,  in  tlie  third  place,  a  service  by  mail  was 
allowed.  This  is  rendered  manifest  by  the  provision  which  re- 
quires the  notice  to  be  mailed  twenty-eight  days  before  the  day 
of  sale,  when  only  fourteen  days'  personal  service  was  required. 
Again ;  the  notice  is  required  to  be  folded  and  "  directed  to  the 
said  persons,  at  their  respective  places  of  residence"— implying 
most  strongly  that  the  notices  were  to  be  trcmsmitted  by  mail. 
Again ;  when  this  statute  was  passed,  the  9th  rule  of  the 
standing  rules  of  the  supreme  courtj  provided  that  a  notice  or 
paper  might  be  served  by  putting  it  in  the  post  office,  directed 
to  the  attorney  at  his  place  of  residency,  •jl&c.  and  in  such  case 
double  the  time  of  service  was  required  to  be  given.  •  In  the 
case  of  serving  a  notice  of  protest  on  an  indorser,  several  cases 
had  been  decided  when  this  act  was  passed,  holding  that  a  ser* 
vice  by  putting  the  notice  into  the  post  office  at  the  place  of 
the  indorser's  residence,  was  insufficient.  {Ireland  v.  Kip,  10 
Mn.  490.  Louisiana  Bank  v.  Powell,  6  Martinis  Rep.  iV.  S. 
506.  Laporte .  v.  Landry,  5  Id.  859.  Ransom  v.  Mack,  2 
Hia,  590, 1.  4  Id.  132.)  Judge  Bronson  cites  the  language 
of  Martin,  J.  in  Laporte  v.  Landry,  and  adopts  it,  <'  that  the 
|KNit  office  was  not  a  legal  place  of  deposit  for  notices ;  but  that 
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service  in  that  mode  was  suificient  where  notices  may  ,be  con- 
veyed by  mail."  In  Sheldon  v.  Benham,  (4  HUl,  133,)  Bron- 
son,  J.  says,  "  But  as  Babcock  and  Benham  both  lived  in  the 
same  village,  I  think  the  service  should  have  been  personal,  or 
by  leaving  the  notice  at  the  dwelling  house  or  place  of  business 
of  the  indorser,  and  that  service  through  the  post  office  is  not 
sufficient."  Now  there  is  no  reason  for  this  distinction  in  the 
case  of  service  of  notice  on  an  indorser  that  does  not  apply  to 
the  notices  which  the  act  requires  to  be  served  on  incum- 
brancers,  in  a  mortgage  case.  The  law  stood  thus  when  the 
statute  in  question  was  enacted.  Now  suppose  we  adopt  Ba- 
con's rule,  and  construe  the  statute  according  to  the  lights  de- 
rived from  what  the  common  law  was,  before  the  enactment ; 
or,  suppose  we  look  to  the  probable  intent  of  the  framers  of  the 
act,  or  suppose  we  look  to  the  peculiar  wording  of  the  statute 
itself;  and  we  shall  C3me  to  the  same  conclusion,  that  service 
of  notice  by  mail,  to  be  good  service,  must  be  made  only  when 
the  notice  is  directed  to  a  person  residing  in  a  different  place, 
and  is  deposited  in  the  post  office  to  be  sent  by  mail.  The  statute 
never  intended  the  post  office  as  a  general  place  of  deposit  for 
all  such  notices  as  were  to  be  served  on  persons  residing  in  the 
same  place ;  but  the  mode  of  service  was  only  designed  to  be 
adopted  when  the  notice  was  to  be  sent  by  mail. 

We  are  of  the  opinion,  therefore,  that  the  service  of  notice 
offered  to  be  proved  was  not  legal  service,  and  the  referee  was 
right  in  rejecting  it.    A  new  trial  must  be  denied. 

[Oneida  Genbral  Term,  Janiutry  6, 1862.  Gridky,  Pratt,  W,  F.  AUtntLuA 
BMard,  Jiutices.] 
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The  Dexter  and  Limerick  Plank  Boad  Company  vs. 
Allen. 

In  an  action  brought  since  the  act  of  March  16|  1850,  amending  the  general 
plank  road  act  of  1849,  was  {Missed,  to  recorer  a  penalty  for  making  a  false 
representation  that  the  defendant  was  entitled  to  exemption  from  toll,  the 
act  of  1849  is  to  bo  read  and  construed  as  if  the  8th  subdivision  of  the  3d 
section  thereof,  added  by  the  act  of  1850,  had  always  formed  a  part  of 
the  former  act. 

The  act  of  March  16,  1850,  amending  the  general  plank  road  act  of  1849, 
repealed  the  exemption  from  tolls  contained  in  the  86th  section  of  the 
turnpike  act,  so  far  as  it  was  applicable  to  plank  roads. 

Eepeals  by  implication  are  not  favored  by  the  courts ;  but  a  subsequent 
statute,  repugnant  to  a  prior  one,  repeals  it.  And  if  a  subsequent  statute  be 
not  repugnant,  in  all  its  provisions,  to  a  prior  one,  yet  if  the  last  was  clearly 
intended  to  prescribe  the  only  role  that  should  govern  in  the  case  provided 
for,  it  repeals  the  former  one. 

Where,  in  an  action  by  a  plank  road  company,  to  recover  a  penalty  for  a  false 
representation  as  to  the  defendant's  exemption  fVom  toll,  the  defendant 
asserts  in  his  answer  that  he  was  entitled  to  the  exemption;  and  it  is 
assumed  by  both  parties,  and  the  cause  is  tried  on  the  theory,  that  the 
road  was  subject  to  exemption  as  being  constructed  over  an  old  highway,  it 
is  too  late  for  the  defendant  to  raise  the  objection,  on  appeal,  that  there 
was  no  proof  that  the  plank  road  was  so  constructed  over  a  former  highway. 

Where  a  person,  on  passing  through  a  toll-gate  on  a  plank  road,  says  that  he 
"  is  going  to  mill,"  this  amounts  to  a  declaration  that  he  claims  to  pass  the 
gate  without  paying  toll,  on  the  ground  that  he  is  going  to  mill ;  and  in  an 
action  to  recover  the  penalty  for  a  false  representation,  the  jury  will  bo 
anthorized  to  understand  this  to  be  a  representation  that  the  defendant 
was  going  to  mill  "  for  the  purpose  of  g-tting  his  grinding  done,"  and  that 
the  mill  was  the  one  "  where  he  ordinarily  got  his  grinding  done." 

If,  in  such  a  case,  under  the*  pretense  of  going  to  mill,  a  i>er8on  travels  on  a 
plank  road  in  going  and  returning,  two  o^s  and  an  half  beyond  the  mil], 
without  paying  any  toll,  it  is  the  province  of  the  jury  to  say  whether  the 
representation  made  was  not,  though  literally  true,  yet  sulitantiaUy  false. 

This  was  an  appeal  by  the  defendant  from  a  judgment  of  the 
Jefferson  county  court.  The  action  was  commenced  before  a 
justice  of  the  peace.  The  plaintiff  complained  that  on  the  18th 
day  of  May,  1860,  the  defendant  falsely  represented  himself 
entitled  to  exemption  from  toll  on  the  plaintiffs'  plank  road, 
and  thereby  passed  their  gate  without  payment  of  toll ;  and 
the  plaintiff  claimed  to  recover  the  toll  and  the  penalty  of  $10, 
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under  the  act  of  April  6, 1849,  as  amended  March  li^,  1850* 
The  defendant  denied  the  complaint,  and  claimed  a  right  by 
law  to  pass  without  payment  of  toll. 

The.  facts  as  thi&y  appeared  from  the  justice's  return,  were, 
that  the  defendant,  with  his  son  and  wife,  on  the  18th  day  of 
May,  1850,  passed  the  toll-gate,  and  as  they  passed  through,  it 
was  said  by  some  one  in  the  wagon  that  they  were  going  to  mill, 
and  on  their  return  when  asked  about  toll,  the  bags  lying  in 
the  wagon  were  pointed  to,  and  the  wagon  passed  through  the 
gate ;  that  a  grist  was  taken  to  a  mill  and  ground  that  day ; 
that  after  the  grist  was  left,  the  party  proceeded  to  Bexter  on 
the  plank  road  of  the  plaintiff,  a  distance  of  2  or  &  miles,  made 
a  visit,  returned,  took  the  grist  ground  and  passed  through  the 
gate  towards  home*  The  action  was  tried  on  the  12th  day  of 
June,  1850,  before  the  justice  and  a  jury,  who  found  a  verdict 
against  the  defendant  ot  $10,11,  whereon  judgment  was  ren- 
dered by  the  justice  for  that  sum,  less  11  cents  remitted,  and 
$2,65  costs.  The  appellant  appealed  to  the  county  court  of 
Jefferson  county,  which  court  affirmed  the  judgment ;  and  from 
the  latter  judgment  the  defendant  appealed  to  this  court. 

Mm  C.  Clarke,  for  the  appellant. 

/  Moore,  Jan.  for  the  respondent. 

By  the  Court,  Gridlet,  J.  It  cannot  be  denied  that  the 
judgment  in  this  cause  presents  a  very  severe  application  of  the 
provisions  of  the  plank  road  At  under  which' this  suit  was  brought. 
It  is  not,  however,  in  our  power  to  relieve  the  defendant,  unless 
some  principle  of  law  has  been  violated  by  the  jury ;  provided 
there  was  any  isvidence  to  establish  the  facts  on  which  the  ver- 
dict was  founded.  Several  objections,  however,  have  been  urged 
against  the  judgment,  which  depend  upon  certain  alleged  errors 
in  law,  in  the  proceedings  before  the  justice,  which  we  will  pro- 
ceed to  consider. 

|1.  It  is  said  that  a  judgment  has  been  rendered  agaipst 
the  defendant  under  the  third  s^etion  of  the  netJ>t^Si^;(ldtw9 
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of  1849]  p.  875,)  which  prescribes  a  penalty  of  ten  dollars  npon 
a  party,  for  falsely  representing  himself  entitled  to  one  of  the 
exemptions  mentioned  in  the  preceding  section  of  the  act ;  when 
the  exemption  in  question  is  not  found  in  the  act  of  1849,  but  is 
giTen  in  the  act  of  1850.  The  best  answer  to  this  objection  wiU 
be  found  in  a  plain  statement  of  the  provisions  of  those  acts. 
By  the  second  section  of  the  act  of  1849,  persons  were  exempted 
fix)m  the  tolls  which  were  authorized  by  the  act,  who  were  going 
to  and  from  court  as  jurors ;  going  to  and  from  religious  meet- 
ings, &Ai. ;  comprising  seven  different  classes  of  persons  who  were 
entitled  to  pass  free  of  tolls.  The  third  section  prescribed  a 
penalty  of  ten  dollars  against  any  person  who  should  &lsely  rep- 
resent himself  to  any  toll-gatherer  as  entitled  to  any  of  the  said 
exemptions.  By  the  fourth  jsection  of  the  act  of  1850,  {Laws  of 
1850,  J}.  80,)  the  act  of  1849  was  amended  "  by  adding  thereto 
the  following,  to  be  the  eighth  subdivision  of  the  said  section," 
which  is  the  provision  exempting  those  who  are  going  to  or 
returning  from  any  grist  mill  or  blacksmith's  shop  where  they 
ordinarily  get  their  grinding  or  blacksmith  work  done.  The  con- 
sequence of  this  amendment  is,  that  after  the  time  when  the  act 
of  1850  took  effect,  the  act  of  1849  would  be  read  with-  this 
eighth  subdivision,  forming  an  integral  part  of  section  number 
two,  and  subject  to  the  penalty  imposed  by  the  third  section  of 
the  same  act.  So  fikr  therefore  as  this  suit  is  concerned,  which 
was  brought  for  a  fidse  representation  made  after  the  act  of  1850 
had  become  a  law,  the  act  of  1849  is  to  be  read  and  construed  as 
if  the  eighth  subdivision  had  always  formed  a  part  of  the  act 

2.  It  is  urged  that  the  defendant  ws^  exempt  from  the  payment 
of  tolls  by  the  thirty-sixth  section  of  the  turnpike  act,  which  was 
adopted  by  the  act  of  the  12th  of  May,  1847,  and  made  applicable 
to  plank  roads.  But  we  are  of  the  opinion  that  the  act  of  1850 
repealed  the  exemptions  contained  in  the  turnpike  act  so  fieur  as  it 
was  applicable  to  plank  roads.  Both  acts  affected  the  same  class 
of  persons ;  but  the  act  of  1850  has  peculiar  and  more  stringent 
provisions  than  the  turnpike  act.  The  86th  section  of  the  turn- 
pike act  before  alluded  to,  exempts  "  all  persons  going  to  and  from 
a  grist  mill  for  the  grinding  of  grain  for  fiEumily  us^"    This 
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Tfas  probably  broad  enough  to  protect  the  defendant.  But  the 
eighth  subdivision  of  section  two  of  the  act  of  1849,  inserted  by 
way  of  amendment,  {see  Laws  of  1850,  p.  80,)  introduces  several 
important  limitations  of  the  right  of  exemption.  It  provides  that 
,  to  exempt  persons  going  to,  and  returning  from  a  grist  mill,  it 
must  be  the  mill  where  they  ordinarily  get  their  grinding  done ; 
the  exemption  extends  to  one  gate  only ;  the  gate  must  be  within 
five  miles  of  the  residence  of  the  person  claiming  the  exemption ; 
lie  must  be  going  to  the  mill  for  the  express  purpose  of  getting 
Ms  grist  ground — and  such  exemption  is  made  to  apply  only  to 
%  plank  road,  or  such  part  of  a  plank  road  as  was  constructed  on 
in  old  highway,  not  theretofore  a  turnpike.  Now,  it  may  be 
conceded  that  repeals  by  implication  are  not  &vored  by  the 
^urts,  but  a  subsequent  statute  repugnant  to  a  prior  one^  re- 
"^eals  it ;  and  it  is  laid  down  in  Davis  v.  Fairbanks^  (3  How. 
U.  S,  Rep.  686,)  that  if  a  subsequent  statute  be  not  repugnant 
11  all  its  provisions  to  a  prior  one,  yet,  if  the  latter  statute  was 
dearly  intended  to  prescribe  the  only  rule  that  should  govern  in  the 
^ase  provided  for,  it  repeals  the  prior  one.  Under  this  rule  the 
86th  section  of  the  turnpike  act,  so  far  as  it  applies  to  plank 
toads  is  repealed.  No  man  can  doubt  that  it  was  the  intention 
of  the  legislature  to  prescribe  certain  conditions  and  limitations  to 
the  right  of  persons  going  to  and  returning  from  mill,  where  ex- 
emption should  be  claimed  on  that  ground,  from  plank  road  com- 
panies.   {See  also  8  Alabama  Rep.  626 ;  5  ISO,  221.) 

3.  The  appellant  insists  that  inasmuch  as  the  exemption  only 
existed  in  relation  to  a  plank  road  constructed  over  an  old  high- 
Way,  and  as  there  was  no  proof  that  this  was  such  a  road,  there 
could  be  no  false  representation  that  would  subject  him  to  a  pen- 
alty. We  are  of  opinion  that,  wliether  this  position  be  sound,  or 
Hot,  it  cannot  aid  the  appeUant  here.  The  answer  of  the  defend- 
ant asserted  that  he  was  entitled  to  the  exemption ;  and  this 
point  is  now  put  forth  for  the  first  time.  Had  it  been  stated  on 
the  trial  the  plaintiff  might  have  given  proof  of  the  &ct  It  was 
assumed  by  both  parties,  and  the  cause  was  tried  on  the  theory, 
that  the  road  was  subject  to  exemption ;  and  it  is  therefore  too 
late  to  raise  that  objection. 
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4.  We  come  now  to  the  question  whether  there  was  any  evi- 
dence to  warrant  a  verdict  for  the  plaintiff.  We  think  that  the 
proof  of  the  representation  was  sufficient.  It  amounted  to  a 
declaration  that  the  appellant  claimed  to  pass  the  gate  without 
paying  toll,  on  the  ground  that  he  was  going  to  mill.  He  pointed 
to  his  bags  and  said  '^  he  was  going  to  mill."  He  must  be  pre- 
sumed to  know  the  law,  and  the  circumstances  which  entitled 
him  to  exemption.  And  the  jury  were  authorized  to  understand 
this  to  be  a  representation  that  he  was  going  to  mill  "/or  the 
purpose  of  getting  his  grinding  done^^  and  that  the  mill  was 
the  one  "  where  he  ordinarily  got  his  grinding  doneP  I  do 
not  regard  this  last  qualification  as  very  material  He  was  ac- 
customed to  get  his  grinding  done,  generally,  at  Limerick,  but 
had  he  gone  to  Brownville,  where  he  most  frequently  carried  his 
grain  to  be  ground,  it  is  admitted  he  would  have  passed  through 
this  gate.  This  circumstance,  therefore,  could  make  no  differ- 
ence with  the  plaintiff.  If  he  passed  the  gate  "  for  the  express 
purpose  of  getting  his  grist  ground^  it  was  not  material 
whether  he  got  it  ground  at  one  place  or  the  other.  The  mate- 
rial question  is,  whether  he  passed  the  gate  for  the  ^  express 
purpose  of  getting  his  grist  ground.  In  point  of  &ct  he  did  get 
several  bushels  of  wheat  ground  on  that  day.  But  he  also  went 
with  his  wife  to  Dexter,  a  mile  and  a  fourth  beyond  the  mill,  and 
made  a  visit,  and  when  he  returned  he  brought  home  three  bush- 
els and  a  half  of  peas,  with  his  flour.  The  evidence  renders  it 
probable  that  he  did  not  intend  to  get  the  peas,  when  he  left 
home ;  but  he  doubtless  intended  to  make  a  visit  at  Shelly's  with 
his  wife,  as  well  as  to  get  his  grist  ground.  Thai  is  proved  by 
Uie  fact  that  he  and  his  wife  actually  went  from  the  mill  to  Shel- 
ly's,  and  remamed  there  several  hours.  Why  else  did  he  and 
his  wife  leave  home  at  all?  It  is  not  proved  that  their  assist- 
ance was  necessary  in  addition  to  the  son,  to  take  the  grist  to 
mill.  Again,  the  wife  of  the  defendant  was  the  aunt  of  Mrs. 
Shelly,  and  the  fionilies  were  intimate  with  each  other.  If,  un- 
der the  pretense  of  going  to  mill,  the  defendant  and  his  wife 
traveled  on  the  plank  road,  in  going  and  returning,  two  miles  and 
a  half  beyond  the  mill,  without  paying  any  compensation  for  such 
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travel,  it  was  clearly  the  province  of  the  jury  to  say  whether  the 
representation  of  the  defendant  was  not,  thongh  literally  tmcj 
yet  suhstanticMy  false.  The  defendant  had  actually  traveled 
two  miles  and  a  half  on  the  road,  without  paying  any  compensa- 
tion therefor,  under  the  pretense  that  his  whole  travel  had  been 
confined  to  going  to  and  returning  from  mill.  The  defendant 
was  only  authorized"  to  pass  the  gate  ^^for  the  express  purpose 
of  going  to  mill ;  and  the  jury  found  that  he  left  home  with  the 
intent  to  make  a  visit  at  Shelly's ;  that  the  going  to  mill  was 
only  incidental,  and  the  visit  the  principal  object  of  the  excur- 
sion. The  jury  may  not  have  believed  the  declaration  of  the  de- 
fendant's wife,  in  the  morning,  that  the  fiunily  was  out  of  flour, 
as  sworn  to  by  the  son.  They  may  have  believed,  from  the  evi- 
dence, that  the  defendant  went  to  the  mill  to  have  a  pretext  for 
passing  the  gate,  but  mainly  to  have  a  visit,  with  his  wife,  at 
Shelly's.  In  other  words,  that  he  did  not  go  to  the  mill  "  for  the 
express  purpose  of  getting  his  grinding  done."  If  he  did  not  in 
fiict  go  to  the  mill  to  get  his  grinding  done,  and  he  &lsely  repre- 
sented that  he  did  go,  for  that  express  purpose,  (which  we  have 
already  seen  was  the  substance  of  his  representations,)  then  he 
was  rightly  convicted.  We  do  not  say  that  we  should  have  found 
as  the  jury  did,  but  we  say  that  there  was  evidence  of  such  a 
character  that  we  are  not  at  liberty  to  supervise  and  reverse  that 
finding.  We  do  not  mean  to  say  that  a  man  may  not  do  other 
incidental  business  when  he  goes  to  mill,  without  forfeiting  his 
exemption ;  but  when  he  travels  two  miles  and  a  half  beyond 
the  mill,  on  other  business,  he  certainly  incurs  the  risk  of  a  ver- 
diet  that  he  did  not  pass  the  gate  for  the  express  purpose  of  get- 
ting his  grinding  done.    We  must  therefore  affirm  the  judgment 

Judgment  affirmed. 

[OmtSA  Obnceal  Tsrh,  January  6, 1862.    Gridky,  Pratt,  W.  F.  AUen  and 
BMatd,  Jnatlces.] 
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T.  L.  Andrews  vs.  E.  W.  Wolcott. 

On  the  20th  of  Oct  1848,  the  pUintifi;  being  the  owner  of  a  flum,  executed  i42a  80 
a  mortgage  thereon  to  L.  W.  On  the  7th  of  March,  1846,  he  conveyed  ^ 
the  &rm  to  the  defendant,  sutjett  to  the  mortgage;  and  on  the  Slat  of  Oo- 
iober,  1846,  the  defendant  reconreyed  66  acres,  parcel  of  the  flum, 
to  the  idainfUT,  wt(4  covenanU  of  warranty.  The  plaintiff,  on  the  8th 
of  March  1847,  conreyed  the  said  66  acres,  tubjed  to  the  aforesaid  mortgage, 
to  8.  0.  A.  and  took  back  a  mortgage  for  the  pnrchase  money,  which  was 
foreclosed,  and  the  premises  bought  in  by  the  plaintiff.  Subsequently  the 
original  mortgage  to  L.  W.  was  foreclosed,  and  the  premises  sold  to  one 
A.,  who  brought  an  action  of  ejectment  and  evicted  the  plaintiff.  In  an 
action  npon  the  covenant  of  warranty  contained  in  the  defendant's  deed 
of  Oct  81, 1846,  to  the  plaintiff;  BOd, 

1.  That  npon  the  sale  of  the  premises  to  the  defendant,  snbject  to  the  mort- 
gage, the  amonnt  of  the  mortgage  debt  being  deducted  from  the  pnrchase 
price,  the  defendant  assumed  the  payment  of  the  mortgage  debt ;  and 
that  he  was  bound  to  discharge  the  same. 

%  That  on  his  reconveying  the  mortgaged  premises  to  the  plaintiff,  by  a 
deed  with  warranty,  he  undertook  that  if  the  latter  should  be  evicted,  by 
means  of  his  omitting  to  pay  off  the  mortgage,  he  would  restore  the  con- 
sideration that  he  had  received. 

5.  That  by  the»deed  from  the  plaintiff  to  S.  0.  A  suijedto  the  original  marU 
gage^  it  was  the  intention  of  the  plaintiff  to  exempt  himself  fttnn  personal 
responsibility  to  the  grantee  in  the  event  of  the  latter  being  evicted ;  leav- 
ing his  grantee  to  prosecute  on  the  defendant's  covenant  if  an  eviction 
shonld  take  place ;  and  that  such  was  the  legal  effect  of  the  deed. 

4.  That  such  deed  did  not  operate  as  a  release  of  the  defendant's  covenant  of 
warranty.  That  in  order  to  be  operative  in  Ikvor  of  the  defendant,  the 
deed  should  expressly  release  him  ftt>m  his  covenant,  and  should,  in  gene- 
ra], be  executed  to  him  as  a  party. 

6.  That  whatever  estate  or  interest  was  conveyed  by  the  deed  from  the  plain- 
tiff  to  8.  0.  A.,  was  restored  by  the  foreclosure  of  the  mortgage  given  by 
the  latter  fbr  the  purchase  price,  and  the  bidding  in  of  the  premises  by  the 
plaintiff;  and  the  plaintiff  was  reinvested  with  the  foil  titie  to  the  premises, 
with  all  the  incidents  to  it,  and  that  the  covenant  of  the  defendant,  though 
it  might  have  passed  to  S.  0.  A  by  the  deed  to  him,  was  restored  to  the 
plaintiff  by  such  foreclosure. 

Where  a  mortgage,  given  for  the  purchase  price  of  land,  is  foreclosed  and 
the  premises  are  bid  in  by  the  mortgagee,  he  is  reinvested  with  the  original 
estate,  as  perfectly  as  though  he  had  never  parted  with  it  He  takes  tha 
title  of  both  the  mortgagor  and  mortgagee,  nnited. 

If  there  be  any  covenants,  they  run  with  the  land,  and  become  vested  In  tha 
purchaitr  at  the  mortgage  sale,  and  he  may  maintain  an  action  upon  them. 
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Demurrer  to  oomplaint.  The  plaintiff,  being  the  owner 
of  a  farm,  in  Herkimer  county,  on  the  20th  day  of  October, 
1848,  executed  a  mortgage  on  the  same  to  Ludnda  Wood,  to 
secure  the  payment  of  eight  hundred  dollars.  On  the  7th  day 
of  March,  1845,  he  conveyed  the  said  farm  to  the  defendant  Ed- 
mund W.  Wolcott,  subject  to  the  mortgage  in  question ;  and 
on  the  81st  of  October  in  the  same  year  the  defendant  recon- 
veyed  55  acres,  parcel  of  the  said  farm,  to  the  plaintiff,  unth 
covenants  of  warranty.  The  plaintiff,  on  the  8th  day  of 
March  1847,  conveyed  the  said  55  acres,  subject  to  the  aforesaid 
mortgage^  to  Salmon  0.  Andrews,  and  took  back  a  mortgage 
for  the  purchase  money,  which  was  foreclosed,  and  the  premises 
purchased  in  by  the  plaintiff.  After  this,  the  mortgage  to 
Lucinda  Wood  was  foreclosed,  and  the  premises  sold  on  the 
20th  day  of  April,  1849,  and  purchased  by  one  Allen ;  who 
brought  an  action  of  ejectment  and  evicted  the  plaintiff,  notice 
of  the  suit  being  given  to  the  defendant.  The  present  suit 
was  on  the  covenant  of  warranty  contained  in  the  deed  of  the 
defendant,  of  the  81st  of  October,  1845.  The  defendant  d^ 
murred  to  the  complaint,  for  several  causes ;  insisting  that  it 
appeared  by  the  fiicts  stated  in  the  complaint,  that  the  covenant 
of  warranty,  on  which  the  suit  was  brought,  had  been  discharged. 

L.  FordLi  for  the  plaintiff. 

Geo.  F.  Comstoek,  for  the  defendant. 

By  the  Court,  Gridlet,  J.  I.  It  is  not  disputed  that  the 
conveyance  of  the  fimn  in  question  to  the  defendant,  subject  to 
the  mortgage  executed  by  the  plaintiff  to  Lucinda  Wood^ 
cast  on  the  defendant  the  burden  of  paying  off  that  mortgage. 
Upon  this  demurrer  it  will  be  presumed  that  the  amount  of  the 
mortgage  was  deducted  from  the  purchase  price;  from  which 
&ctthe  law  will  infer  an  obligation  on  the  defendant  to  dis- 
charge the  mortgage.  This  was  so  held  in  the  case  of  Cox  v. 
W^eefor,  (7  Paige  248,)  and  in  Jum4il  v.  Jumel,  {Id.  591, 694.) 
^  the  latter  case  the  conveyance  was  subject  to  the  mortgage 
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Inentioned  in  the  pleadings;  and  the  chancellor  says,  ''It  is 
lot  perceired  how  language  could  be  more  explicit  to  show  the 
iitention  of  the  parties  that  the  grantee  was  to  take  the  prem- 
ises subject  to  the  payment  of  tjie  mortgage."  In  the  case  of 
Ferris  and  others  v.  Crawford  and  others,  (2  Denio,  595,) 
Chief  Justice  Bronson  lays  down  the  same  rule,  with  the  quali- 
fication that  when  the  mortgage  debt  is  deducted  from  the 
price,  the  burden  of  satisfying  the  mortgage  is  thrown  upon 
him  who  purchases  the  land,  subject  to  the  mortgage.  When, 
therefore,  the  defendant  purchased  the  farm  in  question,  subject 
to  the  Lucinda  Wood  mortgage,  he  must  be  deemed  to  have 
assumed  the  payment  of  the  mortgage  debt,  and  when  he  re- 
conveyed  the  farm,  by  a  deed  with  warranty,  he  undertook  that 
if  the  plaintiff  should  be  evicted,  by  means  of  his  omitting  to 
i[>ay  off  the  mortgage,  he  would  restore  the  consideration  that 
he  had  received. 

II.  The  next  inquiry  is  what  effect  should  be  given  to  the 
conveyance  executed  by  the  plaintiff  to  Salmon  0.  Andrews ; 
and  to  the  mortgage  given  back  by  him  to  the  plaintiff,  and  its 
foreclosure. 

(1.)  The  conveyance  was  made  subject  to  the  mortgage  be- 
fore mentioned ;  and  the  same  words  are  used  which  are  found 
in  the  deed  of  the  plaintiff  to  the  defendant.  What  then  is  the 
meaning  of  this  phrase  ?  Does  it  mean  the  same  thing  that  it 
would  mean  if  the  plaintiff  were  not  indemnified  by  the  defend- 
ant's covenant  of  warranty  ?  Or  does  it  mean  to  exempt  the 
plaintiff  firom  personal  responsibility  to  the  grantee,  leaving 
him  to  prosecute  on  the  defendant's  covenant  if  an  eviction 
should  take  place  ?  The  defendant's  covenant  passed  with  the 
land  to  the  grantee,  Salmon  0.  Andrews ;  and  would  have  so 
passed  by  a  mere  release.  (4  BRU,  885.)  The  idea  that  it  was 
the  intention  of  the  plaintiff  to  cast  the  burden  of  paying  off  the 
mortgage  on  the  grantee,  Salmon  0.  Andrews ;  and  by  that 
means  to  release  the  defendant  from  his  covenants  of  warranty, 
is,  to  say  the  least  of  it,  highly  improbable.  We  have  seen 
that  the  plaintiff  had  deducted  this  incumbrance  from  the  pur- 
chase price.    The  defendant  was  bound  in  law  to  pay  it  off; 


^  OASES  IN  THE  SUPREME  OOUBT. 

Andrews  v.  Wolcott. 

and  in  selling  to  Salmon  0.  Andrews,  the  plaintiff  would  not  be 
likely  to  deduct  the  mortgage  debt,  and  transfer  his  oovenant 
against  the  defendant,  at  the  same  time.  I  think,  therefore,  it 
was  the  intention  of  the  plaintiff,  bj  this  phrase,  to  exempt 
himself  from  personal  responsibility  to  his  grantee,  in  the  event 
of  the  latter  being  evicted,  and  no  more.  The  plaintiff  had  no 
motive  to  discharge  the  defendant  from  his  obligation,  and  to 
assume  it  himself,  or  cast  it  on  the  grantee.  My  opinion  iS| 
therefore,  that  the  plaintiff  merely  meant  to  say  to  Andrews, 
^'  The  land  I  am  conveying  to  you  is  incumbered  by  a  mort- 
gage, which  Mr.  Wolcott  is  bound  to  pay  off;  my  deed  will 
transfer  to  you  his  covenant,  on  which  you  must  rely.  I  will 
not  be  bound,  personally,  to  indemnify  you  against  an  eviction.'' 
This  was  a  conveyance,  in  legal  effect,  so  far  as  respects  this 
mortgage,  equivalent  to  a  release  or  quitclaim  deed. 

This  deed,  executed  to  S.  0.  Andrews,  cannot  operate  as  a 
release  of  the  defendant's  covenant  of  warranty.  The  deed  does 
not  profess  to  release  it ;  it  is  only  speaking  of  the  rights  of  the 
parties  to  the  deed,  as  between  themselves.  The  deed,  to  be 
operative,  in  favor  of  the  defendant,  should  expressly  release 
him  from  his  covenant ;  and  should,  in  general,  be  executed  to 
him  as  a  party.  The  expression  found  in  the  deed  can  have  its 
full  efficacy  between  the  parties  to  the  conveyance,  and  cannot 
be  extended  by  iipplicationi  to  release  the  defendant  from  the 
covenant  of  warranty  to  the  plaintiff. 

(2.)  The  grantee  gave  back  a  mortgage  for  the  full  amount 
of  the  purchase  money,  which  has  been  foreclosed,  and  the 
premises  bid  in  by  the  plaintiff.  Now  whatever  estate  or  in- 
terest was  conveyed  by  the  deed  was  restored  by  the  fore- 
closure  ;  and  the  plaintiff  was  reinvested  with  the  full  title  to 
the  premises,  with  all  the  incidents  to  it.  In  the  case  of  Stow 
V.  Tifffj  (15  John.  458,)  it  was  held  that  where  land  was  granted, 
and  a  mortgage  taken  back  at  the  same  time,  for  the  purchase 
money,  executed  by  the  grantee  an(}  his  wife,  the  widow  of  the 
grantee  was  not  entitled  to  dower ;  oa  the  ground  that  the  title 
which  passed  out  of  the  grantor  was  restored  i^gain  by  the  mort- 
ga^e,  eo  instanti.    Judge  Spencer  so^ys  that  in  such  a  ca«e  the 
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deed  and  mortgage  are  confltraed  together  ae  one  instniment ; 
that  the  grantor  sells  the  land  to  the  grantee  on  the  condition 
that  he  is  to  pay  for  it  at  a  given  time ;  and  that  if  he  does  not, 
the  grantor  is  to  be  reseised  of  the  estate.  It  is  laid  down  in 
Cruise'  Digest  {TUle  13,  eh.  %  §§  59,  60,)  ''that  where  one 
enters  for  oonditu»  broken  the  estate  becoms  void  ab  tm/to, 
and  the  person  who  enters  beeomes  again  seised  of  his  criginal 
estate,  and  is  in  the  same  sitoation  as  though  he  had  never  con- 
veyed it  away."  When  the  mortgagee,  in  a  case  like  this,  fore- 
closes the  mortgage  and  bids  in  the  premises,  he  is  reinvested 
with  the  original  estate,  as  perfectly  as  thoogh  he  had  never 
parted  with  it.  It  is  a  mistake  to  say  that  the  purchaser  only 
takes  the  title  of  the  mortgagor.  He  takes  the  title  of  both  the 
mortgagor  and  mortgagee,  united.  If  there  be  any  covenants, 
they  nm  with  the  land,  aad  become  vested  in  the  purchaser  at 
die  mortgage  sale,  and  he  may  maintain  an  action  upon  them. 
It  follows  that  the  covenant  of  the  defendant,  though  it  may 
have  passed  to  S.  0.  Andrews,  was  restored  to  the  plaintiff  by 
the  foreclosure  of  his  mortgage. 

IIL  There  was  no  irregularity  in  the  sale  of  the  entire  lot 
(See  the  opinion  of  the  Vice  Chancellor  in  Cox  v.  Wheeler^ 
7  Paige,  248  ;  aiu2  8  Barb.  9.) 

IV.  Again,  it  is  said  that  the  use  of  the  word  "  ejectment"  in 
die  description  of  the  suit  by  which  the  plaintiff  was  evicted,  was 
not  sanctioned  by  the  code ;  but,  the  allegation  was  sufficiently 
certain,  upon  a  demurrer  for  the  cause  that  the  complaint  does 
not  state  fiicts  sufficient  to  entitle  the  plaintiff  to  recover ;  al* 
though  the  use  of  this  word  is  assigned  as  a  special  cause. 
(T  Barb.  001.    8  la.  8000 

The  demurrer  must  be  overruled  and  the  defendant  be  per* 
mitted  to  answer,  on  payment  of  costo.  It  is  not  impossible  that 
fiicts  may  appear  on  the  trial  that  may  essentially  change  the 
relations  of  the  parties. 

Demurrer  overruled. 

{OmiDA  QcKBKAL  TsEM,  Jsiiiiuy  6, 1852.    G^ru&y,  W.  P.  AUen,  BMaHt 
sad  FtmU,  JosUoei.] 
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82  Aiy525  Where  a  recoTeiy  is  had  in  an  action  of  ejectment,  and  th  e  plaintiff  is  put  in  poa- 
session  of  the  premises,  and  the  judgment  is  afterwards  reversed  and  the 
premises  restored  to  the  defendant  by  a  writ  of  restitution,  although  the  de- 
fendant may  properly  bring  an  action  in  the  nature  of  trespass  for  the  mesne 
profits  during  the  time  the  premises  were  in  the  possession  of  the  plain- 
tiff in  the  ejectment  suit,  for  the  reason  that  the  case  does  not  fkll  within 
the  precise  terms  of  the  statute  abolishing  that  action,  yet  the  suit  is  to  be 
regarded,  substantially,  as  if  it  were  an  action  for  use  and  occupation. 

And  if,  in  such  an  action,  the  plaintiff  recovers  the  i^ill  value  of  the  rents  and 
profits,  when  he  is  only  entitled  to  nominal  damages ;  or  if  he  recovers  the 
fVill  value  of  the  entire  rents  and  profits  when  he  is  only  entitled  to  half; 
the  judgment  will  be  erroneous. 

Where  a  person  jointly  interested  with  others,  sues  separately,  the  defendant, 
although  no  plea  in  abatement  has  been  interposed,  is  still  entitled  to  an 
apportionment  of  the  damages. 

In  an  action  for  mesne  profits,  where  the  phtintiff  avers  in  his  complaint  a 
sole  possessianf  and  a  sole  right  to  ike  possession  of  the  profits  in  himself,  dur- 
ing the  time  the  premises  were  occupied  by  the  defendant,  he  cannot  re- 
cover without  establishing  the  fkct  of  an  entire  and  sok  possesion  in  himself, 
as  well  as  a  scle  right  to  the  possession^  during  the  same  period. 

Where  one  of  two  tenants  holds  under  the  other,  and  his  possession  is  subor- 
dinate to  the  title  and  possession  of  the  latter,  his  declarations,  especially 
when  accompanied  by  acts,  while  he  was  in  possession,  are  admissible  for 
the  purpose  of  showing  the  character  of  the  possession  which  they  both  had 
in  the  premises. 

This  cause  came  before  the  court  by  an  appeal  from  a  judg- 
ment of  the  county  court  of  Herkimer  county.  The  action  was 
trespass,  originally  commenced  by  Sheldon  in  a  justice's  court, 
and  the  plaintiff  recovered  in  that  court  a  judgment  against 
Van  Slyke.  The  defendant  appealed  to  the  county  court,  where 
the  judgment  was  affirmed ;  and  the  defendant  then  appealed  to 
this  court.  The  action  was  commenced  January  22, 1851.  The 
fccts  are  as  follows.  Van  Slyke,  in  February,  1849,  com- 
menced an  action  of  ejectment  against  Sheldon  and  one  Harper, 
to  recover  the  possession  of  a  house  and  garden  spot  in  the  town 
of  Little  Falls.  Sheldon  occupied  the  house  with  his  fiimily, 
and  I^onard  Harper  boarded  with  him.  This  was  all  the  pos- 
session or  interest  that  Harper  had,  in  the  premises.  Harper, 
left  the  country  soon  after  the  action  of  ejectment  waa  com- 
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menced,  and  had  not  since  that  lime  been  heard  of.  Harper 
Tras  a  single  man.  The  action  of  ejectment  proceeded ;  a  trial 
was  had,  a  verdict  recovered  in  favor  of  Van  Slyke ;  and  a  judg- 
ment in  the  cause  was  entered  on  the  verdict,  January  22, 18«50. 
A  writ  of  possession  was  issued ;  and  on  the  8th  of  February, 
1850,  the  sheriff  put  Sheldon  out  of  possession,  and  gave  pos- 
session, to  Van  Slyke.  Van  Slyke  rented  the  place  to  Keeler, 
at  the  rate  of  $30  per  year,  and  Keeler  went  into  possession 
under  Van  Slyke,  and  held  until  the  writ  of  restitution  was 
served.  Sheldon  appealed  to  the  supreme  court,  from  this  judg- 
ment, having  taken  a  bill  of  exceptions  on  the  trial.  On  the 
hearing  of  the  appeal,  in  December,  1850,  the  supreme  court  re- 
versed the  original  judgment,  and  ordered  a  writ  of  restitution  of 
the  premises  to  Sheldon.  A  writ  of  restitution  was  issued ; 
and  on  the  28d  of  December,  1850,  the  possession  of  the  prem- 
ises was  restored  to  Sheldon  by  the  sheriff.  The  suit  in  the 
justice's  court  was  then  commenced  by  Sheldon  against  Van 
Slyke,  to  recover  compensation  for  the  use  of  the  premises,  firom 
the  8th  of  February,  1850,  to  December  23d,  1850,  during  which 
time  Van  Slyke  wrongfully  had  possession.  The  &ct8  above 
stated  were  proved  on  the  trial  before  the  justice.  The  plain- 
tiff's counsel  stated  in  his  opening  to  the  justice,  that  the  action 
was  an  action  of  trespass,  brought  for  the  defendant's  entering 
the  premises  described  in  the  complaint.  The  counsel  for  the 
defendant  objected  to  any  proof  by  the  plaintiff  under  the  open- 
ing of  the  counsel  for  the  plaintiff,  as  an  action  of  trespass  could 
not  be  sustained  for  such  entry,  and  insisted  that  the  plaintiff 
ahould  be  nonsuited.  The  justice  overruled  the  objection,  and 
decided  to  hear  the  proof  on  the  part  of  the  plaintiff,  subject  to 
said  objection,  reserving  the  question  until  the  decision  of  the 
cause.  The  plaintiff  then  produced  the  following  records  from 
the  office  of  the  clerk  of  the  county  of  Herkimer,  and  offered 
the  same  in  evidence  to  wit :  A  record  of  judgment  in  the  su- 
preme court,  in  the  suit  Garret  Van  Slyke  against  Stephen 
Sheldon  and  Leonard  Harper,  filed  January  16th,  1850,  and  the 
biQ  of  exceptions  annexed.  Suit  was  commenced  in  February, 
1849.    Trial  had  therein  in  October,  1849,  and  verdict  for  the 
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plaintiff.  Judgment  taken  and  doeketed  October  8d,  1849.  An 
execution  laaned  in  the  same  eaoBe  by  the  plaintiff's  attorney 
therein,  dated  Jannaiy  25, 1850,  directed  to  theaheriff  of  Herki- 
mer county ;  receiyed  by  the  sheriff  on  the  same  day.  The  re* 
torn  thereon  showed  that  on  the  8th  day  of  February,  1850,  he 
execated  it  by  putting  defendant  Van  Slyke  into  possession  of 
the  premises.  Execution  filed  March  9tii,  1850.  A  record  <^ 
zeyersal  of  the  same  judgment  and  order  of  restitution  of  the 
premises.  Judgment  signed  December  4th,  1850 ;  record  filed 
December  21, 1850.  A  writ  of  restitution  issued  by  virtue  of 
said  la«t  mentioned  judgment,  issued  December  21, 1850,  to  the 
aheriff  of  Herkimer  county,  directing  him  to  restore  the  posses- 
sion of  said  premises  to  said  Sheldon  and  Harper.  The  return 
on  said  writ  of  restitution  signed  by  Daniel  Hawn,  sheriff  of 
Herkimer  county,  showed  that  on  the  28d  day  of  December,  1850, 
he  executed  it  by  putting  said  Sheldon  and  Harper  into  posses* 
sion  of  the  premises.  It  was  admitted  by  both  parties  to  this 
action  that  the  premises  mentioned  in  tiie  above  records  of  judg- 
ment and  the  writ  of  possession  and  writ  of  restitution  were  the 
same  premises  mentioned  and  described  in  the  complaint  in  this 
action. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant  again 

moved  for  a  nonsuit}  on  the  ground  that  a  recovery  could  not  be 

had  undw  a  complamt  in  trespass ;  that  the  judgment  in  fikvor 

of  the  defendant  <mly  directed  restitution  of  the  premises,  and 

that  trespass  would  not  lie,  because  the  entry  o£  Van  Slyke  was 

legpd.    The  justice  denied  the  motion  for  a  nonsuit    The  testis 

many  b^ng  closed,  on  both  sides^  the  defendant  insisted  that  the 

plaintiff  was  not  entitied  to  recover,  for  tiie  following  reasons : 

1.  That  the  defendant  was  owner  oi^  and  legally  entitled  to  the 

possession  of  the  premises  mentioned  in  the  complaint,  and  w^t 

peaceably  and  legally  into  the  possession  thereof  and  that  he 

committed  no  trespass  by  ieiog  so.    2.  That  as  tiie  defendant 

had  a  right  when  he  went'  into  the  possession  of  the  premises, 

and  oomndtted  no  treapafls  by  so  domg,  he  could  not  be  mdo  a 

trespasser  from  the  beginning.    &  That  i£  the.  judgment  had 

Mtvev hem ceveraed,  bo actioi conld havehMi sBttMawl iaju^ 
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form,  and  trespass  could  not  lie  for  what  was  legal.  The  defend- 
aat  also  insisted  that  as  the  order  of  restitution  and  writ  was  in 
&y<Hr  of  Leonard  Harper  and  Stephen  Sheldon,  the  plaintiff  was 
entitled  to  recoyer,  if  at  all,  but  one-half  the  value  of  the  use  of 
said  premises  whUe  in  possession  of  the  defendants  The  justice 
decided  against  the  defendant  (m  all  the  last  above  mentioiied 
points,  and  rendered  judgment  in  &vor  of  the  plaintiff,  for  twenty-* 
six  doUars  and  twenty-five  cents  damages,  being  at  the  rate  of 
$30  per  year.  The  [county  court,  on  appeal,  affirmed  this  judg- 
ment,  and  the  defendant  appealed  to  this  court 

/.  A.  Rasbachyifa  the  appellant. 

L.  Fordy  for  the  respondent* 

By  the  Courty  Gbidley,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Herkimer  county,  affirming  the 
judgment  of  a  justice  of  the  peace.  The  acti(m  was*  brought  to 
recover  the  mesne  profits  of  the  premises  described  in  the  deo^ 
laration,  accruing  between  the  Sih  day  of  February,  1850,  wh«L 
Van  Slyke  was  put  in  possession  of  the  premises,  upon  a  recov- 
ery in  ejectment  against  the  plaintiff  and  one  Leonard  Harper ; 
and  the  23d  of  December  in  the  same  yearw  when  the  possesion 
was  restored  by  a  writ  of  restitution,  on  a  reversal  of  the  said 
judgment.  ^ 

Several  very  interesting  questions  have  been  disenssed  by 
the  respective  counsel,  with  much  ingenuity,  upon  which  we  do 
not  intend  to  express  any  opinion ;  being  satisfied  that  an  error 
was  committed,  upon  the  merits  of  the  case,  for  which  the  judg- 
ment should  be  reversed.  The  return  of  the  justice  shows  that 
he  gave  judgment  &x  the  use  and  occupation  of  the  jMremises,; 
at  the  rate  of  $30  a  year,  (the  only  valuation  appeaaring  in  the 
testimony,)  for  exaetly  $26,25,'  the  precise  sum,  at  that  rate,  for 
the  period  during,  which  the  possession  was  withheld,  vis.  tw 
months  and  fifteen  days.  This  action,  though  in  the'  nature  of 
treapaas,  "  is  an  equitable  action,  and  admita  of  every  kind  of 
ej;y[utabte4^&Bae.?   (JdurrojfY.  Chu^emmrf  2  JbAn.  Cm  4a&) 
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And  it  was  the  intention  of  the  legislature  to  abolish  the  action 
altogether,  at  the  revision  of  the  statutes  in  1830,  and  to  substi- 
tute a  suggestion  in  the  nature  of  an  action  for  use  and  occupation. 
(2  R.  S.  809,  §§  41  to  54.  6  Wend.  584.  10  Id.  566.  6  Hill, 
828.)  Granting,  however,  that  an  action  in  the  nature  of  tres- 
pass was  properly  brought  in  this  case,  for  the  reason  that  it 
does  not  Ml  within  the  precise  terms  of  the  statute,  jet  it  is  to 
be  regarded,  substantially,  as  if  it  were  an  action  for  use  and  oc- 
cupation, brought  to  recover  the  value  of  the  rents  during  the 
time  that  the  possession  was  withheld.  If,  therefore,  the  plain- 
tiff has  recovered  the  full  value  of  the  rents  and  profits,  when  he 
was  only  entitled  to  nominal  damages ;  or  if  he  has  recovered 
the  full  value  of  the  entire  rents  and  profits,  where  he  was  only 
entitled  to  half;  then,  in  either  case,  the  judgment  is  erroneous, 
and  should  be  reversed.  The  defendant's  counsel  insisted  be- 
fore the  justice,  that  under  the  evidence  a  recovery  could  only 
be  had  for  one-half  the  value  of  the  use  of  the  premises,  which 
was  overruled  by  the  justice.  It  is  true  that  when  persons 
jointly  interested  sue  separately,  the  proper  way  for  the  defend- 
ant to  avail  himself  of  the  error  is  to  plead  it  in  abatement, 
(1  Chit.  PI.  54.  6  T.  B.  766.  7  Id.  269.  5  East,  407, 420 ;) 
but  notwithstanding  no  plea  in  abatement  is  interposed,  the  de- 
fendant is  still  entitled  to  an  apportionment  of  the  damages  ;  and 
a  new  trial  was  granted  in  Rich  v.  Penfield,  (1  Wend.  «80,  886,) 
where  the  plamtiff  recovered  full  damages.  {See  also  6  John. 
108  ;  1  Saund.  291,  notes,  g.  h.)  The  plidntiff  has  averred  in 
his  declaration,  and  he  has  recovered  on  the  theory  of  a  sole  pos- 
session, and  of  a  sole  right  to  the  possession  of  the  profits  dur- 
ing the  time  that  Van  Slyke  occupied  them.  We  do  not  think 
that  he  established  the  fact  of  an  entire  and  sole  possession  in 
himself  and  much  less,  of  a  sole  right  to  the  possession  during 
the  same  period. 

(1.)  The  first  piece  of  evidence  introduced  by  the  plaintiff  was 
the  record  of  a  judgment,  with  a  bill  of  exceptions  annexed,  in 
the  suit  of  Van  Slyke  v.  Stephen  Sheldon  and  Leonard  Harper, 
by  which  the  premises  in  question  were  recovered  against  the 
said  defendants^  and  a  writ  of  possession  was  issued  diereupon. 
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And  this  was  followed  by  a  record  of  reversal  in  the  same  cause, 
with  an  order  for  restitution,  and  a  writ  of  restitution  executed 
the  28d  day  of  December,  1850.  Both  these  judgments  went 
on  the  theory  of  a  joint  possession  by  Harper  and  Sheldon. 
The  record  of  the  recovery  by  Van  Slyke  is  evidence  that  n,  joint 
possession  must  have  been  proved  or  admitted,  in  both  defend- 
ants ;  and  the  reversal  in  no  respect  proved  the  contrary  £9tct. 
It  turned  on  the  invalidity  of  the  foreclosure  of  Van  Slyke's 
mortgage.  The  returns  to  both  the  writs  of  possession  show  that 
the  writs  were  executed  as  well  by  putting  Harper  out  and  into 
possession,  as  Sheldon  ;  and  it  is  not  material  that  the  officer 
did  not  see  Harper  present  at  the  execution  of  the  writ,  if  the 
evidence  shows  that  he  had  an  actucd  possession,  and  the  right 
to  possession. 

(2.)  The  evidence  does  show  that  Harper  had  both  an  actual 
possession  and  the  right  to  the  possession.  It  appears  from  the 
cross-examination  of  Stevens,  that  the  west  or  store  part  of  the 
premises  was  delivered  up  on  request,  and  that  the  writ  of  pos- 
session was  only  executed  against  the  defendant  Sheldon  as  to 
the  east  port,  or  dwelling  house  part  of  the  premises.  Morgan 
E.  Case  swears  that  when  he  served  the  papers  on  Sheldon  and 
Harper,  in  the  ejectment  suit,  Sheldon  and  Harper  were  both 
in  possession  of  the  premises ;  Sheldon  occupying  the  east  part, 
and  Harper  having  the  key  of  the  west  part,  and  boarding  with 
Sheldon.  And  the  testimony  of  both  this  witness  and  of  the 
witness  John  Hall,  shows  that  Sheldon,  by  his  own  declarations, 
had  no  interest  in  the  controversy,  and  that  he  spoke  of  the  deed 
from  Trask  to  Harper ;  and  of  his  taking  up  his  receipts,  to  see 
how  much  he  had  paid  on  the  premises.  Now  this  evidence  be- 
comes material  in-  connection  with  fiicts  furnished  by  the 
record.  The  answer  of  Sheldon  claims  neither  the  ownership 
nor  the  right  to  the  possession  of  the  premises ;  while  the  an- 
swer of  Harper  sets  up  a  mortgage,  which  Wyman  Trask  fore- 
closed against  Sheldon  as  the  mortgagor,  in  chancery,  and  that 
Trask  purchased  in  the  premises  on  the  sale,  and  took  a  master's 
deed ;  and  then  conveyed  the  premises  to  the  defendant  Harper. 
Here  then  was  the  title^  as  between  Harper  and  Sheldon,  irre- 
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Yocably  yested  in  Harper,  and  the  right  of  poBsessien  of  Shel- 
don utterly  eubr^ted.  And  the  evidence  of  Sheldon's  decla- 
rations,  before  referred  to,  are  in  harmony  with  the  facts  thus 
shown  to  exist.  The  oolj  question  in  dispute  was  whether  Van 
Slyke's  prior  mortgage  had  been  foreclosed,  so  as  to  enable  him 
to  recover  in  ejectment.  Now  the  case  is  entirely  barren  of  evi- 
dence that  when  Harper  left  the  country  he  conveyed  his  right 
of  property,  or  possession,  to  Sheldon.  On  the  contrary  he  ap- 
pears to  have  been  a  mere  naked  possessor  of  the  east  part  of  the 
building,  without  any  sort  of  right  to  the  actual  possession  of 
the  west  part.  I  have  alluded  to  the  evidence  furnished  by  the 
record,  not  to  show  the  titles  but  to  show  the  character  and  qual- 
ification of  the  possession  of  Sheldon,  and  that  he  had  no  right 
of  possession  in  Harper's  share.  Harper  had  the  title  of  the 
premises  qtwad  Sheldon.  And  he  allowed  Sheldon  to  occupy 
with  him,  as  having  a  joint  possession,  or  rather,  a  possession  of 
a  part  of  the  premises ;  and  then  abandons  his  own  possession, 
without  conveying  it  or  any  right  to  it,  to  Sheld<m ;  and  Sheldon 
has  recovered  for  the  whole  use  and  occupation.  Now  doubtless 
the  bill  of  exceptions,  as  such,  is  not  evidence  between  these 
parties ;  but  the  record,  in  a  suit  between  the  same  parties,  is 
evidence,  and  imports  absolute  verity  as  to  all  the  facts  that  are 
shown  by  it.  Nothing  is  more  correct  than  to  read  from  the 
record,  to  show  the  existence  and  dates  of  notes  on  which  the 
action  was  brough(.  In  our  judgm^t  tiiere  was  no  ground  for 
a  recovery  of  more  than  one-half  the  amount  of  the  rents  and 
profits ;  even  if  there  was  a  foundation  laid  for  more  than  nomi- 
nal damages,  on  this  ground  alone. 

II.  It  is  entirely  clear  that  Sheldon  held  under  Harper,  and 
that  his  possession  wab  subordinate  to  Harper's  title  and  posses- 
sion. Under  this  state  of  firsts,  we  think  his  declarations,  espe- 
cially when  accompanied  by  acts,  while  he  was  in  possessioui 
were  admissible  for  the  purpose  of  showing  the  character  of  the 
possession  wUch  Harper  and  Sheldon  had  in  the  premises.  This 
evidence  was  received,  and  afterwards  overruled  and  struck  out. 
{Cowen  ^  HilTs  Notes,  660,  655,  596  to  601.  4  Cowen,  587. 
4  John.  280.    10  Id.  877.)    Now  these  dedaratioDS  were  imr 
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portant  in  one  yiey,  which  was  to  show  that  it  was  altogether 
improbable  that  he  would  have  surrendered  his  possession,  or 
conferred  any  right  of  possession,  sufficient  to  enable  him  to  sus* 
tain  an  action,  for  the  entire  use  and  occupation,  against  Van 
Slyke.  This  then  was  evidence  of  importance,  that  ought  to 
have  been  received;  and  had  it  been  received,  its  tendency 
would  have  been  directly  to  diminish  the  judgment.  That  was 
an  error  for  which  the  judgment  should  be  reversed. 

There  are  other  important  questions,  such  as,  the  defendant 
being  in  possession  after  forfeiture  as  a  mortgagee ;  and  whether, 
(though  it  would  not  authorize  him  to  recover  in  ejectment)  it 
may  not  enable  him  to  defend  against  all  but  nominal  damages, 
(15  Wend.  248;)  upon  which  we  express  no  opinion. 

The  judgments  of  the  county  court,  and  of  the  justice,  must 
be  reversed 

[Oneida  General  Term,  January  6|  1862.  OridUy,  W.  P,  Atten,  Bubbard 
and  PraUf  Justiees.] 


Pabker  vs.  Jackson  and  others. 

Where  an  action  is  brong:ht  against  a  partner,  npon  a  note  signed  with  the 
partnership  name,  and  one  of  the  defendants  sets  np  as  a  defense  that  the 
note  was  gi^en  in  renewal  of  a  note  made  by  another  firm,  of  which  he  was 
not  a  member,  and  that  the  name  of  his  firm  was  signed  to  the  note  in  suit 
without  his  authority ;  and  such  defendant  is  discliarged  by  the  Jury  on 
that  ground,  a  Judgment  may  be  entered  in  kis favor,  and  againUkis  m^ 
difendaitU. 

In  such  a  case  the  holder  of  the  note  may  bring  a  several  suit  against  the 
partner  who  signed  the  partnership  name  to  the  note ;  and  on  proving  that 
the  name  of  the  firm  was  used  by  the  defendant  without  any  authority 
from  his  partner,  he  may  recover  a  several  Judgment. 

The  code  allows  a  several  judgmeid  to  be  entered  whenever  a  several  suU  might 
have  been  brought. 

An  action  against  persons  Jointly  and  severally  liable  upon  a  promissory  note, 

.  is,  to  all  intents  and  purposes,  a  several  action,  under  the  code.  And  the 
parties  to  such  action  may  make  all  the  objections,  and  e^joy  all  the  rights, 
which  wt>n]d  be  allowable  in  a  several  suit. 
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thtft^fdre,  when  administratora  are  sued  upon  a  Joint  and  8tfv<^ral  note,  ulth 
others,  thvj  are  to  be  regarded,  in  respect  to  the  application  of  the  statute 
of  limitations,  as  if  they  bad  been  sued  separately ;  and  the  eighteen 
mouths  after  the  death  of  their  intestate,  daring  which  suits  are  not  to  bo 
commenced  against  personal  representatives,  must  be  added  to  the  six  years, 
before  the  ^tute  can  be  made  a  bar. 

Upon  a  Joiot  and  several  demand,  a  salt  in  equity  may  be  brought  against  both 
the  surviving  debtor  and  the  representatives  of  a  deceased  co-debtor,  with- 
out alleging  the  insolvency  of  the  sun'lvor. 

TiVid  was  an  action  brought  on  a  promissory  notd,  of  which 
the  followittg  is  a  copy  : 

"$2300.  One  year,  after  date,  we  jointly  and  severally 
promise  to  pay  Chauncey  Parker  or  bearer,  at  onr  office,  twenty* 
three  hundred  dollars,  and  interest,  for  value  received.  Caae- 
noviia,  Jamtiary  28d.  1842.         R.  Jackson  ^  Co. 

E.  S.  Jackson. 
Wm.  Burton,  surety. 
Benja.  T.  Clark,  security." 
Rensselaer  Jackson  and  Elijah  G.  Atwood,  who  constituted  the 
firm  of  R.  Jackson  &  Co.,  William  Burton,  Benjamin  T.  Clark ; 
and  Rensselaer  Jackson,  E.  Steele  Jackson,  and  Simon  C.  Hitch- 
cock, administrators  of  Eliphalet  S.  Jackson,  who  had  died  in 
June,  1847,  were  made  defendants  in  (bis  suit.  Rensselaer 
Jackson  did  not  answer.  Elijah  Gr.  Atwood  answered  that, 
though  he  was  a  member  of  the  firm  of  R.  Jackson  &  Co.  when 
the  note  was  executed,  yet  the  note  was  given  in  renewal  of  a 
note  of  a  f(»iner  firm  of  which  he  was  not  a  member,  and  the 
■ame  of  the  firm  was  signed  to  it  without  his  authority.  The 
other  deMdauts  set  up  the  statute  of  limitations  as  their  defense. 
On  the  first  trial  of  the  cause,  Atwood  having  proved  the  fact  set 
up  in  his  answer,  was  discharged,  and  a  verdict  passed  in  his 
fiiror,  and  agiunst  all  the  other  defendants.  On  an  appeal  from 
the  judgment  rendered  at  the  special  term  a  new  trial  was  gvant- 
ed,  on  the  grdund  that  the  note  was  barred  by  the  statute  of 
limitations,  as  to  Burton  and  Clark,  two  of  the  defendants.  On 
the  second  trial,  Atwood  having  had  a  verdict  in  his  favor^  the 
OMM  eanie  down  without  him ;  and  following  the  judgment  of  the 
court  at  the  general  term,  the  judge  charged  the  jury  itt  aoeovd- 
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anoe  wkh  tliat  decision,  and  they  found  a  verdict  in  favor  of  BjvP" 
ton  and  Clark,  and  against  B.  Jackson  and  the  administrators  of 
Eliphalet  S.  Jackson.  Whereupon  the  judge  ordered  a  judg- 
ment, against  B.  Jackson,  and  against  the  adnnnistral^r^  to  be 
collected  out  of  the  goods  of  their  intestate.  To  this  dixection 
there  vere  several  exceptions,  and  an  appeal  waa  brought  hj  t^e 
adnunistrators,  on  the  several  grounds  takon  h  the  ezceptiowi- 

Wm.  /.  Bmghj  for  the  appellanto,  L  B.  Jackson  and  S.  Q- 
AtwQod,  being  the  principal  debtors  and  jciuit  makers  of  the  note, 
fonning  but  one  party,  under  the  style  and  firm  of  "  B.  Jackson 
&  Gar  a  several  judgment  against  one  of  them  is  erroneous.  Jt 
is  not  a  ci^se  where  a  several  judgment  is  proper ;  the  plaintiff 
mnst  recover  against  both  or  neither.  Section  274  of  the  Code 
provides  th;at  the  court  may,  in  ita  discretion,  render  judgment 
against  one  or  more  of  several  defendants,  and  in  &vor  of  others, 
token  a  several  judgment  would  be  proper.  It  is  here  citearfy 
implied  that  i^  some  cases  a  several  judgment  would  not  be 
proper.  There  is,  in  this  section  of  ^e  code,  a  plain  recognition 
of  the  principle,  that  in  an  action  against  several  defendants  to 
recover  damages  for  the  breach  of  9,  joint  contr^ict,  the  plaintiff 
must  recover  against  ajl  or  none  of  then^  e^ccept  in  th({se  cases 
where  a  several  judgment  would  be  proper,  such  as  the  cases 
provided  by  statute  where  the  defendants  hold  different  relations 
to  the  plaintiff,  as  maker  and  indorser  of  a  note,  dtc.  The  prin- 
ciple, then,  is  left  by  the  code  as  it  stood  at  common  law ;  that 
when  a  party  brings  his  action  against  two  or  more  defendants, 
upon  a  contract,  he  must  recover  against  all  of  them  or  none^ 
except  in  one  of  the  eicepted  cases  under  the  statute,  as  maker 
and  indorser,  &c.  (1  Ch.  PL  87,  OMd  cases  there  cited.  Matir 
ahaa  V.  Gibbons,  19  John.  109.  4  How.  Pr.  Rep.  272.)  The 
previous  judgment  against  B.  Jackson  remaining  unreversed,  waa 
a  bar  to  the  recovery  of  another  judgment  against  him  for  t^e 
oame  cauae  of  action. 

II.  By  suing  the  joint  and  several  makers  of  the  note  together, 
ihe  plaintiff  has  made  his  election  to  treat  the  contract  as  joint 
0ihf^  W^  he  nni4t  gbi4^  by  th^t  eUatkn.    {fimk  of  Q^pfiM/e 
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T.  Fieldy  19  Wend.  644.  Platner  r.  Johnson,  8  £Eff,  476,  7. 
Miller  v.  McCagg,  4  /d.  87.  Robertson  v.  ^VmiYA,  18  /oAn. 
jRep.  459.) 

m.  The  liability  of  the  defendants  being  joint  and  not  joint 
and  several,  (by  the  election  of  the  plaintiff  in  suing  them  joint- 
ly,) the  plaintiff  mast  recover  against  aU  or  he  cannot  have 
judgment  against  any  of  them.  {See  authorities  cited  to  first 
point.)  The  plaintiff  did  not  claim  to  recover  against  the  defend- 
ant Atwood.  He  was  a  joint  and  not  a  joint  and  several  maker 
of  the  note,  and  by  his  release,  the  right  to  recover  against  his 
co-makers  of  the  note  was  also  released,  and  the  action  barred 
as  against  them.  That  a  judgment  had  previonsly  been  rendered 
in  favor  of  Atwood,  was  no  bar  to  the  plaintiff's  right  to  recover 
against  him  jointly  with  the  other  defendants,  onless  it  had 
been  pleaded  in  bar,  or  shown  to  have  been  in  consequence  of  a 
bankrupt's  or  insolvent's  discharge.  The  proofe  show  him  jointly 
liable  with  R.  Jackson,  in  such  manner  as  to  render  a  several 
judgment  improper.  In  this  joint  action  a  failure  to  recover 
against  Burton  and  Clark  was  a  bar  to  the  plaintiff's  recovery 
against  the  representatives  of  their  co-surety,  E.  S.  Jackson. 
It  is  only  upon  their  unity  of  interest  that  they  are  sued  joint- 
ly ;  they  cannot  be  treated  in  this  action  as  several  debtors,  any 
more  than  they  could  if  they  had  signed  separate  obligations. 
That  is,  the  plaintiff  cannot  have  several  judgments  against 
them  in  this  joint  action,  any  more  than  he  could  if  they  had 
signed  severtil  obligations  or  notes. 

IV.  R.  Jackson  &  Co.  being  the  principal  debtors,  and  the 
other  makers  of  the  note  their  sureties,  the  action  is  barred,  by 
the  statute  of  limitations,  against  all  the  other  makers  of  the 
note.  The  payments  made  by  R.  Jackson  do  not  take  the  note 
out  of  the  operation  of  the  statute  as  against  the  other  defend- 
ants. (2  Cknnst.  523,  512.  4  Barb.  530, 178.  Ang.  on  lAm. 
254,  §  8.) 

y .  The  action  is  barred  by  the  statute  of  limitations,  as  well 
against  the  estate  and  representatives  of  E.  S.  Jackson,  deceas- 
ed, as  against  the  other  makers  of  the  note.  }  8,  2  R.  S.  448, 
has  no  application  to  this  case ;  it  applies  only  to  sole  decedent 
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debtors,  or  if  there  be  more  than  one,  then  all  must  be  dead,  to 
bring  the  case  within  the  proyisions  of  this  statute.  {Brown  r. 
Delafidd,  1  Denio,  44&  Parry  v.  Jackson^  ^  D.  ^  E.  516.) 
That  section  is  as  follows :  "  The  term  of  eighteen  months  after 
the  death  of  any  testator  or  intestate  shall  not  be  deemed  any 
part  of  the  time  limited  by  law  for  the  commencement  of  actions 
against  his  executors  or  administrators."  If,  in  this  section,  in- 
stead of  '^  testator  or  intestate/'  the  word  person  had  been  used, 
the  sense  and  meaning  would  have  been  the  same.  By  i  11,  2 
R.  S.  778,  the  word  person  is  declared  to  mean  persons^  in  the 
plural,  where,  as  in  this  case,  the  contract  upon  which  the 
action  is  brought  is  against  more  than  one  person.  The  language, 
therefore,  of  this  section,  plainly  refers  to  a  cause  of  action 
against  one  person  alone,  (or  if  there  be  more  than  one,  then  all 
must  be  included,)  and  not  where  it  exists  against  several,  and 
but  one  or  more  dies,  leaving  one  or  more  surviving.  By  i  27, 
2  B.  S.  297,  it  is  provided :  "  K  after  such  cause  of  action  shall 
have  accrued,  such  person  shall  depart  from  and  reside  out  of 
this  state,  the  time  of  his  absence  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  such 
action."  This  section,  when  taken  in  connection  with  §  11, 2  B.  S. 
778,  refers  to  a  cause  of  action  against  one  person  only,  or  if 
there  be  more  than  one,  then  all  must  be  out  of  the  state  to 
bring  the  case  within  its  provisions.  (1  Denioy  446.)  "  The 
time  which  shall  have  elapsed  between  the  death  of  any  person 
and  the  granting  of  letters,"  &c.  "  not  exceeding  six  months, 
and  six  months  after  the  granting  of  such  letters,  shall  not  be 
deemed  any  part  of  the  time  limited  by  any  law  for  the  com- 
mencement of  actions  by  executors  or  administrators."  (2  R,  aV. 
448,  §  9.)  The  word  person^  in  this  section,  means  persons,  where 
there  are  two  or  more  joint  creditors,  and  all  must  be  dead,  to 
bring  the  case  within  it.  If,  in  the  case  at  bar,  Chauncey  Par- 
ker and  (say)  George  Parker  had  been  joint  payees  and  owners 
of  the  note,  and  George  had  died,  it  would  not  have  been  a  case 
within  the  spirit  and  meaning  of  this  9th  section  of  the  statute. 
Both  must  have  died,  to  have  suspended  the  running  of  the  lim-  ^ 
itataon.    She  same  rule  applies  in  case  of  absence  beyond  the 
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seas  of  one  of  several  joint  creditors.  (4  />.  ^  JB.  516')  To 
bring  tbe  case  within  the  spirit  and  meaiiing  of  these  prorisiofts, 
there  must  be  snch  a  disability  as  to  suspend  the  commeneement 
^  the  action  eith^  for  or  against  all  the  parties,  plaintiSs  or 
defendants ;  sadi  as  that  there  is  no  person  capable  of  suing  or 
beiog  sued.  In  the  case  at  bar  one  of  the  principal  debtors,  and 
both  the  co-snreties,  have  becoi  discharged  from  liaUlity  upon 
the  note  by  the  judgment  of  this  court,  upon  the  ground  that  th^e 
statute  of  limitations  was  a  bar ;  and  if  the  judgment  against 
the  only  remaining  surety  is  sustained,  the  payment  of  the  en- 
tire demand  is  thrown  upon  the  estate  of  E.  S.  Jackson,  deceased, 
without  the  right  to  caU  upon  the  co-sureties  to  contribute,  or 
upon  the  only  responsible  principal  debtor  to  refund  the  moneys 
paid.  Or  if,  upon  the  payment  of  the  money  by  the  administra- 
tors of  the  remaining  surety,  a  cause  of  action  arises  in  their 
&Tor  against  the  principal  debtor  (who  has  been  discharged)  or 
the  co-sureties,  growing  out  of  the  original  agreement  by  impli- 
cation, then  they  would  be  made  liable  to  pay  a  debt  from  which 
they  have  seyerally  been  discharged  by  the  judgment  o[  this 
court,  which  remains  unreversed.  Such  a  legal  anomaly  is  not 
to  be  supposed. 

YI.  The  action  cannot  be  maintained  against  the  administrar 
tors  of  E.  S.  Jackson,  deceased,  jointly  with  the  surviving  mar 
kers  of  the  note.  §  118  of  the  code :  ^^  Any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  nebessary  party  to  a  complete 
determination  or  settlement  of  the  questions  involved  therein. 
§  119 :  "  Of  the  parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants."  The  ad- 
ministrators of  E.  S.  Jackson  neither  have  or  daim  an  interest 
in  the  controversy  adverse  to  the  plaintiff,  nor  are  they  a  neces- 
sary party  to  a  complete  determination  or  settlement  of  the 
questions  involved ;  nor  aire  they  united  in  interest  with  any  of 
the  other  parties.  The  plaintiff,  by  suing  them  jointly  with  the 
other  defendants,  has  elected  to  treat  the  contract  as  ^oin^  only, 
and  he  must  abide  by  thai  election  By  the  death  of  £.  S. 
Jafilufifrti^  jouat  «0n(n6t  w^  Uiibiliiiy  up(»  tk«  i^sM^  »d  coo^ 
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teqaently  the  joint  interest  between  the  parties,  ceased,  and  the 
unity  of  interest  also  ceased.  (4  Barb.  534.)  "  When  one  of 
several  makers  of  a  joint  and  several  note  dies,  the  joint  contract 
ceases ;  it  is  determined  by  the  death  of  one ;  the  note  then  bo- 
comes  the  several  note  of  the  sarvivors,  and  no  action  can  be 
maintained  against  the  admtnistrators  of  the  deceased."  (Ang. 
on  Limit€ttions,  278,  §  4.)  The  administrators  of  a  joint  and 
several  debtor  maiy  be  sued  at  law  severally,  bnt  not  jointly, 
with  the  survivors,  because  one  is  to  be  charged  de  bonis  testa- 
foris,  and  the  oftier  de  bonis  propriis.  (18  Petersd,  185.  1  Ch. 
PI  87,  and  cases  there  cited.  4  Sarb.  684.)  If  sued  severally 
it  would  be  upon  the  principle  that  they  are  severally  indebted^ 
and  have  no  gretAer  joint  or  united  interest  than  they  would 
have  had  if  their  indebtedness  had  been  by  several  or  separate 
notes.  The  new  provisions  of  the  code  do  not  authorize  a  joint 
action  where  there  is  no  joint  or  united  interest.  In  this  case 
it  is  very  clear  the  unity  of  interest  is  gone.  An  action,  there- 
fore, cannot  be  maintained  against  the  administrators  jointly 
with  the  survivors,  either  at  law  or  in  equity,  (the  deceased  be- 
ing only  a  surety,)  any  more  than  it  could  if  the  several  under- 
taking had  been  by  several  or  separate  notes  or  obligations. 
''  At  law  the  action  is  gone  against  the  deceased  debtor,  the  sur- 
vivor cmly  being  liable ;  and  equity  will  not  charge  the  estate 
of  a  surety  which  has  been  discharged  at  law."  (7  Bac.  Ab.  Ob- 
Bgatians,  4.  8  Ves.jun.  899.  2  Ves.  105.  2  Wash.  Va.  R. 
136.  2  Bro.  Rep.  81.  4  Dessaus.  Ch.  148.  13  Petersd.  185. 
S  Denio,  65.)  Before  the  code  it  is  clear  the  action  could  not 
have  been  maintained  at  law.  If  the  code  has  changed  the  rule 
so  that  it  can  now  be  maintained,  it  has  but  extended  thd  rule 
so  as  to  include  cases  which  before  could  only  be  reached  in 
equity.  It  has  not  created  any  new  rights  or  liabilities,  and  a 
recovery  against  the  administrators  can  only  be  sustained  upon 
the  same  principles  upon  which,  before  the  code,  they  were  held 
liable  in  equity.  And  as  this  action  treats  them  as  joint  debt- 
ors, they  could  not,  under  the  old  regime,  have  been  charged  in 
equity  jointly  with  the  survivors,  nor  severally  even,  without 
sliowxng  in  the  complaint  that  the  remedy  had  b^en  ezhatuited 
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against  the  suryivors,  or  that  they  were  insolvent,  &c.  So,  in 
the  present  case,  if  the  action  can  be  maintained  against  them 
jointly  with  the  survivors,  under  the  code,  to  entitle  the  plain- 
tiff to  recover,  he  was  bound  to  make  out  a  case  which  would 
have  entitled  him  to  recover  in  equity,  under  the  old  regime. 
He  has  made  no  such  averment  in  his  complaint,  nor  has  he 
proved  such  a  case  on  the  trial ;  nor  could  he  prove  it,  for  want 
of  such  averment,  even  under  the  code.  (2  Comst  506,  7. 
6  HUl,  850.  3  Id.  262.  2  Dmio,  582.  8  Id.  61.  8  Paige, 
288.  1  Wmd,  148.  2  Mass.  R.  572.  1  Ch.  PI  87.  6  Mass. 
R.  18.)  When,  in  respect  of  any  of  the  defendants,  the  right 
of  action  is  gmie  or  suspended,  their  joint  liability  being  at  an 
end,  the  other  defendants  may  avail  themselves  of  it,  whether 
produced  by  the  act  of  the  party  or  the  operation  of  law ;  as,  on 
a  joint  obligation,  the  plaintiff  must  recover  against  all  or  none. 
(Robertson  v.  Smith,  18  John.  459.)  The  obligation  is  joint 
as  against  B.  Jackson  and  Atwood,  upon  its  face,  and  not  joint 
and  several,  and  is  gone  as  to  Atwood  by  the  judgment  in  his 
favor.  The  joint  obligation  as  against  E.  S.  Jackson,  is  sits- 
ponded  by  his  death,  and  of  course  the  joint  cause  of  action  is 
gone  as  against  him  and  his  representatives.  Again ;  the  ac- 
tion is  gone  against  iburton  and  Clark,  (by  the  judgment  in 
their  favor,)  the  joint  liability  of  the  makers  of  the  note  is,  there- 
fore, ended,  and  the  administrators  of  E.  S.  Jackson  may  avail 
themselves  of  it.  The  plaintiff  in  this  action  must  recover 
against  cUl  or  none.  The  plaintiff,  therefore,  cannot,  in  any  view 
of  the  subject,  maintain  a  recovery  against  the  administrators 
of  E.  S.  Jackson  in  a  joint  action  with  the  other  defendants. 

B.  Davis  Noxon,  for  the  respondent.  I.  The  action  was  well 
brought  against  the^  surviving  makers  of  the  note  and  the  repre- 
sentatives of  E.  S.  Jackson,  deceased.  (Code,  i  118.  1*/  code, 
i  98,  and  note  of  commissioners,  code,  §  69.  See  also  2  Denio, 
585;  1  ChU.  37;  1  Wend.  148.)  II.  The  statute  of  limita- 
tions interposed  by  the  representatives  of  E.  S.  Jackson,  cannot 
be  a  defense  for  them,  as  the  period  of  seven  years  and  six 
months  had  not  elapsed  since  the  maturity  of  the  note  and  the 
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commeiieement  of  the  action.  (3  IRU,  86.  2  J3.  S.  865,  }  8, 
2d  eeL  Code,  i  78-102.)  III.  Rensselaer  Jackson  makes  no 
defense^  and  the  question  arises,  can  a  jadgment  be  rendered 
against  the  representatives  of  one  of  the  makers  of  a  joint  and 
several  note,  and  a  surviving  maker.  Under  §  274  of  the  code, 
jadgment  may  be  for  or  against  any  of  the  parties.  Under  sub. 
8  of  { 186,  if  all  of  the  defendants  have  been  served,  jadgment .% 
may  be  taken  against  any  or  either  of  them  severally,  when  the 
plaintiff  would  be  entitled  to  jadgment,  if  the  action  had  been 
against  them  or  any  of  them  alone.  IV.  The  defendants  insist 
that  judgment  cannot  pass  against  Jackson  alone,  because  he 
and  Atwood  are  joint  makers.  Atwood  answers  that  the  note 
in  qaestion  was  not  made  with  his  assent,  but  was  made  exclu- 
sively for  R.  Jackson's  benefit.  All  the  other  defendants  an- 
swer that  the  old  firm  of  Jackson,  Loomis  ic  Go.  was  com- 
posed of  R.  Jackson,  Harry  H.  Loomis  and  Lucian  D.  Goman, 
and  that  the  note  in  question  was  given  by  R.  Jackson  to  the 
plaintiff,  in  renewal  of  the  old  note.  Judgment  passed  in  favor 
of  Atwood  upon  the  ground  that  he  was  not  liable.  Y.  If  R. 
Jackson  had  no  authority  to  sign  R.  Jackson  &  Go.  to  the  note, 
it  will  not  avail  the  sureties,  as  they  knew  upon  what  consider- 
ation, and  for  what  purpose  the  note  was  given.  (14  Wend. 
188.) 

Bf/  the  Court,  Gridley,  J.  I.  It  is  objected  that  Rensse- 
laer Jackson  and  Atwood,  being  joint  makers  of  the  note,  and 
forming  but  one  person  or  party,  the  plaintiff  must  recover  against 
both;  and  cannot  recover  against  one  of  them  alone,  under  the 
pleadings  and  proofs.  To  this  objection,  which  forms  the  sub- 
stance of  the  three  first  points  of  the  defendants,  there  are  sev^ 
eral  answers.  (1.)  We  know  by  the  answer  of  Atwood  that  the 
ground  of  his  discharge  by  the  jury  was,  that  the  firm  name 
was  improperly  used  by  the  defendant  R.  Jackson ;  that,  though 
a  member  of  the  firm,  he  was  not  in  law  a  party  to  the  note ; 
having  been  made  so  without  any  authority,  any  more  than  if 
hifl  name  had  been  forged  to  the  paper.  Now,  in  such  a  ease^ 
had  the  plaintitf  known  tbe  &c%  as  thej  w«re  proved,  he  might 
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have  sued  Jackson  alone  (leaving  out  Atwood,)  and  recovered 
against  him.  The  question  then  arises,  whether  the  code  allows 
a  judgment  to  be  entered,  in  such  a  case,  against  Jackson  and  in 
favor  of  Atwood.  This  question  is  answered  by  the  lS6th  section 
of  the  code.  The  two  first  subdivisions  of  this  section  prescribe 
the  rule  of  proceeding,  first,  when  the  action  is  against  defend- 
ants jointly  indebted ;  secondly,  against  defendants  severally  lia- 
ble; and  the  third  subdivision  reads  aa  follows:  ^'If  all  the 
defendants  have  been  served,  judgment  may  be  taken  against  any, 
or  either  of  them,  severally,  when  the  plaintiff  would  ''  be  enti- 
tled to  judgment  against  such  defendant  or  defendants^  if  the 
action  had  been  against  them,  or  any  of  them  alone^^  In  other 
words,  the  code  allows  a  several  jtidgment  to  be  entered,  when- 
ever a  several  suit  might  have  been  brought.(a)  The  plaintiflT 
might  have  brought  a  several  suit  against  R.  Jackson  on  this 
note ;  and  by  proving  that  the  name  of  the  firm  had  been  used 
by  him  without  any  authority  from  Atwood,  have  recovered  a 
several  judgment^  and  the  last  part  of  the  third  subdivision  of 
the  136th  section,  in-  connection  with  the  274th  section,  which 
provides  that  "  In  an  action  against  several  defendants,  the  court 
may  in  its  discretion  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others,  whenever 
a  several  judgment  may  be  proper,"  fully  justifies  the  several 
judgment  rendered  in  this  case,  against  Jackson  and  in  favor  of 
Atwood.  These  provisions  of  the  code  supersede  the  common 
law  principle,  that  a  party  by  suing  the  defendants  in  a  joint  and 
several  demand  Jotn//y,  elects  to  consider  the  demand  joint ;  and 
they  prevent  the  necessity  of  a  nonsuit,  when  by  the  former  prac- 
tice it  would  have  been  the  consequence  of  a  failure  to  prove  a 
joint  contract.  (2.)  Another  answer  to  the  objection  is  found 
in  the  &ct  that  the  suit  is  in  the  nature  of  a  bill  in  equity,  as 
will  be  shown  hereafter ;  and  that  in  a  court  of  equity  decrees 
are  constantly  given,  for  or  against  the  parties  as  justice  requires, 
without  regard  to  the  rigid  rules  of  the  common  law  in  relation 
to  joint  contracts.  (3.)  Again ;  it  is  a  fatal  objection  to  this  ex- 
ception that  no  party  has  appealed  firom  the  judgment  who  is  au- 

(«)  8m  Barrvngion  v.  Bighorn,  (16  Barh.  621} 
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tlioriied  to  complain  of  the  error,  if  one  has  been  committed 
The  only  parties  who  appeal  are  the  representatives  of  Eliphalet 
S.  Jackson,  who  sustain  no  joint  relation  to  Rensselaer  Jackson 
and  Atwood,  by  the  note  (which  was  several,)  nor  by  the  judg- 
ment, which  is  in  its  nature  several  also.  The  only  party  who 
had  a  right  to  raise  this  objection  was  R.  Jackson,  and  he  has 
not  appealed.  The  administrators  can  no  more  object  here  than 
if  they  had  been  sued  severally  and  a  several  judgment  had  been 
rendered  against  them. 

IL  Judgment  was  rendered  against  Rensselaer  Jackson,  be- 
cause he  had  promised  within  six  years  /  and  against  the  ad- 
ministrators of  E.  Jackson  under  the  provision  contained  in 
2  R.  S.  448,  i  8,  which  reads  as  follows :  '^  The  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestate  shall  not  be 
deemed  any  part  of  the  time  limited  by  law  for  the  commence- 
ment of  actions  against  executors  or  administrators."  Now  an- 
other objection  to  the  recovery  in  this  case  is  that  the  statute 
applies  to  sole  debtorSy  and  no  others ;  and  that  when  sued  with 
others,  the  rule  is  the  same  as  that  applicable  to  the  others. 
(1  Denio,  445.  4  T.  Rep.  516.)  To  this  objection  our  answer 
is,  that  before  the  code  became  a  law,  and  in  a  suit  at  law,  no 
action  could  be  sustained  against  the  executors  or  administra- 
tors of  a  deceased  joint  debtor.  The  action  must  have  been 
brought  against  the  surviving  joint  debtors.  (1  Chit.  PL  50. 
4  Barb.  534,  5.  5  East,  201.  1  Wend.  148.)  And  that  the 
present  action  is  to  all  intents  and  purposes  a  several  action, 
under  the  code.  By  the  120th  section  of  the  code  "  persons  sev- 
erally liable,  upon  the  same  obligation  or  instrument,  including 
the  parties  to  bills  of  exchange  and  promissory  notes,  may,  cUl 
or  any  of  them,  be  included  in  the  same  action,  at  the  option  of 
the  plaintiff."  This,  say  the  commissioners,  "  is  conformable  to 
the  present  statute  authorizing  suits  against  the  different  par- 
ties to  bills  and  notes."  That  statute  preserved  all  the  rights 
of  the  respective  parties,  severally,  though  they  were  allowed  to 
be  joined  in  one  suit.  And  under  the  code  (Sees.  186,  274,) 
we  have  seen  that  several  judgments  are  to  all  intents  and  pur- 
poses rendered  on  a  joint  and  several  note.    We  mean  by  this^ 
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tluit  the  parties  who  might  liave  been  served  sererally  mhytiake 
all  the  objeotions,  and  have  all  the  rights  aceorded  to  them, 
which  would  have  been  allowable  in  a  eeveral  snit.  So,  in  re- 
lation to  the  application  of  the  statute,  the  administrators  of 
Eliphalet  S.  Jackson  are  to  be  regarded  as  if  they  had  been  sued 
separately,  and  had  a  several  judgment  against  them.  If  they 
had  been  sued  alone,  on  this  note,  (which  is  several  as  well  as 
joint)  no  one  can  doubt  that  the  eighteen  months  must  have 
been  added  to  the  six  years,  to  make  the  statute  a  bar.  And  had 
Rensselaer  Jackson  been  sued  separately,  judgment  would  have 
passed  against  lum,  as  he  had  renewed  his  promise  within  six 
years.  Now  it  was  the  intent  fOid  genius  of  the  code  to  author- 
ise a  joint  suit,  preserving  the  same  rights  and  liabilities  to  the 
several  parties  that  they  would  have  been  entitled  or  subject  to 
if  they  had  been  served  separately  and  separate  judgments  ob- 
tained against  them.  Such  is  the  judgment  in  this  suit ;  it  is 
several,  so  fSeu-  as  to  direct  it  to  be  levied  of  the  knds  and  goods 
of  B.  Jackson ;  and  against  the  goods  and  chattels  of  the  intes- 
tate of  the  administrators.  We  are  of  opinion,  therefore,  that  this 
objection  is  not  tenable. 

III.  Again;  it  is  saidthatnojoint  recovery  can  be  had  against 
the  surviving  debtors  and  the  representatives  of  a  deceased  co- 
debtor.  It  is  true  that  at  law  no  action  lay  against  the  repre- 
sentatives of  a  deceased  joint  debtor.  And  it  has  been  adjudged 
in  this  state,  in  the  court  of  errors,  that  no  action  lies,  in  equity, 
against  the  representatives  of  a  deceased  debtor,  on  -a  joint  de- 
mandy  till  the  plaintiff  has  exhausted  his  remedy  at  law  against 
the  surviving  debtors ;  and  shown  that  they  are  insolvent  and 
that  the  remedy  is  fruitless.  (2  Denio,  585.)  The  chancellor 
so  holds  the  law  to  be  in  this  state,  notwithstanding  he  concedes 
that  the  recent  English  cases  establish  a  different  rule.  But 
all  the  judges  admit  that,  on  a  joint  and  several  demand,  like 
the  one  before  the  court,  a  suit  will  lie  against  both  the  sur- 
viving debtors  and  the  representatives  of  a  deceased  co-dobtor| 
without  alleging  the  insolvency  of  the  surviving  debtors.  The 
chancellor  says,  in  Lawrence  v.  Trustees  of  the  Leake  and 
WaUe  Orp/um  Asylum,  (2  Denio,  686>  7,)  "Ihe  (^uettian 
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whether  a  creditor  of  a  coportiiership  firm,  one  member  of  which 
has  died,  can  file  a  bill  in  this  court  against  the  reprcsentntives 
of  the  decedent,  and  the  surviving  members  of  the  firm,  for  pay- 
ment, without  averring  in  his  bill  that  stfch  surviving  members 
are  insolvent,  appears  to  be  one  on  whidi  the  decisions  in  this 
country  are  in  conflict  with  some  recent  decisions  on  the  subject 
in  England."  He  afterwards  says  that  his  own  opinion  had  been 
that  it  was  necessary  to  show  in  the  bill  an  excuse  for  not  pro- 
ceeding at  law  against  the  surviving  debtors ;  "  but"  he  adds, 
"  when  the  debt  viei&  joint  and  severed  the  rule  was  otherwise.^ 
Judge  Jewett  comes  to  the  same  conclusion  {Id.  589,)  and  says 
"  This  is  on  the  ground  that  such  debt  is  joints  and  not  joint 
and  several.  In  the  case  of  joint  and  several  debtors  the  rule 
is  otherwise."  Cdlyer,  in  his  teeatise.on  Partnership,  published 
in  1832,  after  reviewing  the  authorities,  says,  '^  The  result  of 
these  authorities  is  that  upon  the  death  of  a  partner,  the  cred- 
itor of  the  firm,  unless  he  holds  the  joint  afid  severci  security 
of  the  partners^  has  no  immediate  claim  on  the  deceased  part- 
ner's estate  as  a  separate  creditor  of  that  partner ;  but  only  a 
claim  through  the  equities  of  'the  partners  themselves,  which 
claim  may  be  exercised  in  case  of  the  insolvency  of  the  partner- 
ship estate."  Afterwards,  in  several  c»ses  in  the  English  courts 
of  chancery,  the  rule  is  established  that  a  resort  may  be  had,  in 
that  court,  to  the  representatives  of  the  deceased  partner,  cm  the 
ground  that  in  equity  a  partnership  demand  is  several  as  well 
as  joint.  The  demand  in  this  suit  is  several  as  well  as  joints 
and  as  the  law  stands,  both  here  and  in  England,  it  is  lawful  to 
bring  a  suit  in  equity  against  both  the  surviving  debtor  and 
the  representatives  of  a  deceased  debtor  ;  without  alleging  the 
insolvency  of  the  surviving  partners  upon  a  demand  which  on 
its  face  is  several  as  well  as  joint. 

IV.  We  might,  undoubtedly,  so  modify  this  judgment  as  to 
let  it  stand  against  the  administrators  of  E.  8.  Jackson,  by  strik- 
ing out  the  judgment  against  B.  Jackson,  if  we  had  any  reason- 
able doubt  of  the  right  of  the  plaintiff  to  maintain  the  judgment 
«igainit  both.  The  33(Hh  section  of  the  code  gives  us  fiill  power 
ttogloitihis.  ttt 0n»t»  "i^pNonian  appaal  .from.a  jndgmifit^  .pr- 
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der,  the  appellate  court  may  reverse,  affirm,  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned  in  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  parties."  Bat  we 
are  of  opinion  that  for  the  reasons  we  have  given,  there  is  no 
error  in  the  judgment  as  it  was  ordered  at  the  circuit,  and  there- 
fore we  affirm  it. 
Judgment  affirmed,  and  new  trial  denied. 

[Oneida  Gbnebal  Term,  January  5, 1862.     GridJey,  Pratt,  W,  F.  AOen  and 
BiMardf  Justices.] 
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In  an  action  to  recover  the  possession  of  personal  property,  title  in  the  plain- 
tiff cannot  be  established  by  parol  evidence  that  he  purchased  the  same  at 
a  sheriff's  sale,  without  some  proof  of  the  judgment  under  which  the  sale 
took  place. 
Where  the  holder  of  a  chattel  mortgage,  after  the  same  has  become  forfeited 
by  non-payment,  places  what  purports  to  be  a  copy  of  the  mortgage,  in  the 
bands  of  another,  as  evidence  of  his  authority  to  take  the  property,  and 
the  latter,  by  his  agent,  takes  possession  of  the  mortgaged  property,  and 
sells  it  in  pursuance  of  the  terms  of  the  mortgage,  such  sale  will  not  be 
rendered  invalid  by  an  unimportant  variance  between  the  copy  and  the 
original,  where  the  possession  of  the  property  is  not  fVaudnlently  obtained 
by  the  presentation  of  the  instrument  as  a  true  copy,  nor  such  possession 
yielded  on  that  ground. 
The  object  of  the  statute  allowing  a  copy  of  a  chattel  mortgage  to  be  made, 
and  providing  that  it  shall  be  evidence  of  certain  fkcts,  does  not  require  an 
«arf  copy.     If  ^Yie  copy  is  substantially  correct  the  purpose  of  the  act  is 
atfained. 
Cpon  the  tkilxiY^  of  the  mortgagor  in  a  chattel  mortgage  to  perform  the  con- 
ition  of  tli^  mortgage,  the  title  at  law  becomes  absolute  in  the  mortgagee 
«i"e  .^^*  **«»>ns,  and  he  or  they  may  sell  the  mortgaged  property  at  private 
^^e  fllin  ^^^JalJy  as  againat  strangers. 
•  chatf  ^^  *^e  statement  in  the  town  clerk's  office,  by  way  of  renewal  of 
credit  Mortgage,  as  required  by  the  act  of  1838,  is  not  an  extension  of 

'   ^t^a  vHl  not  prevent  the  mortagee  fVom  insisting  on  a  forfeiture. 

dered       ^^^^  an  appeal  by  the  plaintiffs  from  a  judgment  ren- 
**  ^   special  term,  upon  the  verdict  of  a  jury,  and  upon 
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questions  of  law  and  fiu^t  resenred  by  the  judge.  The  action 
was  brought  to  recover  the  possession  of  a  canal  boat.  The 
complaint  alleged  that  the  plaintiffs  being  owners  of  the  boat 
Wakondah  of  New- York,  and  her  tackle  and  furniture,  sold  it 
on  the  9th  of  May,  1850,  to  Lorenzo  D.  Foster  and  Augustus 
Brown,  and  to  secure  the  payment  of  the  purchase  money,  took 
a  mortgage  thereon  from  Foster  and  Brown.  On  the  14th  of 
September,  1850,  two  payments  being  due  and  unpaid  on  the 
mortgage,  and  the  plaintiffs  feeling  insecure,  they  took  possession 
of  the  boat  and  other  property,  with  intent  to  sell  it  according 
to  the  mortgage ;  but  the  defendant  on  or  about  the  same  date, 
wrongfully  took  the  boat  and  other  property  from  the  posses- 
sion of  the  plaintiffs.  On  the  2d  of  October,  1850.  and  at 
other  times,  the  plaintiffs  demanded  the  boat  of  the  defendant, 
and  he  refused  to  deliver  it  up.  Wherefore,  the  plaintiffs 
demanded  that  the  property  be  returned  to  them,  with  damages 
for  its  detention,  to  the  amount  of  $100.  The  answer  denied 
the  allegations  of  the  complaint,  in  detail,  and  claimed  that  the 
defendant  was  the  lawful  owner  of  the  boat ;  that  in  the  year 
1846,  Harry  and  Ira  Gardner,  of  Chemung  county,  were  the  ^ 
owners  of  the  boat  and  mortgaged  it  to  Alvah  Nash,  who  after- 
wards assigned  the  mortgage  to  Green  and  C.  M.  Bennett  of 
the  same  county,  who,  on  the  26th  of  June,  1850,  payments  on 
the  mortgage  being  due  and  unpaid,  took  the  boat  at  the  city 
of  Oswego,  and  on  the  2d  day  of  July,  1850,  sold  it  at  public 
auction  to  Augustus  Brown,  who  executed  a  chattel  mortgage 
upon  the  boat  for  the  purchase  money,  on  whioh  last  mentioned 
mortgage,  payments  being  due  and  unpaid  thereon,  the  boat 
was  taken  on  the  7th  of  September,  1850,  and  sold  to  the  de- 
fendant The  answer  further  alleged  that  on  the  5th  of  Octo- 
ber, the  plaintiffs  took  and  converted  the  property  to  their  own 
use,  to  the  defendant's  damage  of  $800.  The  reply  denied  in 
detail  the  allegations  of  the  answer,  and  alleged  that  if  any 
such  sales  were  ever  made  as  averred  in  the  answer,  they  were 
fraudulent,  and  that  the  defendant  had  notice  of  the  fraud. 

The  cause  was  tried  at  the  Oswego  circuit  in  February,  be- 
fore the  Hon.  W.  F.  Allen,  justice.    The  plaintiff  proved  by 
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Jatttesi  Ells,  jun.  tliat  at  a  sheriff's  sale  of  the  property  of 
Ira  Gardner,  in  the  fall  of  1849,  he  purchased  the  boat  for 
the  Troy  and  Oswego  line,  and  Francis  B.  Dane,  one  of  the 
plaintiffs  in  this  suit.  And  that  in  the  same  fall  the  Troy  and 
Oswego  line  sold  their  interest  in  the  boat  to  the  plaintiff 
Daniel  T.  Ells.  The  other  &cts  in  the  ease  are  sufficiently 
stated  in  the  following  opinion,  delivered  by  Justice  Allen,  at 
special  term. 

W.  F.  Allen,  J.    The  evidence  in  this  cause  shows  that 
in  1846  one  Nash  was  the  owner  of  the  boat  in  question,  and 
sold  it  to  H.  and  I.  Gkrdner,  taking  from  them  a  mortgage 
upon  the  boat  to  secure  the  payment  of  the  purchase  money. 
That  in  1849  there  was  a  default  in  the  payment  of  the  sum 
secured  according  to  the  terms  of  the  mortgage.    That  in  the 
spring  of  1850  the  plaintiffis  were  in  possession  of  the  boat 
claiming  to  be  the  owners,  and  sold  it  to  Brown  and  Foster, 
taking  from  them  a  mortgage  to  secure  the  purchase  money. 
There  is  no  proof  of  the  source  of  the  plaintiffs'  title,  save  the 
evidence  of  their  agent,  that  they  purchased  the  boat  at  a 
sheriff's  sale  of  the  property  of  the  Gurdners.     That  in  June, 
1850,  or  thereabouts,  the  assignees  of  the  Nash  mortgage  took 
possession  of  the  boat ;  and  after  having  first  given  notice  that 
it  would  be  sold  at  public  auction,  and  suffering  the  time  to 
pass  without  such  sale,  sold  it  to  Brown  at  private  sale,  taking 
back  a  mortgage  for  the  purchase  money;  upon  which  last 
mortgage  the  boat  was  sold  to  the  defendant  in  this  action,  on 
the  7th  of  September,  1850.    That  the  plaintiffs,  in  September, 
1850,  th^e  having  been  a  default  in  the  payment  of  the  amount 
due  upon  their  mortgage  from  Brown  and  Foster,  took  the  boat 
iiito  their  possession,  claiming  the  right  to  do  so,  in  virtue  of 
their    mortgage.     The  defendant  repossessed  himself  of  the 
boat  by  taking  her  from  the  place  where  she  had  been  left  by 
the  plaintiffs,  and  this  action  is  brought  to  recover  the  posses- 
sion of  the  boat.     Several  questions  were  raised  upon  the  trial 
^hich,   by  consent  of  the  parties,  were  reserved  for  further 
ODnaidenitioii. 
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1.  No  questian  Lb  made  as  to  the  validity  of  the  Nash  mort- 
gage, in  its  inception. 

2.  The  plaintiffs  being  in  the  possession  of  the  propertj  in 
the  spring  of  1850,  in  the  absence  of  other  evidence  would 
have  been  presumed  to  be  the  owners  and  entitled  to  all  rights 
appertaining  to  that  character.  But  the  evidence  shows  that  the 
assignees  of  Nash,  the  mortgagee,  had  certain  rights  to  and 
a  claim  upon  the  boat  It  follows  that  the  title  of  the  plain- 
tifis  is  subject  to  the  right  and  claims  of  such  assignees  under 
their  mortgage ;  in  other  words,  that  the  rights  of  the  plaintiffs 
are  no  other  or  greater  than  those  of  the  Gardners  would  have 
been  had  they  continued  to  be  the  owners.  The  plaintiffs, 
nnder  the  evidence,  must  be  held  to  claim  under  the  Gardners, 
and  to  have  acquired  their  title.  This  is  the  presumption  the 
most  &vorable  to  them. 

3.  In  the  &11  of  1849,  defiuilt  had  been  made  in  the  pay- 
ment of  the  amount  secured  to  be  paid  by  the  mortgage  to 
Nash,  and  nothing  has  been  paid  thereon  since  that  time ;  so 
that  in  the  spring  of  1850  the  plaintifis  had  the  naked  posses- 
sion of  the  boat  without  a  right  to  retain  the  possession  a 
single  instant  as  against  the  persons  claiming  under  the  Nash 
mortgage.  They  had  not  the  possession  with  the  right  of 
possession  for  a  definite  period  of  time,  which  has  been  held  to 
be  such  an  interest  in  personal  property  as  is  recognized  by 
law,  and  is  liable  to  levy  and  sale  upon  execution  against  the 
mortgagor  or  those  claiming  under  him.  {Bailey  v.  BurtoUj 
8  Wend.  339.  RandaU  v.  Cook,  17  Id,  53.  Mattism  v. 
BaucuSf  1  Comst.  295.)  The  chancellor,  in  Hartford  v.  Artcher^ 
(4  jEfi//,  271,)  appears  to  be  of  the  opinion  that  the  interest  of  a 
mortgagor  of  personal  property  may  be  lawfully  seized  and 
add  on  a  fi.  £sL  against  him,  subject  to  the  claim  of  the  mort- 
gagee at  any  time  before  the  latter  has  exercised  his  right  of 
reducing  the  property  to  possession ;  but  the  point  was  not  de^ 
cided  by  the  court,  and  the  current  of  authority  is  the  other  way. 
Marsh  V.  Lawrence,  (4  Cotpen,  461,)  is  directly  in  point,  and 
decides  that  an  equity  of  redemption  in  goods  cannot  be  sold 
OB  execution.    All  the  cases  agree  that  after  the  condition 
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is  forfeited,  the  mortgagee  has  an  absolute  interest  in  the  thing 
mortgaged.  It  can  be  levied  upon  and  sold  as  his  property. 
If  it  is  taken  from  the  possession  of  the  mortgagor,  the  'mort- 
gagee can  maintain  trespass  or  replevin  in  the  cepit,  his  title 
drawing  with  it  and  giving  him  the  constructive  possession. 
The  mortgagor  cannot,  even  upon  tender  of  the  amount  due, 
entitle  himself  to  the  possession  of  the  property,  or  maintain 
trover  for  it.  His  only  right  is  an  equity  of  redemption,  to  be 
enforced  in  equity,  and  as  an  equity,  and  not  as  a  legal  right. 
{Brown  v.  Bement,  8  John.  96.  Ackley  v.  Finch,  7  Cotoen, 
290.  Otis  V.  Woody  8  Wend.  498.  Langdon  v.  Buel,  9  Id.  80. 
Furffuson  v.  Lee,  Id.  258.  Patchin  v.  Pierce,  12  Id.  61. 
Fuller  V.  Acker,  1  Hill  478.)  And  all  the  interest  of  Nash,  the 
mortgagee  in  this  case,  vested  in  his  assignees ;  and  this,  whether 
the  assignment  was  before  or  after  forfeiture.  {Langdon  v. 
Buel,  supra.)  So  that  in  1850,  when  the  plaintiffs  sold  to 
Brown  and  Foster,  and  also  when  possession  was  taken  under 
the  Nash  mortgage,  the  assignees  of  Nash  were  the  absolute  own- 
ers of  the  property,  and  entitled  to  the  immediate  possession,  and 
the  plaintiffs  only  had  an  equity  of  redemption  in  the  property. 
4.  The  assignees  of  Nash,  as  owners  of  the  property,  took 
possession  of  it  and  ousted  the  vendees  of  the  plaintiffs,  and  of 
this  the  plaintiffs  had  notice.  It  must  be  conceded  that  this 
terminated  the  possession  of  Brown  and  Foster  under  the 
plaintiffs,  and  of  course  all  right  and  claim  at  law  of  the  plain- 
tiffs under  their  mortgage.  The  exercise  by:  the  assignees  of 
Nash  of  their  right  to  take  possession  of  the  property,  operated 
as  well  upon  the  mortgage  lien  of  the  plaintiffs  as  the  actual  pos- 
session of  Brown  and  Foster,  and  put  an  end  to  the  legal  right 
of  either  to  maintain  an  action  for  an  interference  with  the  prop- 
erty. This  being  so,  the  plaintiffs  cannot  in  this  action  inquire 
into  the  legality  or  regularity  of  the  proceedings  under  the 
Nash  mortgage.  The  only  object  of  a  public  sale  under  the  mort- 
gage is  to  foreclose  the  equity  of  redemption  of  the  mortgagors, 
and  those  claiming  under  them.  {Per  Nelson,  J.  12  Wend.  68^ 
and  cases  cited  by  him.)  The  foreclosure  of  this  equity  is 
not  necessary  to  perfect  the  legal  title  in  the  mortgagee  or  his 
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asaigiiees.  The  defendant  was  in  possession  under  the  assignees 
of  the  mortgage,  and  of  course  had  the  same  right  to  retain 
and  defend  that  possession,  as  such  assignees  would  have  had. 
The  plaintiffs  were  strangers.  Upon  a  bill  filed  to  redeem  by 
the  plaintiffs,  questions  may  and  doubtless  will  arise  upon  the 
proceedings  under  the  Nash  mortgage,  but  they  cannot  be 
settled  here,  where  both  parties  rely  upon  their  legal  rights. 
But  it  is  insisted  that  Brown,  one  of  the  plaintiffs'  vendees, 
having  become  the  purchaser  from  the  holders  of  the  Nash  mort- 
gage, after  they  had  reduced  the  mortgaged  property  to  posses- 
sion, must  be  held  to  have  merely  bought  in  an  outstanding  claim 
upon  the  property,  and  should  be  charged  as  trustee  for  the 
benefit  of  the  plaintiffs.  I  am  not  now  prepared  so  to  hold, 
and  yet  it  may  be  so  held  in  an  action  brought,  presenting  that 
question,  as  in  a  suit  to  redeem.  But  if  this  were  the  case,  I 
do  not  see  how  it  can  aid  the  plaintiffs  in  this  action,  for  in  that 
case  Brown  would  at  law  have  the  same  right  to  retain  the  pos- 
session that  his  vendees,  the  Bennetts,  would  have  had,  and  the 
fact  that  by  reason  of  the  peculiar  relations  existing  between 
the  parties,  the  plaintiffs  would  have  an  additional  equity 
against  him,  cannot  aid  them  here.  The  plaintiffs'  right  is,  £ 
think,  clearly  an  equitable  right,  and  to  be  treated  and  enforced 
as  such,  and  that  they  had  not  at  the  time  of  the  commencement 
of  this  action  any  right  to  the  possession  of  the  boat. 
Judgment  must  be  given  for  the  defendant 

Judgment  being  accordingly  given  for  the  defendant,  the 
plaintiffs  appealed  to  the  general  term. 

Takott  tr  Churchill,  for  the  plaintiffs. 

Robinson  ^  HcUhaway,  for  the  defendant 

By  the  Court,  Gridley,  J.  The  only  question  involved  in 
this  cause  respects  the  title  of  the  defendant  to  the  boat,. under 
the  Nash  mortgage.  For  if  that  mortgage  was  a  valid  instru- 
ment, then  the  title  of  the  plaintiffs,  being  derived  under  a 
sheriff's  sale  of  the  boat|  against  one  of  the  jHsrsons  who  ex»* 
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etited  the  mortgage  to  Nash^  was  snbordinate  and  subject  to 
the  superior  title  or  lien  created  by  it.  The  sale,  under  the 
lexecution  against  Gardner,  being  proved  by  parol,  without  any 
eyidence  of  a  judgment,  could  not  convey  any  title  to  the  pur- 
chaser.   ( Yates  V.  St.  John,  12  Wend.  74.) 

The  whole  question  therefore  depends  on  the  right  of  the 
defendant,  as  derived  under  the  Nash  mortgage.  The  original 
mortgage  was  dated  on  the  28d  day  of  July,  1846,  and  was  exe- 
cuted by  Harry  Gardner  and  Ira  Gardner,  to  Alvah  Nash,  on 
the  boat  in  question  in  this  suit,  and  was  filed  the  same  day, 
in  the  proper  office.  Certificates  were  indorsed  on  the  mort- 
gage, at  the  proper  time,  in  the  four  successive  years  thereafter, 
with  a  statement  of  the  amount  remaining  due  each  year. 
No  objection  was  raised,  to  the  regularity  of  these  proceedings- 
Bennett,  one  of  the  assignees  of  the  mortgage  in  question,  in 
the  month  of  June,  1850,  placed  what  purported  to  be  a  copy 
of  the  mortgage  in  the  hands  of  Mr.  Hathaway,  as  evidence  of 
his  authority  to  take  the  boat.  He.  by  his  agent,  did  take  the 
boat,  and  advertised  it  to  be  sold  on  the  second  of  July.  The 
boat,  however,  was  not  sold  at  that  time  ;  but  the  sale  was  ad- 
journed to  a  subsequent  day ;  before  which,  Mr.  Hathaway 
had  disposed  of  the  boat  at  private  sale  to  Augustus  Brown, 
and  taken  back  a  mortgage  for  the  purchase  money,  and  it  was 
on  a  sale  upon  l^at  mortgage  that  the  defendant  purchased  the 
boat. 

(1.)  The  oopy  of  the  mortgage  delivered  by  Bennett  to 
Hathaway  as  authority  for  seimg  the  boat  was  not  an  accurate 
oopy  of  the  original  mortgage,  and  the  point  is  made  that  a 
seizure  and  sale  under  such  defective  copy  did  not  convey  a  good 
title  to  the  purchaser.  It  is  true  that  the  copy  is  not  precisely 
accurate.  But  the  omsideratwn  is  the  same;  the  subject 
matter  is  the  same,  viz.  the  boat  Wakondah ;  the  condition  is 
the  same ;  and  the  mode  of  foreclosure  prescribed  in  the  in- 
strument is  the  same  in  both  securities.  There  is  only  a 
change  in  the  language  of  the  mortgage  attributable  to  the  use 
•of  a  different  printed  form  for  the  copy  from  that  used  fcr  the 
tS^giaal,  Witht)ttt4aft«tiflg'any  Bubstwitial  provision  of  iho  in- 
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»lni]B6iit  or  any  right  secured  by  it  To  the  objectbnt  groif* 
mg  oat  of  the  defect  in  the  copy  there  are  two  raffident  an- 
swers :  First.  The  authority  for  making  the  seizure,  was  {he 
ori^nal  lUdrtgage  and  not  the  copy.  The  only  use  of  the  ctipj 
which  Mr.  Hathaway  oonld  make  would  be  to  satisfy  those  who 
had  the  posseseion  of  the  boat,  of  his  snperior  right  to  it  The 
eopy  of  themortgage  did  not  ckxthe  its  possessor  widi  any  olS* 
cial  authority  to  take  the  boat ;  nw  could  it  in  any  sense  be 
regarded  as  proeesSj  conferring  a  right  on  the  possessor  to  seize 
the  boat.  And  therefore,  whether  the  copy  which  Hathaway 
held  was  a  true  copy  or  not,  was  immaterial,  unlefiys  possession 
of  the  boat  was  fraudulently  obtained  by  the  presentation  of  the 
instrument  as  a  true  copy,  and  the  boat  was  yielded  on  that 
precise  ground.  But  it  was  not  so  yielded.  For  aught  that  ap- 
pears, Mr.  Rockwood  took  possession  of  it  where  it  lay,  vacant 
and  unoccupied.  A  second  answer  is  that  the  object  of  the  act 
authorizing  a  copy  to  be  made  and  providing  that  it  should  be 
eridence  of  certain  &et8,  does  not  require  an  exact  copy.  If  the 
eopy  is  substantisUy  eorrect,  the  object  of  the  act  is  attained. 

(2.)  The  next  question  is,  whether  there  was  any  irregularity 
in  the  sale  to  Brown,  by  Hathaway,  after  the  adjournment  of 
the  sale  by  Rockwood ;  of  which  the  plaintiff  can  complain.  In 
the  fiiU  of  1848  one  of  the  mortgagors  removed  the  boat  to  Troy, 
so  that  the  mortgagee  had  no  opportunity  to  seize  it  as  forfeited. 
The  first  default  occurred  the  same  fall,  and  from  that  time  the 
title  at  law  became  absolute  in  the  mortgagee  and  his  assigns. 
(Broum  v.  Bement,  8  John.  96.  Otis  v.  Ward,  3  Wend.  498. 
Langikn  v.  Buel,  9  Id.  80.  PatMn  v.  Pierce,  12  Id.  6L) 
And  in  a  subsequent  case  it  was  expressly  held  that  the  provis- 
ion in  the  mortgage  for  selling  the  property  at  auction  and 
restoring  the  surplus  mozieys  to  the  mortgagor,  made  no  differ- 
ence in  this  respect  And  it  was  detenuined  in  Fuller  v.  Asker, 
il  HiUj  478,)  that  the  filing  of  the  statement  by  way  of  renewal, 
required  by  the  act  of  1883,  is  not  an  extension  of  credit,  and 
does  not  prevent  the  mortgagee  from  insisting  on  the  forfeiture. 
it  loUowi  tbat  Hs^thaway  had  a  right  at  law  tp  sell  the  boat,  aA 
private  sale,  just.iflihA  might  sell  any  oihflr  property,  ta  which 
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he  had  an  absolute  and  unqualified  title ;  especially  as  against  the 
plaintiffs,  who  are  mere  strangers,  on  the  evidence  in  this  case. 
In  equity,  if  the  mortgagors,  the  Gardners,  or  those  who 
could  show  that  they  stood  in  their  place,  by  purchase  of  the 
property,  had  sought  to  redeem,  they  might  have  done  so.  But 
no  such  right  has  been  exercised,  and  no  person,  from  whom  the 
plaintiffs  derive  their  claim,  has  shown  any  legal  transmission 
of  the  title  of  the  Grardners  to  him. 

New  trial  denied. 

[Oneida  General  Term,  Janoary  6, 1862.     Oridley,  W,  F.  Allen,  HMard 
and  PraU,  Jnatices.] 
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Baker  and  others,  adm'rs,  vs.  Bailet. 

In  an  action  by  administrators  to  recover  for  an  injury  inflicted  upon  their  in- 
testate, which  resulted  in  his  death,  the  complaint  alleged  that  on  the  18th 
of  December,  1849,  at  M.,  the  defendant  made  an  assault  on  B.,  the  intes- 
tate, and  with  great  force  and  riolence  seized  him,  dtc.  &c.  by  means  of 
which  he  became  sick,  and  died  on  the  25th  of  December,  1849,  by  reason 
of  the  injuries  inflicted.  The  answer  denied  that  on  the  IStk  day  of  Decern^ 
ber,  1849,  at  M.,  ^  a<  any  other  place,  he  made  an  assault,  &c. ;  or,  that  on 
the  2bth  of  riecember,  1849,  B.  died  of  the  iiOuries  so  inflicted.  Hdd  that  this 
was  a  clear  case  of  a  negative  pregnant;  the  legal  construction  of  the 
answer  being  a  denial  that  the  act  was  done,  or  that  the  death  occurred  on 
the  day  charged,  but  an  admission,  by  implication,  that  the  act  was  done  by 
the  defendant,  and  that  B.  died  thereof,  on  some  other  day,  than  those  charged 
in  the  complaint. 

Bdd  also,  that  under  these  pleadings  no  evidence  could  be  admitted,  for  the 
purpose  of  showing  that  the  injury  was  inflicted  by  some  person  other  than 
the  defendant 

It  was  the  intention  of  the  legislature, by  the  act  of  1847,  entitled  "An  act 
requiring  compensation  for  causing  death  by  wrongful  act,  neglect  or  de- 
fault," and  the  act  of  1849,  amending  the  same,  to  extend  the  principle  of 
liability  to  cases  where  death  is  the  consequence  of  a  wrongfU  act ;  whether 
such  act  is  committed  by  an  individual  or  a  corporation. 

Individuals,  as  well  as  corporations,  are  liable  for  wrongful  acts,  neglects  and 
defaults  that  result  in  death. 

And  where  death  ensues  fVom  the  wrongful  act  of  another,  it  is  no  defense  that 
It  vrup^  caused  by  an  intentioi»I  act  of  the  defendant 
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This  was  an  appeal  by  the  defendant  from  a  judgment  ren- 
dered against  him  at  a  special  term,  upon  the  verdict  of  a  jury. 
The  action  was  brought  by  the  plaintijBTs,  as  administrators  of 
Ashbel  S.  Baker,  deceased,  to  recover  damages  of  the  defend- 
ant for  causing  the  death  of  their  intestate  by  a  wrongful  as- 
sault upon  him.  The  verdict  was  for  $500.  The  substance  of 
the  pleadings,  and  of  the  material  facts,  is  set  forth  in  the  opin- 
ion of  the  court. 

4jr.  N.  Kennedy,  for  the  appellants. 

P.  Outyfoier,  for  the  respondents. 

By  the  Cottrty  Oridlet,  J.  The  first  exception  on  which 
the  defendant  relies  arises  out  of  the  exclusion  of  certain  testi- 
mony offered  by  the  defendant,  on  the  trial.  After  the  plaintiff 
had  given  evidence  tending  to  show  that  the  defendant  commit- 
ted the  injury  which  resulted  in  the  death  of  the  deceased,  the 
counsel  of  the  defendant  offered  to  prove  that  some  other  per- 
son than  Bailey  committed  the  injury  in  question.  This  evi- 
dence was  excluded  by  the  court,  as  inadmissible  under  the 
answer. 

A  brief  reference  to  the  pleadings  may  aid  us  in  determining 
whether  this  ruling  was  right.  The  complaint  averred  that  on 
or  about  the  ISth  day  of  December,  1849,  at  the  town  of  Mar- 
cellus  in  the  county  of  Onondaga,  the  defendant  wrongfully 
made  an  assault  on  th6  said  Ashbel  S.  Baker,  and  with  great 
force  and  violence  seized  him,  &c.  6ce.  by  means  of  which  he 
became  sick,  and  died  on  the  25th  day  of  December,  1849,  by 
reason  of  the  injuries  inflicted  on  him  by  the  defendant.  The 
defendant  in  his  answer  denied  ''  that  on  or  about  the  ISth  day 
of  December,  1849,  at  the  town  of  Marcellus,  or  at  any  other 
place,  he  wrongfully  made  an  assault,"  <)bc.  &c.  "or,  that  on  or 
about  the  2&th  day  of  December,  1849,  the  said  Ashbel  died  of 
the  injuries  so  inflicted  upon  him  by  the  defendant."  Now  this 
is  a  clear  case  of  a  negative  pregnant.  Time  and  place  are  im- 
material ;  \GoulcPs  PI  p.  818,  s.25\  p,  821,  9.  82 ;)  and  the 
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plaintiff  could  ha^e  proved  the^commissioii  of  the  ii^urj  on  any 
other  day  than  that  stated  in  the  complaint.  The  defendant 
haa  denied  that  he  made  the  assault,  and  that  the  deceased  died 
of  ihe  injury  committed,  on  the  particular  days  stated  in  the 
complaint;  leaving  the  answer  pregnant  with  the  affirmative 
admission  that  he  made  the  assiult,  and  that  the  deceased  died 
thereof  on  other  days  than  those  mentioned  in  the  complaint. 
Such  is  the  legal  construction  of  the  pleading.  {Comyfis  Dig. 
tit.  Pleader,  R.  5  Dyer,  95,  pi  86.  2  Saund.  319.  Bac. 
Ahr.  tit.  Pleas,  No.  6.)  The  pleader  says  that  he  did  not  make 
an  assault  on  the  deceased,  on  the  day  mentioned  in  the  com- 
plaint, and  the  legal  construction  of  this  pleadii^  is,  that  he 
did,  on  some  other  day.  {See  OouUPs  PI.  820,  s.  30.)  As  a 
general  rule  no  issue  can  be  joined  on  a  negative  pregnant,  be- 
cause the  c^rmative  implication,  to  which  it  is  open,  destroys 
ihe  effect  of  the  denial  or  traverse.  Thus  if  the  defendant  plead 
in  bar  a  release,  made  since  tlie  date  of  the  torit,  and  the  plain- 
tiff replies  non  est  factum  since  the  date  of  the  writ,  the  repli- 
cation is  a  negative  pregnant.  For  it  admits,  by  implication, 
a  release  made  before  the  writ,  and  which  is  as  effectual  a  bar 
to  the  action  as  one  mcuie  afterwards.  There  were  two  ways 
in  which  the  defendant  might  have  pleaded,  if  he  had  desired  to 
put  in  issue  the  fact  of  his  doing  the  act.  He  might  have  neg- 
atived any  other  assault,  on  a  different  day,  as  he  did  the  place, 
by  saying  he  did  not  assault  the  deceased  on  that  day  or  any 
other  /  or  he  might  have  denied  the  assault  in  modo  et  forma, 
which  does  not  put  time  in  issue.  {Goulds  PL  818,  s.  25.) 
]ifo\r  an  issue  involving  a  negative  pregnant  is  aided  after  ver- 
dict But  by  the  common  law,  the  plaintiff  having  recovered 
here  the  verdict  would  be  final ;  but  if  the  defendant  had  recov- 
ered there  would  have  been  a  new  trial,  on  the  ground  that  the 
merits  had  not  been  tried.  {See  GouUPs  PI.  322,  s.  34.)  But 
the  question  presented  here  is  whether  the  proof  offered  was 
cdmissiJUe  under  the  pleadings,  within  the  principles  of  the 
code  of  procedure.  By  section  149  of  that  instrument  it  is  pro- 
vided that  "  in  respect  to  each  allegation  of  the  complaint  con- 
troverted by  the  defendant  the  answer  shall  contain  a  general  on 
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specific  denial  thereof;  or  a  denial  thereof  according  to  his  in- 
formation and  belief;  or  any  knowledge  thereof,  sufficient  to 
form  a  belief"  And  by  section  168  it  is  enacted  "  that  every 
material  allegation  of  the  complaint,  not  specifically  controvert- 
ed by  the  answer,  &c.  shall  for  the  purposes  of  the  action  be 
taken  as  true."  Now  it  has  been  shown  that  th^  legal  construc- 
tion of  the  answer  is,  a  denial  thai  the  act  was  done  or  that  the 
death  occurred,  on  the  day  charged;  but  an  admission^  by  im- 
'plication,  that  the  act  was  done  on  some  other  day ;  and  that  the 
death  occurred  on  some  other  day  than  that  charged  in  the  com- 
plaint. And  the  rule  as  to  admitting  evidence  must  be  such  as 
woul  1  have  been  applied  if  the  pleading  had  admitted  in  terms  that 
the  defendant  seized  the  deceased  and  inflicted  injuries  on  him  of 
which  he  died ;  but  that  this  was  all  done  on  another  day  than 
that  charged  in  the  complaint.  It  is  very  plain  that  under  these 
pleadings  no  evidence  can  be  admitted  that  the  act  was  done  by 
another,  when  it  is  admitted  on  the  record  that  he  did  it  himself. 

Again ;  independently  of  this  objection,  a  strong  argument 
may  be  offered  in  favor  of  the  decision  at  the  circuit,  founded  on 
the  distinctive  principles  of  the  code.  By  the  system  introduced 
by  the  code  of  procedure  all  general  issues  were  abolished ;  and 
the  pleader  was  required  to  set  forth  the  very  facts  on  which  he 
placed  his  defense.  Formerly,  in  an  action  of  debt,  under  the 
plea  of  non  est  factum,  the  defendant  might  prove  control,  lu- 
nacy, the  illegality  of  the  consideration,  deed  obtained  by  fraud, 
erasure,  and  many  other  defenses  which  would  show  that  the 
deed  was  not,  (at  the  time  of  the  pleading,)  in  law,  the  deed  of 
the  defendant.  Now,  I  apprehend  that  the  pleader  must  set  out 
the  iacts  which  show  that  the  deed  is  not  the  deed  of  the  defend- 
ant. The  parties  must  now  set  out  the  facts  that  constitute  the 
cause  of  action  or  the  ground  of  defense,  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to  enable  a  man  of  com- 
mon understanding  to  know  what  is  intended.  {Code,  §§  142, 
149.)  In  obedience  to  this  requirement  the  pleader  must  set 
f^rth  the  fiusts  that  constitute  his  defense,  in  each  of  the  above 
cases.  He  must  show  the /ocf  that  the  defendant  was  a  married 
woman,  or  lunatic ;  that  the  deed  Was  tainted  with  usury,  or  that 
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it  was  obtained  by  fraudul^t  repreaentations  as  to  ita  oouleiilSii 
The  reason  of  this  change  is  found  in  the  notes  of  the  revisers. 
(See  Report  of  1848,  p.  141.)  They  s^y,  "  We  propose  that  the 
plaintiff  shall  state  his  case  according  to  the  fiicts,  and  ask  for 
such  relief  as  he  supposes  himself  entitled  to ;  and  that  the  de- 
fendant shall  in  his  answer  paini  out  his  defense  distinctly. 
This  form  of  allegation  and  counter  allegation  will  make  the 
parties  disclose  the  cause  of  action  and  defense,  so  that  they  may 
each  come  to  the  trial  prepared  with  the  necessary  proofs."  Now 
on  the  plea  otnon  est  factum^  in  the  cases  I  have  supposed,  it 
is  quite  clear  that  the  pleader  would  not  give  his  adversary  the 
most  remote  intimation  of  the  fiiots  on  which  he  intended  to  ask 
the  court  to  say  that  the  deed  was  no  deed.  So  in  the  case  un- 
der consideration,  if  the  judge  had  allowed  the  evidence  offered, 
the  defendant  might  have  proved,  under  that  admission,  that  the 
injury  in  question  (the  rupture  of  the  bladder)  was  produced  the 
day  before,  by  an  operation  performed  by  a  physician ;  or,  he 
might  have  proved  that  the  interstisception,  mentioned  by  the 
medical  witness,  was  the  cause  of  the  death  of  the  deceased,  and 
that  thisU  symptom  was  produced  by  the  administration  of  a 
drastic  purgative  several  days  previous,  by  another  person.  To 
tibis  line  of  defense  there  was  not  in  the  answer  the  most  remote 
allusion.  The  whole  of  the  firsts  of  the  defense  would  have  been 
as  complete  a  surprise  on  the  plaintiff,  so  &<r  as  the  pleadings 
were  concerned,  as  if  no  answer  had  been  interposed ;  and  the 
object  of  the  code,  as  stated  in  the  report  of  the  commissioners, 
would  have  been  totally  defeated.  So  much  for  the  questions 
of  law  arising  on  this  bill  of  exceptions.  It  is  not  necessary  to 
place  our  decision  on  this  last  proposition. 

I  have  now  one  word  to  say  of  the  maniier  in  which  this  ques- 
tion is  presented.  The  parties  settled  this  bill  of  exceptions 
themselves,  and  affixed  the  signature  and  seal  of  the  judge  to  it, 
without  his  ever  seeing  it.  There  is  much  of  the  testimony 
omitted.  Had  it  all  been  given  it  would  have  appeared  that 
notwithstanding  the  ruling  of  the  court  the  defendant  had 
the  benefit  of  an  attempt  to  show  that  the  injury  wa«  inflicted 
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to  show  that  the  injury  might  have  been  inflicted  on  the  de- 
0€ued  in  his  business  of  shoeing  horses.  In  addition  to  this,  a 
long  examination  of  several  witnesses  was  had  to  prove  that  the 
death  was  probably  produced  by  the  intersuseeptian  of  the  in- 
testines ;  and  that  that  was  referable  to  some  other  cause  than 
the  injury  committed  by  the  defendant.  I  know  that  the  case 
must  be  decided  upon  the  bill  of  exceptions  as  it  is.  But  as  im- 
portant matters  have  been  omitted,  I  desire  to  express  my  dis- 
approbation of  the  practice  of  settling  bills  of  exceptions,  and 
affixing  the  signature  and  seal  of  tho  judge  without  his  knowl- 
edgaor  consent. 

II.  This  act  is  brought  under  the  act  of  1847,  entitled  «  Au 
act  requiring  compensation  for  causing  death  by  wrongful  act, 
neglect  or  default."  The  first  section  of  the  act  {Laws  of  1847, 
p,  675,  ch.  450)  declares  that  whenever  the  death  of  a  person 
shall  be  caused  by  a  wrmigful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  an  action ;  then,  and  in  every 
such  case,  the  person  who,  or  the  corporation  which,  would  hav^ 
been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages.  It  is  objected  that  the  act  is  only  intended  to  em- 
brace corporations ;  and  does  not  reach  the  case  of  individuals, 
who  are  guilty  of  the  wrongful  act.  And  it  is  supposed  that 
this  construction  is  favored  by  the  act  of  1849  amending  the 
act  of  1847.  The  latter  act  amends  the  original  act  by  limiting 
the  recovery  to  $5000,  and  the  commencement  of  the  suit  to  two 
years ;  and  provides  that  every  agent,  engineer,  conductor  or 
other  person  in  the  employ  of  such  company,  or  persons,  through 
whose  wrongful  act,  neglect  or  de&ult  the  death  of  a  person  shall 
have  been  caused,  shall  be  liable  to  indictment,  for  the  act.  We 
can  see  no  reason  to  limit  the  interpretation  of  the  act  to  cases 
arising  from  the  default  of  corporations.  It  is  probable  that  the 
legislature  had  in  their  mind  mainly  the  deaths  caused  by  the 
carelessness  of  the  agents  of  railroad  and  steamboat  corpora- 
tions ;  but  there  is  nothing  to  show  that  it  was  the  design  of  the 
lepslature  to  limit  the  action  to  these  associations.  On  the  con- 
trary, the  act  expressly  reaches  individtialSf  as  well  as  corpo* 
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rations.  We  think  it  to  be  the  fair  construction  and  the  scope 
of  the  act  to  extend  the  principle  of  liability  to  cases  where  death 
is  the  consequence  of  the  wrongful  aet  of  the  defendant,  whether 
an  individual  or  a  corporation.  Formerly  such  actions  died  with 
the  person.  The  law  intended  to  give  the  right  to  damages  to 
the  representatives  of  the  deceased,  when  the  &cts  were  such 
that  the  deceased,  (had  the  injury  not  resulted  in  his  death,) 
zoight  have  maintained  an  action  himself.  There  is  no  more 
reason  why  the  unincorporated  proprietors  of  a  line  of  coaches, 
or  a  common  carrier,  or  any  individual,  who  causes  the  death  of 
another,  should  not  respond  to  the  representatives  of  the  de- 
ceased, as  well  as  a  railroad  corporation.  And  we  are  of  opinion 
that  the  legislature  have  made  all — ^both  corporations  and 
individuals — liable  for  wrongful  acts,  neglects  and  defaults  that 
result  in  death.  * 

ILL  The  only  other  ground  on  which  a  new  trial  is  sought  is, 
that  the  death  of  Baker  was  not  produced  by  an  intentional  act 
of  the  defendant.  That  principle  was  settled  in  Bulleck  v.  BaJh 
cocky  (8  Wend.  891.)  In  that  case  a  school  boy  discharged  an 
arrow,  which  accidentally  hit  the  plaintiff  and  put  out  his  eye. 
It  was  held  that  the  action  lay,  though  it  was  an  accident.  Such 
accidents  are  not  unavoidable,  and  imply  some  want  of  care. 

New  trial  denied. 

[Onbida  General  Term,  January  6,  1852.  Gridky,  PraU,  W,  F,  AJkn 
and  Hubbard,  Justices.] 
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Where  a  complaint  alleged  that  on,  &c.  in  cansideratwn  that  one  L.  (the  plain- 
tiff's assignor)  had  theretofore  agreed  to  purchase  a  quantity  of  ftimitnre  on 
which  the  defendant  represented  that  ho  held  a  policy  of  insurance,  and  in 
Airthor  anwderatian  that  L.  tAen  ami  there  agreed  to  pay,  when  requested, 
the  premium  on  the  policy,  he,  the  defendant,  then  and  there  promised  L. 
that  before  completing  the  purchase  of  the  goods  and  Aimiture,  he  would 
procure  the  assent  of  the  insurer,  and  would  assign  the  policy  to  L.  HeU^ 
on  demufcr,  that  this  amounted  to  a  statement  of  mutual  promises,  as  the 
consideration  of  the  defendant's  promise — the  promises  being  laid  as  concur- 
rent acts ;  and  that  this  constituted  a  good  consideration. 

Bdd  also,  that  the  promise  laid  was  valid  and  binding  in  other  respects,  and 
that  the  additional  executed  promise — viz.  that  L.  had  previously  agreed  to 
purchase  the  furniture — stated,  as  a  part  of  the  consideration,  did  not  vitiate 
the  consideration  arising  upon  the  mutual  promises. 

Bdd  farther,  that  it  sufficiently  appeared  fVom  the  complaint,  that  the  policy 
was  then  held  by  the  defendant ;  that  it  was  made  out  to  him ;  and  that  the 
promise  was  that  the  defendant  would  assign  it  to  L.  after  L.  should  by  an 
actual  transfer  of  the  property,  have  an  insurable  interest  therein,  and  would 
procure  the  assent  of  the  insurers  to  such  assignment. 

A  pleading  which,  in  setting  forth  an  agreement  respecting  a  policy  of  ihsur- 
nco,  states  the  names  of  the  insurers  and  the  insured,  that  It  is  an  insurance 
on  the  Airniture  in  D.'s  tavern  In  N.  and  that  it  was  given  for  SIOOO,  de- 
scribes the  same  with  sufficient  accuracy ;  especially  if  the  policy  is  not  in 
the  plaintiff's  possession,  but  in  the  bands  of  the  defendant 

This  was  an  appeal  by  the  defendant  from  a  decision  made  at 
a  special  tenn,  upon  demurrer  to  the  complaint.  The  justice,  at 
the  special  term,  allowed  the  demurrer  as  to  the  first  two  counts 
of  the  complaint  and  overruled  it  as  to  the  last  two.  The  fol- 
.  lowing  opinion  was  given,  on  deciding  the  cause  at  the  special 
term. 

W.  F.  Allen,  J.  The  question  presented  in  this  action  was 
upon  demurrer  to  the  complaint,  which  consists  of  four  counts,  or 
purports  to  set  forth  four  distinct  causes  of  action.  The  first  two 
and  the  last  two  are  substantially  alike ;  the  first  two  being  sub- 
stantially a  complaint  for  an  omission  to  procure  certain  property 
.  of  the  plaintiff  to  be  insured,  in  pursuance  of  an  i^greement  to  that 
effect,  and  the  last  upon  an  agreement  to  assign  to  the  plaintiff  a 
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policy  of  insurance  held  by  the  defendant  upon  property  which  he 
had  agreed  to  sell  and  deliver  to  the  plaintiff;  and  the  principal 
if  not  the  only  question  upon  either  branch  of  the  complaint,  is, 
ai9  to  the  sufficiency  of  the  consideration  alleged  for  the  defend- 
anf  s  undertaking.  The  consideration  alleged  in  each  class  of 
counts,  is  substantially  the  same,  and  is  two-fold.  The  first  con- 
sideration alleged,  is,  that  one  David  E.  Lawrence,  (the  plain- 
tiff's assignor,)  had  theretofore  agreed  to  purchase  of  the  defendant 
the  household  furniture  and  goods  which  were  to  be  insured.  So 
far  as  this  purchase  enters  into  and  forms  a  part  of  the  transac- 
tion, it  was  a  past  consideration,  complete  and  consummated,  not 
made  at  the  request  of  the  defendant,  and  with  which  the  agree- 
ment to  effect  the  insurance  had  no  connection.  It  cannot  sup- 
port the  subsequent  independent  promise  to  procure  an  insurance 
upon  the  property  sold.  To  this  point  the  authorities  are  full 
and  explicit. 

The  second  and  further  consideration  is  the  promise  of  Law- 
rence that  he  would  pay  upon  request  the  premium  price  of  in- 
suring the  said  goods.    This  promise  was  made  at  the  time  of 
the  promise  to  procure  the  insurance  as  alleged  in  the  first  and 
second  counts,  and  to  assign  the  policy  alleged  in  the  third  and 
fourth  counts ;  and  the  promises  on  either  side  are  alleged  as 
mutual  promises,  and  it  is  claimed  that  as  such  they  support  each 
other.    The  principle  is  well  settled  that  mutual  promises,  when 
obligatory,  may  support  each  other  as  executed  considerations. 
But  the  promise  of  the  plaintiff's  assignor  as  alleged  in  the  first 
counts,  was  not  a  promise  for  the  benefit  of  the  defendant,  or  from 
which  he  could  draw  any  advantage.    It  was  simply  an-tmdcr- 
taking  to  repay  money  which  the  defendant  sought  to  advance  for 
him  upon  his  request,  without  profit  or  consideration  to  him,  and 
Is  precisely  the  promise  which  the  law  would  imply  from  a  mu- 
tual i*equest ;  and  the  undertaking  of  the  defendant  was  volun- 
tary and  gratuitous.     The  leading  case  of  Thome  v.  JD^cw, 
(4  John,  84,)  and   the  principles  upon  which  it  was  decided,  aire 
decisive  of  the  question  upon  the  demurrer  to  the  first  and  second 
counts  of  this  complaint.    There,  one  partner  promised  his  eo- 
paitner  to  prbcttre  Uie  joint  property  to  be  inmtfed,  txid'-van^ked 
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to  do  80,  and  the  property  was  lost ;  and  the  court  held  that  it 
was  a  Qttde  pact  upon  which  no  action  lay.  In  that  case  the  law 
would  imply  what  occured  in  this  case,  a  promise  to  repay  the 
premium,  and  as  in  that  case  the  defendant  was  entitled  to  no 
compensation  or  brokerage  for  procuring  the  insurance,  the  court 
held  there  was  no  consideration.  The  rule,  with  its  reasons  ajxd 
the  decisions  upon  which  it  was  based,  is  elaborately  discuss/ed, 
as  well  by  the  counsel  as  by  the  Chief  Justice,  Kent,  in  an  elab^ 
orate  opinion.  In  that  case,  had  the  defendant  effected  an  in- 
surance upon  the  property,  the  plaintiff  would  haye  been  legally 
bound  to  pay  his  proportion  of  the  premium.  The  same  and  no 
greater  liability  on  the  part  of  the  plaintiff,  or  his  assignor,  exists, 
or  would  have  existed  in  this  case ;  and  thei^  is  the  same  want 
of  consideration  here  as  there  was  in  the  case  referred  to.  {And 
4fee  Kelsim  v.  Crueller^  1  Esp,  Rep.  75.) 

The  first  and  second  counts  do  not,  therefore^  set  forth  a  good 
cause  of  action.  But  it  is  somewhat  different  in  respect  to  the 
3d  and  4tb  counts.  In  them  it  is  alleged,  in  substance,  that  the 
defendant,  having  a  policy  of  insurance  upon  the  goods  which  he 
had  agreed  to  s^U  and  deliver  to  the  plaintiff's  assignor,  it  was 
mutually  agreed  between  the  parties,  that  the  plaintiff's  i^ssignor 
should,  upon  request,  pay  to  the  defendant  the  premium  or  price 
of  the  insurance ;  and  that  the  defendant  should  procure  the 
assent  of  the  company  to  the  assignment  or  transfer  of  the  policy 
to  the  plaintiff's  assignor.  This  was  but  an  agreement  for  the 
sale  of  an  eating  policy  then  ovf  ned  by  the  defendant,  upon  and 
for  which  he  had  paid  the  premium ;  which,  after  the  sale  of  the 
goods,  would  be  of  no  value  to  him,  but  upon  a  transfer  to  Iaw- 
renpe  with  the  assent  of  the  company,'  would  be  valuable  to  him. 
It  wiM^  a  mutual  agreement  for  the  transfer  of  a  policy  of  insur- 
ance vppn  one  side,  and  to  pay  the  value  upon  the  other ;  it  is 
like  an  agreement  for  the  sale  of  property,  and  the  promise  to 
pay  is  a  sufficient  consideration  to  support  a  promise  to  deliver 
the  property. 

Several  objections  were  taken  to  this  part  of  the  complaint, 
which  will  be  briefly  noticed.  The  first  is  unfounded  in  fact,  viz : 
1st.  That  the  agreem^  i#  4U}t|f  4  to  have  be^  ig^  the  altjigma- 
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tivc  to  assign  the  policy  or  do  whatever  else  should  be  needfiil. 
The  agreement  is,  that  he  was  to  assign,  and  do  whatever  else 
was  necessary  to  make  it  effectual.  This  is  a  proper  agreement, 
and  when  the  question  upon  the  perfonnance  arises,  the  acts  ne- 
cessary to  be  done  will  be  a  subject  of  inquiry,  but  not  now. 
Second.  The  policy  is  sufiBciently  described.  1st.  The  particu- 
lar description  of  the  policy  is  not  material,  and  even  if  the 
plaintiff  had  it  in  possession,  a  copy  would  unnecessarily  and  im- 
properly have  encumbered  the  pleadings,  to  set  it  forth  and  de- 
scribe it  particularly.  2d.  The  policy  being  in  the  possession 
of  the  defendant,  its  particular  description  was  better  known  to 
him  than  to  the  plaintiff.  8d.  That  the  defendant  had  a  policy 
was  known  to  the  plaintiff  by  the  representations  of  the  defend- 
ant, and  that  representation  is  stated  and  the  agreement  founded 
thereon,  and  this  is  sufficient :  it  would  be  sufficient  in  proof,  and 
it  must  be  sufficient  in  pleading.  The  fourth  count  differs  slightly 
from  the  third,  but  in  a  manner  not  to  vary  the  result ;  a  good 
and  valid  promise  is  set  forth,  and  that  is  sufficient  for  the  pur- 
pose of  this  demurrer. 

It  will  not  be  intended  that  the  policy  was  to  be  assigned  to 
take  effect  in  the  plaintiff's  assignor  before,  by  an  actual  transfer 
of  the  property,  he  should  have  an  insurable  interest  in  the  prop- 
erty. The  points  made  therefore,  upon  this  paft  of  the  case, 
need  not  be  further  noticed.  Giving  the  complaint  the  benefit 
of  every  reasonable  intendment,  (Code,  §  159,)  the  agreement  as 
alleged  must  be  held  to  be  that  the  vesting  of  a  title  to  the  prop- 
erty, and  the  actual  vesting  of  interest  on  the  policy  in  the  plain- 
tiff's assignor,  were  to  be  simultaneous.  Judgment  must  be 
given  for  the  defendant  upon  the  demurrer  to  the  two  first  counts 
of  the  complaint,  and  for  the  plaintiff  upon  the  two  last,  with  lib- 
erty to  the  plaintiff  to  amend,  and  to  the  defendant  to  answer  on 
payment  of  costs. 

The  appeal  was  argued  by 

Jno,  RugeVy  for  the  appellant 
'    /•  W.  FlandreaUf  for  the  respoodekt 
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Bjfihe  Omrty  i&cunLEY,  J.  Tlici*«jppe«l  in  tlufl  cause  only 
draws  in  qiidBtioni  the  decision  of  tlie  court  at  the  special  tteziDy 
in  overruling  the  demum^r  to  the  thif  d  and  fourth  caoses  of  acr 
tion  set  up  in  the  coo^plaint.,  I-prpposetoadd  but  few  remaxks 
to  the  well  considered  opinion  of  Justice  Allen,  doliYer^  at  the 
special  term. 

It  is  proper  to  obserre  that  the  depwuver  ws3  interposed  iu^ 
der  the  sixth  ^roiuid  stated  in  the  sabdivisien  ^f  sectifwt  iM  oS 
4he  code ;  and  was  by  its  ycj^  terms  confined  to  the  speoificsr 
•turns  set  forth  in  the  pleading.  The  defendantdeopusr^  to  th^ 
third  alleged  cause  of  action,  in  th?  conplaiot,  on  tbe;gro«nd 
"  that  the  facts  therein  stated,  «re  not  sufficient  to  <Mn^^ute> 
cause  of  action,  in  this ;  FHt'sty  that  there  is  no  sufficient  coneid- 
•eration  therein  stated  to  suf^rt  the  promises  therein  setibrth, 
ice.  Seeondj  that  the  pronuses  therein  alleged  ere  otherwie^ 
Toi4,"  4&C.  d&a  !Now,  whether  a  general  demuixer,  on  the  ignound 
that  the  count  did  not  state  &cts  sufficient  to  constitute  a 
cause  of  action,  would  have  been.good  without  aioiy  fturther  ^^ci- 
ficaticA,  or  not,  becomes  immaterial  .^  fpr  the  defendant,  by  the 
express  terms  of  die  demurrer,  limits  his  otgectioas  to  the  in- 
sufficiency of  the  facts,  in  the  several  req[>ects  i^diQated  by  the 
specifications*  The  demurer  is  so  finuned  as  to  exclude  all  other 
groundsof  objection  than  those  wUoh  sxe;particolarly  set  &rtb. 

*(1.)  The  first  objection  is,  that  there  is  no  sufficient  copsider- 
ation  set  up  in  the  count ;  and  this  (Miii^e^cicamrr^  is  ^oomiuw 
to  the  third  and  fourth  counts.  The  con^laint  alleges  that  on 
the  80th  €i  March,  1849,  in  amsiderutiauj  U^  one  Lsiwrence 
had  theretofore  agreed  to  .purchase  a  quantity  pf  furniture  on 
which  the  defendant  represented  that  he  held  ^  policy  x^f  insur- 
ance; and  in  further  amstderaiion  that  Lawrence  4heji  m^ 
there  agreed  to  pay,  when  requested,  rthe  j>remium  on.  the  jpolic^ 
he^  the  defendant  then  and  diere  'promised  the  i^aid  Lawrence, 
that,  befi)re  completiQg  the  purchase  cf  th^  {goods,  a^d  ftirniturcv 
heiYOuUi  procure  the  itseentof  the  ipsnr^,  amd  w<Hild  ass^g^ 
the  policy,  d&c.  iNow  this  is  a  r^?^  plain  'StsitcnpaeKt  of  m«toal 
juromifles,  as  the  considori^on  of  tl^ede&ndant'iy  jsros^is^  Xhe 
fjnyyigfi  «re  laid  a#4|^««rr^act4iand  »#  xmm'^SV^^^ 
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why  this  does  not  constitute  a  good  consideration.  (1  Ch.  PI.  29T, 
2d  Am.  ed.  from  2d  London  ed.)  The  additional  executed 
promise  which  is  stated  as  a  part  of  the  consideration,  and  al- 
leged to  have  been  previously  made,  does  not  vitiate  the  con- 
sideration arising  upon  mutual  promises.  Mr.  Ghitty  says  "  fhat 
where  one  of  several  considerations  is  frivolous  and  void,  it  is 
sufficient  to  notice  only  the  valid  consideration,  tkotiffh  if  stated 
a  mil  not  vitiate  the  declaration^^  It  was  said,  on  the  argu- 
ment that  the  count  did  not  allege,  with  sufficient  certainty,  that 
the  policy  of  insurance  was  obtained  by  the  defendant,  and  was 
'  held  by  him  at  the  time  of  the  promise ;  and  that  it  was  uncer- 
tain whether  the  premium  was  to  be  paid  to  the  defendant,  or 
to  the  insui^nce  company.  We  think,  howev^,  that  it  suffi- 
ciently appears  that  the  policy  was  then  held  by  the  defendant ; 
that  it  was  made  out  to  him ;  and  that  the  promise  was  that 
the  defendant  would  assign  it  to  Lawrence  and  would  procure 
the  assent  of  the  company  to  such  assignment.  These  allega- 
tions are  utterly  inconsistent  with  the  hypothesis  that  the  de- 
fendant was  to  procure  a  new  policy  to  be  made  out  to  Lawrence 
or  to  himself;  and  then  that  he  should  assign  it  to  Lawrence. 
There  is  no  longer  any  special  demurrer  for  uncertainty,  but 
the  allegations  of  a  pleading  are  to  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties.  (Code,  §  169.) 
(2.)  The  second  specification  in  the  demurrer  is  that  the 
promises  are  otherwise  void.  The  ground  of  this  criticism  is, 
that  the  true  construction  of  the  pleading  is,  that  the  defend- 
ant was  to  go  to  the  company  and  take  out  a  new  policy  in  the 
name  of  the  contracting  party  Lawrence ;  and  that  even  if  the 
defendant  was  to  be  taken  to  contract  concerning  a  policy  that 
he  then  held,  it  was  not  expressly  averred  that  he  had  paid  the 
premium  on  it ;  so  that  the  promise  of  Lawrence,  to  pay  the 
premium,  would  only  be  a  promise  to  pay  the  premium  to  the 
company,  or  to  the  defendant ;  that  he  might  pay  it  over  to  the 
company,  and  of  course  the  promise  df  Lawrence  not  being  ben- 
ejicial  to  the  defendant,  would  famish  no  sufficient  considera- 
tion for  the  defendant's  promise.  But  it  seems  to  me  that  we 
are  to  take  jftdicial  notice  of  public  statutses  ;  and  we  therefort 
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nifty  presume  that  a  man  who  has  taken  a  policy  of  insnia&oe 
on  his  fuf  nitttre,  has  paid  the  premium,  and  given  a  premiiuo 
note  \  and  when  he  sells  the  furniture,  and  assigns  the  policy, 
the  purchaser  pays  the  premium  to  him.  The  section  of  the 
code  just  quoted  warrants  and  requires  such  a  construction* 
Again,  it  is  said  that  the  defendant's  promise  is  void,  because, 
if  not  performed,  when  the  furniture  was  delivered,  it  must  have 
been  waived.  But  that  objection  is  removed,  when  we  see  by 
the  subsequent  allegations  why  the  performance  was  not  then 
insisted  on ;  or  rather,  that  the  delivery  of  the  paper  was  not 
made  personally  to  Lawrence.  The  defendant  might  have  de- 
livered it  to  a  third  person  for  Lawrence,  to  take  effect  on  the 
delivery  of  the  furniture.  And  therefore  the  objection  must  be 
abandoned  by  the  defendant  unless  it  be  supposed  that  the 
assignment  was  to  be  made  to  Mr.  Lawrence,  before  he  had.an 
insurable  interest  j  an  objection  -that  Justice  Allen  has  fully 
answered. 

(8.)  The  next  objection  is  that  the  policy  is  not  desoribed 
with  sufficient  accuracy,  and  that  it  involves  a  question  of  law. 
If  the  description  is  so  uncertain  as  to  be  void,  then  the  demur- 
rer is  well  taken,  not  otherwise.  But  it  is  certain  enough.  It 
states  the  names  of  the  insurer  and  the  insured-^that  it  is  an 
insurance  on  the  furniture  in  the  defendant's  tavern  in  Nor- 
wich, and  that  it  was  given  for  $1000.  This,  when  it  is  consid- 
ered that  the  defendant  had  it  in  his  possession,  and  the  plaintiff 
had  not,  is  sufficient. 

4.)  There  is  one  general  ground  of  demurrar  to  the  entire 
oomi^aint,  for  the  alleged  joinder  of  incompatible  causes  of  ao* 
tion.  This  objection  is  not  well  founded  in  fact.  The  fourth 
count,  if  true,  shows  that  the  pleader  might  have  complained 
in  fraud.  But  he  did  not.  All  the  counts  have  the  unmistak* 
able  characteristics  of  an  action  on  promises. 

On  the  whole  I  am  led  to  the  same  conclusion  with  the  jus- 
tice, who  decided  this  demurrer  at  special  term',  that  the  grounds 
pointed  out  by  the  demurrer  as  objections  to  the  complaint  are 
non^  of  Aem  tenable ;  and  that'  the  detonrrer  must  be  otsf- 
ruled*    T\kB  pleading  is  oertainly  not  drawn  with  much  skill  «r 
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tedmicil  aoeancy ;  bal  it  ie  not  open  om  this  argvmetit  to  ttrf 
of  the  objeetionsspeoifed'  in  tbe  demurrer.  • 

Jn^gflMnt  affirmed,  but  lea^e  is  giyen  to  the  defendant  to 
withdraw  his  dennirrer,  and  plead,  on  payment  of  the  eosts  or* 
dered  at  iq^ial  term,  and  the  oosts  of  the  appeal. 

Judgment  affirmed^ 

[Oneida  Oenerat.  Term,  January  5, 1852.  Gruiky,  Pratt,  W.  F,  4Uen  and 
BMard,  JuEticea.] 


The  Albany  Nortqern  Railroad  Company  vs.  Lansing. 

Upon  a  hearing  before  commissioners  of  appraisal,  appointed  pnrsnant  to  the 
15th  section  of  the  general  railroad  act,  the  commissioners  have  the  right 
toJiear-theipfoofetaiKl.aiiegatlonain.sneh  otdec  aa  they-  nay  deem  moat 
cooDduciFe  tp  jostiee^  between  t^e  parses,  and  to  decide  wliioh  party  «b«dl 
open  and  close  the  argument. 

T)ie  intention  of  the  legislature  was,  by  that  act,  to  confine  the  coiproissioners 
to  an  estimate  of  the  price  to  be  paid  by  the  ralf road  company,  to  the  owner 
of  land  pMiposed  totbe  takea,  regafrdle^of  the  beneita  or  InJaHea  whieb 
might  result,  to  him  as  the  orwner.  qf  a^oin|i«.  lapdi  ia  c^sequew^  of  Um 
contemplated  ionproyexnent. 

It.  is  a  iiroper.rule  for  the  commissioners  to  adopt,  that  they  will  allow  AiIl 
compensation  for  the  hind  taken,  indading  therein  the  damages  to  the  ad- 
jacent land  by  reason  of  such  taking;  but  that  they  Will  not  allow  conse* 
qwatiftiiand  pniipeflfelYo  damagea. 

ja^  Qommissionecs  ajm  not  required  to.  cpuflne  tbem^lwiea  to  tfaotaotiiil,  al>n 
straotralue  of  the. land  to  be  takeni.as  thpugh  the  owner  wool^  have  qq 
other  lands  left-,  to  be  affected  by  the  improvement. 

¥hey  are  to  consider  howtl^e  taJting  of  the  land,  not  how  thevse  of'H  in  any 
paitloalMr  Mode,  Mil  ailbot  the  realdae  ortbe  owners  land,  aad'  awai4 
compensation  according^. 

U  if  theneibre  correct  for  them  to  r^Jec^  coD^J^uml  evidence,  ofliiited  fw  tho 
purpose  of  showing  that  the  owner  might  be  injuriously  affected,,  should  % 
railroad  be  constructed  and  used  upon  the  land  to  be  taken. 

*  Tc[n>^  M«»aix  appeal  &«» the*  appMn£|d;  tmt-  r«)ie»i  ^  e#Bi« 
s»tf«i4itt0M^appebtedrpivflMtitita4lietlS(b  jMlii^  gmm^i 
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mjlfmi'  «rfo(a)  TW  imle*  of  the  plainiiUb?  road  ram*  tiki^ttgh 
tbe  difitod&ntfs  ImmI.  The  quntity  taken  ims  60»100  of  an;  acre; 
Tbe  Qcuunbsioiiera^  wirarded  to  the-  deftadanti  $450.  Upon. 
tbebeaaringy  Ihe  Gomifldl.&r  Mr.  T^iOTing  olaimed  tbe  right  ta. 
open  and  doee  the  acgmaeikty  but  tbe  oomaiasioners  rsfuaed^ 
to4;Uow  htm  tins  prLralege.  Ho  also  offered  to  psome  ihiaJi  tiie> 
land  aat  takea  umld  be  greatly  dbprecMiAed:  in  it»  market  TallM^ 
IgF  veasonaf  thoi  part"  taken  &0t7i^  used  for  rmbvad  purposes; 
aUOf  that  the*  bniidiaga  on  the-  reaidiie  of  the  lot  would'  be  leaat 
deeinaUe-as:  a  pbee  of  scsidenoe  or  bustneesi  iy  neoMfii  tf  theit 
prascimitifi  ^like  imltsaij  ikm  to  run,  tkrtmgk  thai  lai\  aorib 
tbeiivaxpesiure  to  the  Boifie,  smoke  and  otilier  annojamef  attend* 
ing  tike  paaeage  o£  engines  aad  trakifl  ;  also^  that  the  boildibgr 
ysmiA  be  expoaed^to  be  set  on  fire  hj-  sparks  fiK)ni  tbe  eatguieay 
obo,  that  oattfe  and  horses  oa  tbe  land- adjacent  tot  the  track' 
o£  tha  load  iranld  be  liable  to  be  frightaaedi  asid  ipfnred; 
bjr  tbe  passage  ol  enginea  and  toams ;  that  it  was  diffieolt  qadi 
nnaafe  to  work  taamsi  0112  taads!  adjjoiadBg  a  raiboad;:  Aactt 
caittlaiN«te  ia  danger^  when  ocossmg  Aa  traek^  ofi  imnniDgi 
ahmg  thfr  tiadi' and.  bang  kilied^  and  tiMtt  tbe  genanl  tbUw  q£^ 
a  farm  lot,  vould,  in  cotiaequmms  of  thess^  inernnemsmps^  ber^ 
tfinMaaihad);  aktOt.  tfaub  ar  ndhrond.  tibsKnij^  abfiarm  ia  ai  gr^at  in- 
JMj  tthi*  and  tOitba  general  bmanesst  and  oporaftiims  of  a'Sraaa 
IK  this  part  of  the  country^  and  tiuit.  thei  yalae  of  the*  hxm. 
gmar$i3y:  isi  greatly  dinnished  thereby^  JtIL  this  erideaee  tbai 
QMDttiisaienas:  rejected^  and  thejp^statidf  aa  tiie  rala  by  whicb 
thigp)  ahirald  ba^  g»Ttttned  in  detflimwnng.  that  ananat  ofi  oom-i 
poaoadnni  tot  be*  airaisded  to  the  ddftndaaiiv  that:  they  ahonld  adk 
loa^  ^tfrnfulk  compensmiumi  fim  ike  land  taken^  mdmdingr. 
IhamH.tbf^  dmnmgas  6»  iha  tu^aanA'  lmtd\  by  r&ason.  sf  suck 
iairi0jfi.  butihmA  ikej^fshssildumt.idloWi  osnseqmtnitkdiatuLpms^ 
jPBoHim  damoffe^i?  Ut>on  tbifi;prikiG^)ki  Ihfijrsaadeitiiiaii 
Piaideimdanii  appaaledi 

0.  Mead^,  for  the  plaintiffs. 

W.  m  FiviMiigkimiyJimikeifktesAint . 
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iag  heard  eoeh  testimony,  -ivoold  be  obliged  to  3peeort  tp  their 
own  speculations  and  conjectures,  in  order  to  determine  the 
yalue  of  the  evidence.  The  legislature  never  intended  to  impose 
such  a -duty  upon  the  commissioners.  They  were  tight,  there- 
fore, in  rejecting  the  conjeotural  evident  offered  for  the  purpose 
of  showing  that  the  defendant  might  be  injuriously  affected,  if  a 
railroad  should  be  constructed  and  used  upon  the  land  to  be 
taken.  Such  evidence  could  have  no  legitimate  iiifluence  upon 
(Che  appnusal  -they  were  required  to  miake. 

As  there  was  no  error  either  in  rejecting  the  evidence  offiMr- 
^  or  in  the  principle  adopted  by  the  oommissioAer&al^  the  basis 
"of  their  appraisal,  there  is  no  ground  for  ditftunbiog  the  report, 
4iiid  the  i8|>plication  to  send  it  book  for  reviewi  nmst  be  denied. 

[Albint  Special  Term,  Jaly  27, 1662.    Jffarrist  ^xisiiee/} 


t)6W3  and  Gary  vs.  Grees^e  and  Mather. 

to  justify  a  jury  In  finding  that  la  clcrlt  In  a  mereantite  honso  had  authority 
from  tiis'princifNils  to«I|:n  tibippin^  bills'ln  their  ttames,  it  U  Ddt  Moemry 
ttet-an  exprasB  power  isbould  be  provjcd.  It  m\\  b«  aafficient  if  it  «|^can 
tbatithe  derJc  bad  beforo  dune  soch  acts,  or  that  he  occupied  a  position  in 
the  business  of  bis  employers  ^'bich  usually  entitles  the  incumbent  to. per- 
form acts  of  that  nature. 

dhlppets,  tipon  ezeciiting  shipping  1)11)8,  become  baUieefl,  citber  of  the  tblli- 
pei«!or  of  the  consignoes,  acoordin^  tothe  ri^t  of  ptopor^'Ot  bolMwim 
them. 

A^d  as  between  the  shippers  and  the  consignees,  the  latter,  when  they  re- 
ceive the  bills  consigning  the  property  to  them,  and  accept  the  drafts  of  tho 
shipjKjr,  upon  the  strength  of  the  consignment,  become  factors  del  credefe, 
and  acquir^an  interest 'in  the  property,  WbSd)  oannot  be  4cftiiUod  by  tbo 
drippers,  or  by  a  persoo  claim iog  to  bare  purCbascd  ihe  sine  from^bem. 

'  Tbe  ceBaigniiMmt  of  tbe  property,  and  the  advances made  thereon  by  the  con- 
signees, upon  the  credit  of  the  consignment,  will  vest  in  the  consignees  tbe 
right  of  property,  and  the  constructive  possession  also. 

And  though  the  person  for  whom  the  consignees  have  ndt^bced'mon^T  Up^tai 
'tbe  property,  nay  hav«  aotod  ftattdnlentiar,  in  obtsioiiigtii^sfaitpief  UHs, 
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the  eonsignees  in  good  fkith  and  without  any  knowledge  of  the  finand,  the 
shippers  will  lose  their  right  of  reclaiming  the  property,  and  their  title  will 
bo  divested  as  against  the  consignees ;  who,  to  the  extent  of  their  advances, 
will  be  considered  bona  fide  pnrchasers  thereof. 

Althongh,  for  the  purposes  of  revenue,  every  master  of  a  boat  conveying  prop- 
erty on  the  canals  is  required  to  exhibit  to  certain  collectors  a  bill  of  lad- 
ing, signed  by  himself  and  the  consignor,  the  signature  of  the  master  is  not 
necessary  to  give  the  bill  of  lading  effect  as  a  commercial  instrument. 

If  a  bill  of  lading  is  signed  by  the  consignor,  that  is  sufficient  to  vest  in  the 
persons  to  whom  the  bill  of  lading  is  delivered,  the  right  of  property  as 
consignees. 

This  action  was  brought  to  recover  the  possession  of  256ft 
bushels  of  corn.  It  was  tried  at  the  Albany  circuit,  in  October, 
1849,  before  Mr.  Justice  Hand.  The  plaintiffs  were  commis* 
sion  merchants,  doing  business  in  the  city  of  New- York.  One 
of  them,  being  in  Rochester,  early  in  August,  1848,  agreed  with 
one  Mack  to  advance  to  him  upon  certain  corn  which  Mack  rep- 
resented he  was  about  purchasing  in  Buffalo,  88  cents  per  bushel. 
Upon  the  production  of  shipping  bills  for  the  com  ix>  the  plain- 
tiffs' agent  at  Rochester,  he  was  to  indorse  Mack's  drafts  upon 
the  plaintiffs  for  the  amount  of  the  advance,  and  the  plaintiffs 
were  to  accept  the  drafts.  The  shipping  bills  were  to  be  sent 
to  the  plaintiffs.  On  the  8th  of  August,  Mack  presented  to  the 
agent  at  Rochester  two  shipping  bills  made  at  Buffalo  and  bear- 
ing date  the  day  previous,  which  bills  were  signed  by  Niles  and 
Wheeler /c>r  E.  IL  Walker^  and  were  to  the  effect  that  they 
had  shipped  on  board  certain  canal  boats  4925  bushels  of  corn, 
on  account  of  Mack,  and  consigned  to  the  plaintiffs.  Upon  the 
receipt  of  these  bills  the  plaintiffs'  agent  indorsed  two  drafts 
drawn  by  Mack  upon  the  plaintiffs,  one  at  80  days  for  $1000,  the 
other  at  25  days,  for  $800,  and  forwarded  the  shipping  bills  to 
the  plaintiffs.  Two  other  shipping  bills  were  produced  in  like 
manner,  on  the  10th  of  August,  and  two  other  drafts,  amount- 
ing to  $2084,  were  indorsed  and  delivered  to  Mack.  These  ship- 
ping bills  were  also  forwarded  to  the  plaintUFs.  AU  the  drafts 
were  accepted  and  paid  at  maturity.  The  com  shipped  upott 
the  fimr  boats  amounted  to  10,091  bushels. 

It  i^peared  upon  the  trial,  that  ob  tlM  7th  laf  Aufstit)  whieh 
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was  Monday,  one  Bloss,  who  acted  as  agent  of  Mack  in  pnrchaa 
ing  the  com,  applied  to  Niles,  one  of  the  firm  of  Niles  d&  Wheeler, 
to  purchase  thccom.  The  com  was  then  in  the  vessel  which 
had  brought  it  down  the  lake.  It  was  agreed  that  the  price 
should  be  44  cents  per  bushel.  Niles  &  Wheeler  were  to  trans- 
fer the  com  to  canal  boats,  and  give  Bloss  the  refusal  of  it  until 
the  following  Friday.  Bloss  was  to  pay  for  two  boat  loads  ou 
Friday,  and  the  other  two  on  Saturday.  It  was  also  agreed 
that  Niles  &  Wheeler  should  ship  the  com  to  New- York  at  18 
cents  per  bushel.  After  the  interview  between  Niles  and  Bloss, 
on  the  7th  of  August,  and  on  the  same  day,  Bloss  procured  from 
the  persons  who  transferred  the  com  to  the  canal  boats,  a  mem- 
orandum of  the  quantity  of  com  upon  two  boats,  and  pre- 
sented it  to  Walker,  a  clerk  of  Niles  &  Wheeler,  at  their  ofSce, 
and  requested  him  to  make  out  shipping  bills  for  these  two  boat 
loads.  Walker  did  so,  and  delivered  the  bills  to  Bloss,  by  whom 
they  were  forwarded  to  Mack,  at  Rochester,  the  same  evening. 
On  Wednesday  following,  Bloss  procured  the  other  two  bills  in  the 
same  way.  Niles  &  Wheeler  were  not  informed  of  the  fact  that 
these  bills  had  been  made  and  delivered  to  Bloss,  until  Friday^ 
although  they  were  entered  in  the  books  kept  in  the  office,  in  the 
usual  manner.  On  Friday,  Bloss  informed  Niles  that  he  had 
sent  the  bills  to  Mack,  and  that  Mack  had  failed  to  transmit 
funds  to  pay  for  the  com.  Niles  inmiediately  informed*the  plain- 
tiffs by  telegraph,  that  the  com  had  not  been  paid  for,  and  re- 
quired them  to  hold  the  corn  for  Niles  &  Wheeler  until  further 
notice.  It  was  proved  by  a  clerk  in  the  New- York  telegraph 
office,  that  the  notice  did  not  reach  New- York  until  the  evening 
of  Sunday,  the  13th,  and  that  it  was  delivered  on  Monday  morn- 
ing. Two  of  the  drafts  had  been  accepted  on  the  10th,  and  the 
other  two  on  the  12th.  Mack,  upon  receiving  the  drafts,  in 
dorsed  by  the  plaintiffs'  agent,  had  procured  them  to  be  dis- 
counted by  a  bank  in  Rochester,  and  had  absconded  with  the 
proceeds.  Dows,  one  of  the  plaintiffs,  met  with  him  going  down 
^the  Hudson  river  Saturday  night.  He  said  he  was  going  east, 
and  asked  Dows  to  let  him  have  $25,  and  he  did  so.  On  Mon- 
day following^  Mr.  Galebi  who  was  connected  with  Nilea  d& 
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Wheeler  in  the  transportation  business,  in  consequence  of  a  com- 
munication received  by  him  from  Niles  &,  Wheeler,  called  on 
Dows  and  inquired  about  the  responsibility  of  Mack.  Dows  in- 
formed him  that  he  was  worth  20  or  25  thousand  dollars. 

The  shipping  bills  not  being  signed  by  the  captain  or  master  of  ^ 
the  boats,  evidence  was  given  upon  the  question  whether,  accord- 
ing to  the  usage  which  had  obtained,  such  bills  could  be  trans- 
ferred by  mere  delivery.  Evidence  was  also  given  as  to  the  au- 
thority of  Walker  to  sign  the  bills  in  the  name  of  Niles  & 
Wheeler. 

On  Saturday,  after  being  informed  by  Bloss  that  he  could  not 
pay  for  the  com,  Niles  sold  the  com  to  P.  Durfee  &  Go.  and 
gave  them  a  bill  of  sale.  The  boats  had  previously  left  Buffalo. 
Niles  followed  the  boats  and  obtained  from  the  captains  their  sig- 
natures to  new  billn  of  lading,  bearing  date  the  12th  of  August, 
stating  that  the  com  was  shipped  on  account  of  P.  Durfee  &  Co. 
and  consigned  to  Arthur  H.  Boot,  Albany.  They  were  signed 
by  Niles  &,  Wheeler,  and  indorsed  by  the  captains  of  the  boats 
respectively.  In  other  respects  they  corresponded  with  the  first 
set  of  bills.  These  bills  were  on  Monday  following  delivered  to 
Durfee  &  Co.  and  Niles  and  Wheeler  received  their  drafts  upon 
Root  for  the  price  of  the  com.  On  the  2l8t  of  August,  Root 
sold  the  com  to  the  defendants  and  received  payment  therefor  by 
a  draft  upon  L.  W.  Brainard,  New- York,  payable  ten  days  after 
date.  On  the  22d  of  August,  Dows,  one  of  the  plaintiffs,  was  at 
Albany,  and  demanded  the  com  in  question  of  Greene,  one  of 
the  defendants.  He  reftised  to  deliver  it  up,  claiming  to  have 
purchased  it  of  Root  This  action  was  brought  on  the  same  day. 
The  defendants  gave  the  requisite  security  and  retained  the 
property. 

Upon  the  trial,  several  objections  were  made  by  the  plaintiffs' 
counsel  to  the  admission  of  evidence,  which  it  is  unnecessary  to 
mention  here,  as  they  ore  sufficiently  noticed  in  the  opinion  of 
the  court  The  testimony  being  closed,  the  judge  submitted  the 
foUowing  propositi(»8  to^the  jury.  •  1.  That  it  was  evident 'tly 
conduct  of  Mack,  for  whom  Bloss  was  acting,  had  been  fraudulent 
in  the  matter,  and  Mack  could  not  have  held  the  property,  as  be- 


70  OASSB  JS  THE  BVFKEME  COUBT. 

.    Pows  V.  Greene. 

tweeo;  him  and  the  defendants*  2.  That  if  Mack  were  merely 
the  agent  of  the  plaintiffs  and  doing  business  for  them,  and 
pbtained  the  property  by  fraud,  the  plaintiffs  oould  not  ac- 
quire a  good  title  to  the  property  although  they  were  not  per- 
sonally concerned  in  the  fraud  and  had  no  personal  knowledge 
thereof.  3.  That  the  &ct  of  the  plaintiff  Dows  seeing  Mack  when 
he  was  probably  running  away,  was  only  a  circumstance  in  the 
case,  and  they  must  be  convinced  by  the  evidence,  that  the  plain* 
tiffs  in  some  way  aided  in  the  fraud,  or  at  least  connived  at  it,  in 
order  to  affect  their  rights.  That  the  evidence  of  a  participation 
by  the  plaintiffs,  or  any  of  them,  in  the  fraud,  or  of  their  knowl- 
edge thereof,  if  any,  was  at  most  very  slight,  but  that  was  a 
question  of  &ct.  That  the  papers  delivered  by  Walker,  the  clerk, 
to  Bloss,  were  not  properly  bills  oi  lading  according  to  commer- 
cial usages,  and  therefore,  as  such,  oould  not  be  negotiated  by 
a  mere  indorsement  thereof,  nor  by  delivery  only,  so  as  to  trans- 
fer  the  property.  4.  That  the  proof  upon  the  point,  whether  by 
usage  and  custcnn,  such  a  paper  in  this  state  could  be  so  trans- 
ferred, rather  preponderated  against  it,  and  he  thought  the  testi- 
mony insufficient  to  change  the  general  rule  of  law  upon  the 
subject,  but  the  teatimony  upon  the  point  was  submitted  to  theur 
consideration.  5.  That  he  did  not  think  these  questions  so  im- 
portant, for  the  materiid  question  in  the  case  was,  whether 
Walker  had  power  te  sign  the  papers  he  gave  to  Bkes.  If  he 
had  power  to  sign  the  papers  for  Niles  6d  Wheeler,  the  plaintiffs 
were  entitled  to  recover^,  unless  they  had  notice,  in  some  way,  of 
the  fraud  practiced  upon  Niles  &  Wheeler  to  get  the  com  before 
the  drafts  were  used,  or  were  not  bona  fide  purchasers  thereof 
of  Mack.  That  altiiough  not  technically  bills  of  lading,  they 
would  amount  to  an  admission  by  Niles  &,  Wheeler,  the  owners 
of  the  com,  that  Mack  owned  it.  And  if,  upon  the  strength  of 
that  evidence  of  ownership,  the  pkiintiffs  or  their  agent  had  been 
induced  to  purchase  it,  or  advance  m<mey  upon  it,  without  notice, 
Niles  d&  Wheeler  were  too  late,  after  that,  to  repudiate  the 
transaotuHu  That  the  power  of  Walker  need  not  be  express ; 
toat  it  was  sufficient  that  he  held  that  situation  or  position  in 
tbiicbmmw, which.  usnaUjr  entidsd  thsincumbciM  t»d»t«eli 
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•ots.  6.  That  the  faot  of  the  papers  being  executed  by  a  clerk^ 
was  a  curcumstanoe  to  put  a  party  on  inquiry,  but  it  was  merely 
a  circumstance  for  the  consideration  of  the  jury  on  the  question 
of  good  fidth.  To  each  and  every  part  oi  the  charge  contained 
in  these  propositions,  the  plaintiffs'  counsel  excepted.  The  ver- 
dict was  fbr  the  drfendanta.  Judgm^t  haying  been  entered 
upon  the  verdict,  the  plaintiffs  appealed. 

R.  W.  Peckham^  lor  the  plaintiffs. 

S.  Steveti9.  for  the  defendants. 

Bp  the  Courts  Harris,  J.  The  judge  at  the  cireuit,  very 
properly  told  the  jury  that  the  material  question  in  the  case  was, 
'^  whether  Walker  had  power  to  sign  the  papers  he  gave  to  Bloss.'' 
I  think  he  might  have  gone  farther  and  said  that  this  was  the 
only  question  lor  their  decision.  The  principles  of  law  appHesr 
bio  to  that  question  were  also  well  stated  by  the  learned  judge. 
He  instructed  the  jury  that,  to  justify  them  in  finding  such  au^ 
tbority,  it  was  not  necesaaxy  that  the  pfadntiffs  should  show  .an 
express  power,  but  that  it  would  be  sufficient,  if  Walker  had  be* 
fiMre  done  snoh  acts,  or  occupiad  a  poaition  in  the  business  of 
Kiles  4&  Wheeler  which  usually  entililfis  the  incumbenb  to  per- 
form 9i«?b  acts.  Having  thus  submitted  to  the  jury  the  question 
of  Walker's  authiMrity^  and  the  rules  by  which  they  were  to  be 
guided  in  the  decision  of  that  question,  I  think  the  judge  should 
have  instruoted  the  jury  to  find  their  verdict  fbr  the  plaintiff  or 
defendant  as  they  should  determine  that  question.  As  I  view 
the  case  there  waa  no  other  qoestion  of  fii.ct  which  could  iNX)perly 
have  been  submitted  to  the  decision  of  the  jury. 

Assuming  that  Walker  was  authorized  to  sign  the  shipping 
bills,  and  it  does  not  seem  to  have  been  questioned  by  Niles 
k.  Wheeler  themselves,  at  the  time  of  the  transaction,  Niles  dc 
Wheeler  aoknowleged  by  those  bills  that  Mack  was  the  shipper 
ef  the  c(Mcn,  and  that  they  had  received  it  from  him,  as  carriers^ 
to  forward,  on  his  account,  from  Buffalo  to  New- York,  and  there 
to  Mayv  ik  Xa  the  plaintiffii  as.  coosigQae^    The  j^miaSk  vmi 
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tbu8  clothed  with  prima  facie  evidence  of  ownership.  This 
evidence  might  have  been  rebutted  by  showing  that  the  com 
had  been  consigned  to  the  plaintiffs  as  the  agents  of  Mack. 
Such  proof  would  defeat  an  action  by  the  plaintiffs  against  the 
carriers  for  injury  to  the  property  or  for  not  delivering.  But  in 
the  absence  of  such  proof,  the  consignees  alone  could  maintain 
an  action  against  the  carrier  for  a  breach  of  his  contract  to  de- 
liver. Niles  &,  Wheeler,  therefore,  when  they  executed  the 
shipping  bills,  made  themselves  bailees,  either  of  Mack,  the  ship- 
per, or  the  plaintiffs,  as  consignees,  according  to  the  right  of 
property,  as  between  them.  And,  as  between  the  latter,  the 
plaintiffs,  when  they  received  the  bills  consigning  the  property 
to  them,  and  accepted  the  drafts  of  the  shipper  upon  the  credit 
of  the  consignment,  became  factors  del  credere,  and  acquired  an 
interest  in  the  property  which  could  not  be  defeated  by  Mack, 
or  by  Niles  &  Wheeler.  The  consignment,  and  the  advances 
made  upon  the  credit  of  the  consignment,  vested  in  the  plain- 
tiffs the  right  of  property  and  the  constructive  possession 
also.  Niles  &  Wheeler  had,  by  their  own  act  given  to  Mack 
"  the  external  indicia  of  the  right  of  disposing  of  their  property." 
Mack  acted  fraudulently,  it  is  true,  but  the  plaintiffs  are  not  im- 
plicated in  his  fraud.  Acting  upon  the  evidence,  with  which 
Niles  &  Wheeler  had  furnished  Mack,  of  a  right  to  dispose  of 
the  com,  they  made  their  advances  in  good'  fidth.  When  this 
was  done  Niles  &  Wheeler,  though  they  had  been  imposed  upon, 
lost  their  right  of  reclaiming  their  property.  Their  title,  good 
as  against  Mack,  was  divested,  as  against  the  plaintiffs,  who,  to 
the  extent  of  their  advances,  had  become  bona  fide  purchasers, 
from  their  fraudulent  vendee.  {Saltus  v.  Everett,  20  Wend. 
267.  Grove  v.  Brian,  8  How.  U.  S.  R.  429.  Gibson  v.  Stevens^ 
Id.  884.) 

It  was  insisted  upon  the  trial,  that  the  instraments  signed  and 
delivered  by  Walker  to  Mack,  and  upon  which  the  plaintiffs  rely 
as  the  evidence  of  their  title,  were  not  executed  in  such  a  man- 
ner as  to  make  them  shipping  bills,  or  bills  of  lading,  according 
to  commerdal  usage.  This  seems  to  have  been  the  opinion  of 
tibe  learned  judge  who  tried  the  cause.    It  is  true,  that,  for  tbe 
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purposes  of  revenue,  evexy  master  of  a  boat  conveying  property 
on  the  canal  is  required  to  exhibit  to  certain  collectors  a  bill  of 
lading,  signed  by  himself,  and  by  the  consignor  of  the  property. 
(1  R,  S.  240,  h  121.)  But  I  do  not  understand  that  the  sig- 
nature of  the  master  is  necessary  to  give  the  bill  of  lading  effect 
as  a  commercial  instrument.  The  master  of'  the  boat  or  vessel 
carrying  the  property  is  the  agent  of  the  owners.  When  he 
signs  the  bill  of  lading  he  signs  it  as  their  agent.  It  is  their 
contract,  not  his.  (3  Kenfs  Com.  207.)  It  would  be  a  singu- 
lar anomaly,  indeed,  if  the  signature  of  the  agent  should  be  re- 
quisite to  give  validity  to  an  instrument  already  signed  by  the 
principal.  From  the  very  nature  of  the  business,  the  bill  of  lad- 
ing must,  in  many  instances,  be  signed  by  the  master ;  but  when 
the  owner  does  sign  the  bill,  he  estops  himself  from  denying  its 
validity.  If,  then,  the  signature  of  Walker  is  to  be  regarded  as* 
the  signature  of  Niles  &  Wheeler,  the  bills  were  executed  in 
such  a  manner  as  to  vest  in  the  plaintiffs  the  right  of  property 
as  the  consignees  of  the  com. 

The  evidence  offered  by  the  defendants  to  show  that  the  bills 
of  lading  were  fraudulently  obtained  by  Mack,  was  objected  to 
by  the  plaintiffs'  counsel,  and  the  objection  was  overruled.  I 
think  the  testimony  ought  not  to  have  been  received.  The 
plaintiffs  had  shown  themselves  bona  fide  purchasers  of  the  com, 
to  the  extent  of  their  advances.  The  defendants,  when  offering 
evidence  to  show  the  fraud  of  Mack,  did  not  propose  to  connect 
the  plaintiffs  with  that  fraud.  And  yet,  unless  the  good  faith 
of  the  plaintiffs  could  be  impeached,  evidence  of  Mack's  fraud 
was  irrelevant  and  tended  improperly  to  influence  the  minds  of 
the  jur^.  For  the  same  reason,  I  think  the  evidence  of  the  sale 
to  Durfee  &  Go.  and  then  by  their  consignee  to  the  defendants, 
should  have  been  excluded.  It  could  only  have  been  admissible 
after  the  pkintiffs'  title  had  been  impeached  by  showing  that 
they  were  not  entitled  to  protection  as  purchasers  in  good  fidth. 
So,  too,  the  declarations  of  Bloss,  the  agent  of  Mack,  made  on 
Saturday  evening,  after  the  shipping  bills  had  been  forwarded 
to  the  plaintiffs  and  the  drafts  had  been  accepted,  were  clearly 
inadmissible  as  evidence  against  the  plaintiffs*    Such  evidence 
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could  have  no  legitimato  bearing  upon  the  case,  and  it  ia  impoa- 
aible  to  say  ivhat  improper  influence  it  may  have  exerted  upon 
the  minds  of  the  jury. 

If  I  am  correct  in  the  view  I  have  taken  of  the  legal  princi- 
pies  involved  in  this  case,  it  follows  that  the  charge  was  errone- 
ous in  several  particulars.  There  was  no  evidence  whatever  to 
warrant  the  jury  in  finding  that  Mack,  whose  conduct  was  cer- 
tainly fraudulent  enough  to  vitiate  the  whole  transaction  so  far 
as  he  was  concerned,  was  acting  as  the  plaintiffs'  agent,  or  was 
doing  business  for  them,  or  that  the  plaintiffs  were  personally 
concerned  in,  or  had  any  knowledge  of  the  fraud.  And  yet  the 
jury  were  instructed  that  in  either  of  these  cases  the  plaintifis 
could  not  acquire  a  good  title  to  the  property.  The  jury  might 
well  have  understood  from  this  part  of  the  charge,  that  they 
were  at  liberty  to  find  that  the  plaintiffs  were  parties  to  the 
fraud.  Indeed  in  a  subsequent  part  of  the  charge,  after 
stating  his  opinion  that  the  evidence  of  a  participation  in  the 
fi^ud  by  the  plaintiffs,  or  of  their  knowledge  thereof,  was  at  most 
very  slight,  the  learned  judge  submits  it  to  the  decision  of  the 
jury  as  a  question  of  fSeust.  I  think  he  should  have  told  the  jury 
that  there  was  no  evidence  to  sustain  a  verdict  against  the  plain- 
tiffs in  that  respect. 

It  was  also  erroneous  to  submit  to  the  consideration  of  the 
jury,  the  evidence  relating  to  the  usage  in  respect  to  the  trans* 
fer  of  shipping  bills  by  delivery.  It  is  true  that  the  learned 
judge  told  the  jury  that  he  did  not  deem  these  questions  so  im- 
portant, for,  if  Walker  had  power  to  sign  the  papers  he  deliv- 
ered to  Bloss,  the  plaintiffs  were  entitled  to  recover,  unless  they 
had  notice  of  Mack's  fraud,  or  were  not  bona  fide  puj^hasers. 
But  why  submit  the  evidence  on  the  subject  of  usage  to  the  con- 
sideration of  the  jury  at  all  ?  Being  submitted  to  their  consid- 
eration, they  had  a  right  to  infer  that  it  was  submitted  for  some 
purpose,  and  that  it  was  their  duly  in  some  way  to  take  it  into 
account  in  making  up  their  verdict. 

A  still  more  objectionable  part  of  the  charge  is  that  in  which 
the  learned  judge  instructs  the  jury  that  the  fact  of  the  papers 
^ing  executed  by  a  clerk,  was  a  circumstance  to  put  the  plaii^tiffii 
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on  inquiry,  and  wighl  be  eoBflidered  on  the  question  of  good 
.fidth.  It  is  true  that  the  plaintiffs,  when  they  made  their  ad- 
vances upon  the  credit  of  these  bills,  took  the  risk  of  their  gen- 
uineness. Had  they  been  forged,  or  had  they  been  executed  in 
a  maimer  not  to  make  the  act  of  the  clerk  the  act  of  his  princi- 
palsy  they,  of  eoune,  would  have  acquired  no  title  to  the  com. 
But  what  was  there  in  the  faet  that  a  clerk  had  signed  the  name 
of  Niles  &  Wheeler,  rather  than  one  of  the  firm,  that  should  put 
the  plaintiff  upon  inquiry  as  to  the  honesty  of  the  transaction  ? 
Is  there  any  thing  to  furnish  ground  for  suspicimi  in  the  fact 
that  a  clerk  is  employed  to  sign  papers  of  this  description  ? 
The  question  of  the  authority  of  the  clerk  to  sign  had  already 
been  properly  presented  to  the  jury.  The  principles  applicable 
to  that  question  had  been  well  stated,  and  th^e  the  subject 
should  have  been  left  To  tell  the  jury  after  this,  that  though 
they  should  find  that  the  clerk  had  authority,  yet  the  mere  fact 
of  his  signing  the  papers  was  a  suspicious  circumstance,  calcu- 
lated to  awaken  caution  on  the  part  of  the  plaintiffs,  and  calling 
upon  them  to  inquire  into  the  fairness  of  the  transaotion,  ooald 
scarcely  have  failed  to  embarrass  and  mislead  them. 

The  judgment  must  be  reversed,  and  a  new  trial  avarded, 
with  costs  to  abide  the  event. 

[AL9AN7  GsNiuuL  TsBM,  September  9, 1662.    Pmrk^r,  WHgU  and  Arr», 
JoBtices.] 
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The  President,  &c.  of  the  Aoawam  Bank  vs.  Strever 

and  others. 

A  note  for  $4000,  dated  September  23, 1847,  signed  hj  D.  and  8.  m  princiiMilf 
and  three  other  persons  as  sureties,  payable  on  demand,  was  deposited  with 
tho  plaintiflfs,  by  D.,  under  an  arrangement  between  him  and  the  plaintiff's 
oashier  that  it  should  be  held  as  collateral  security  for  drafts  drawn  by  him 
on  the  different  agents  of  his  firm,  D.  &>.  S.  at  Boston  and  Worcester.  The 
plaintiff  had  notice  that  a  portion  of  the  makers  signed  the  note  as  suretiet 
for  the  others.  Under  this  arrangement  the  plaintiff  discounted  the  drafts 
of  D.  and  8.  and  made  loans  to  them  on  the  credit  of  the  note,  to  the  amount 
of  S82,860,  which  sum  had  been  paid  prior  to  February,  1849.  On  the  18th 
of  that  month  D.  and  H.  made  their  two  drafts  upon  0.  B.  of  Worcester, 
for  81000  each,  one  payable  in  fifty  days  after  date,  and  the  other  60  days 
after  date,  which  drafts  were  discounted  by  the  plaintiff  for  the  drawers, 
and  were  subsequently  protested  for  non-payment.  In  an  action  by  the 
plaintiff  upon  the  84000  note,  claiming  to  recover  of  the  makers  thereof  the 
amount  of  these  two  drafts,  on  the  ground  that  they  were  liable  for  all  tho 
indebtedness  of  D.  and  S.  not  exceeding  $4000;  Hdd,  1.  That  the  agree- 
ment of  the  sureties  was  that  they  would  become  responsible  for  the  princi- 
pals, for  money  to  be  borrowed  by  them  of  the  plaintiff,  to  the  amount  of 
S4000,  tfnd  no  more,  payable  on  demand ;  that  D.  &>  S.  had  no  authority  to 
enlarge  or  Tary  the  liability  of  their  sureties,  without  their  consent,  by 
pledging  the  note  as  security  for  a  loan  made  on  time,  or  for  money. ad- 
Tanced  upon  thehr  drafts  on  a  third  person,  payable  at  u  future  day.  Par- 
KEB,  J.  dissented. 

2.  That  the  contract  of  the  sureties  could  not  be  treated  as  a  continuing  guar- 
anty ;  but  when  loans  to  the  amount  of  the  note  had  been  made,  the  vital- 
ity of  the  instrument  was  spent;  and  that  when  i)ie  amount  so  obtained 
had  been  ref^ded,  it  became y^nc^  officio,  and  was  no  longer  a  subsisting 
security  In  the  hands  of  the  plaintiff.    Parker,  J.  dissented. 

This  action  was  brought  upon  a  note  in  the  words  and  figures 
following,  to  wit. 

<<$4000.  Einderhook,  September  28, 1847. 

On  demand  for  yalue  received,  we  jointly  and  severally  prom- 
ise to  pay  F.  S.  Bailey,  Cashier,  or  order  four  thousand  dollars 
at  the  Agawam  Bank,  Springfield,  Mass. 

Signed.  Isaac  S.  Doane. 

William  Strever. 
Henry  Hotsradt. 
John  Hoysradt. 
Adam  A.  Hoysradt.'' 
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The  note  was  deposited  with  the  plaintiffs  by  Doane,  one  of 
the  makers,  under  an  arrangement  between  him  and  the  plain- 
tiff's cashier,  that  it  should  be  held  as  collateral  security  for 
drafts  drawn  by  him  on  the  different  agents  of  his  firm,  Doane 
&  Hoysradt,  at  Boston  and  Worcester.  Under  this  arrange- 
ment, the  plaintiffs  had  discounted  the  drafts  of  Doane  &  Hoys- 
radt, and  made  loans  to  them,  between  the  29th  of  September, 
1847,  and  the  13th  of  February,  1849,  to  the  amount  of  $32,850. 
All  these  loans  and  discounts  had  been  made  on  the  credit  of 
this  note,  and  the  whole  amount  had  been  paid.  On  the  13th 
of  February,  1849,  Doane  &  Hoysradt  made  their  two  drafts 
upon  Otis  Braman  of  Worcester,  Mass.  for  $1000  each,  one  pay- 
able 50  days  after  date,  and  the  other  60  days  after  date,  which 
drafts  were  discounted  by  the  plaintiff  for  the  drawers,  on  the 
15th  of  February.  The  drafts  were  accepted,  but  when  they 
matured  they  were  protested  for  non-payment.  The  plaintiffs 
claimed  to  recover  the  amount  of  these  two  drafts,  in  their  action 
upon  the  note  for  $4000,  on  the  ground  that  the  makers  of  the 
note  were  liable  for  all  the  indebtedness  of  Doane  &  Hoysradt, 
not  exceeding  the  amount  of  the  note.  The  defendants  William 
Strever,  John  Hoysradt  and  Adam  A.  Hoysradt  defended  the 
suit,  and  alleged  that  they  had  signed  the  note  as  sureties  for 
Doane  &  Hoysradt,  the  other  makers,  and  for  the  purpose  of 
enabling  Doane  &;  Hoysradt  to  raise  $4000  upon  it  at  the  plain- 
tiffs' bank,  and  that  when  $4000  had  been  thus  raised  upon  it 
and  had  been  repaid,  their  liability  ceased.  The  cause  was  tried 
at  the  Greene  circuit  in  June,  1851,  before  Mr.  Justice  Marvin. 
The  facts,  as  above  stated,  appearing  upon  the  trial,  the  judge 
charged  the  jury  that  the  note  might  be  treated  in  the  hands 
of  the  plaintiffs  as  a  continuing  guarantee,  and  that  the  plain- 
tiffs had  a  right  to  hold  it  as  security  for  any  discounts  or  loans 
made  to  Doane  ic  Hoysradt,  upon  its  credit,  and  which  remained 
unpaid,  to  an  amount  not  exceeding  the  amount  of  the  note ; 
that  if  the  jury  believed  the  evidence  the  plaintiffs  were  entitled 
to  their  verdict  for  the  amount  of  the  two  drafts.  The  defend- 
ants' counsel  duly  excepted.  The  jury  rendered  a  verdict  for 
the  plaintiffs  for  $2261,88,  for  which  amount  with  the  costs,  judg- 
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ment  wss  perfected,  and  the  defendants  appealed  to  the  general 
term. 

M.  T.  Reynolds,  for  the  plaintiffs. 

J,  H.  Reynolds^  for  the  defendants. 

Harris,  J.  The  note  was  signed  by  three  of  the  makers,  as 
sureties  for  the  other  two.  By  the  terms  of  their  contract  they 
became  indebted  to  the  plaintiffs  to  the  amount  of  the  note,  and 
that  debt  was  payable  on  demand.  Doane  &  Hoysradt  had  no 
authority  to  enlarge  or  vary  the  liability  of  their  sureties.  They 
were  bound  to  the  extent  of  their  own  engagement,  and  no  fiir- 
ther.  If  the  drafts  in  question  can  fairly  be  covered  by  the 
obligation  which  the  sureties  assumed  when  they  signed  the 
note,  this  action  can  be  maintained,  but  if  the  terms  of  their  con- 
tract, construed  according  to  their  reasonable  import,  come  short 
of  such  a  liability,  the  plaintiffs  must  fail  in  their  action. 

Looking  at  the  instrument.which  the  defendants  have  signed, 
as  the  evidence  of  what  they  intended,  and  not  beyond  it,  there 
is  no  great  difficulty  in  ascertaining  their  intent  It  was,  that 
the  makers  of  the  note  should  all  become  debtors  to  the  plaintiffs 
to  the  amount  of  $4000.  The  case  shows  the  further  ftct  that^ 
as  between  themselves,  part  of  the  debtors  were  principals,  and 
part  of  them  were  sureties.  It  also  appears  that  this  fiict  was 
known  to  the  plaintiffs.  They  received  the  note  of  Doane  and 
Hoysradt,  and  dealt  with  them  as  the  principals,  and  regarded 
the  other  defendants  as  their  sureties.  Under  these  circum- 
stances the  plaintiffs  can  claim  no  benefit  from  any  agreement 
made  between  them  and  Doane  Sc  Hoysradt.  If  they  agreed 
that  the  note  should  be  htsid  by  the  plaintiffs  as  collateral  secu- 
rity, such  agreement  cannot  affect  the  other  defendants,  unless 
they  also  assented  to  it,  and  of  this  there  is  no  proof.  These 
defendants  having  said  in  the  instrument  they  had  signed,  to 
what  extent  and  in  what  manner  they  would  be  answerable  for 
Doane  Sc  Hoysradt,  the  plaintiffs  must  bring  their  case  within 
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the  temiB  of  that  undertaking,  befbre  they  can  recover  in  this 
action. 

Taking  the  &ct«  aa  they  are  disclosed  in  the  case,  in  connection 
with  the  note  itself,  and  what  ia  the  fair  constmction  of  the 
transaction,  more  than  this  ?  The  three  sureties,  aware  that 
Doane  &  Hoysradt,  the  principals,  had  occasion  to  raise  money 
for  the  convenient  prosecution  of  their  business,  and  willing  to 
become  responsible  for  such  money  to  be  borrowed  of  the  plaix^ 
tiA,  to  the  amount  of  $4000,  and  no  more,  agree  with  the  plain- 
tifis  that  if  they  will  lend  money  to  Doane  dt  Hoysradt  to  an 
amount  not  exceeding  $4000,  payable  on  demand,  they  will  be  an- 
swerable for  the  repayment  of  the  loan,  with  interest.  There 
is  nothing  in  the  transaction  which  imports  an  intention  on  the 
part  of  the  sureties,  to  become  liable,  for  any  obligation  which 
Doane  &,  Hoysradt  might  incur  with  the  plaintiffs,  upon  any 
other  terms.  Neither  a  loan,  made  upon  time,  nor  a  draft  on  a 
third  person  payable  at  a  future  day,  is  embraced  within  the 
terms  of  the  contract.  By  their  engagement  the  sureties  had  se- 
cured the  right,  at  any  moment,  to  terminate  their  Ibbility  by 
paying  the  plaintiffs  their  advances,  and  thus  place  themselves 
in  a  situation,  without  delay,  to  enforce  indemmty  from  their 
principals.  If  Doane  and  Hoysradt  might  pledge  the  note  as 
collateral  security  for  a  draft  at  sixty  days,  thoy  might  also  for 
any  definite  period,  however  long,  and  thus  the  sureties,  instead 
of  ineurrtng  an  obligation  to  pay  money  on  demand,  which  they 
might  at  any  moment  discharge,  might  never  be  able  to  termi- 
nate their  liability. 

In  FeU&ws  v.  Prentiss,  (8  DmUoy  512,)  John  H.  Prentiss 
had  signed  a  letter  of  credit  by  which  he  guaranteed  the  pay«- 
ment  of  any  debt  which  his  nephew  might  contract  in  the  pur- 
chase of  goods,  at  a  credit  of  one  year,  to  an  amount  not  exceedr 
ing  $500.  GoodB  having  been  purchased  upon  the  credit  of 
this  guaranty,  and  the  credit  having  expired,  the  creditor  setr 
tied  with  his  principal  debtor  and  took  his  note  payable  one  day 
alter  daite.  It  was  held  that  the  surety  was  discharged.  *  It 
is  perfectly  clear^  says  the  chancellor,  ^  that  the  defendants 
nephew  oeiold  not  have  been  sued  upon  the  original  indebtedness 
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between  the  8th  and  the  12th  of  September,  even  if  the  plain- 
tiff could  have  sued  him  upon  the  account  for  the  goods  after 
the  note  had  become  payable.  The  extension  of  credit  for  a 
single  day,  without  the  consent  of  the  surety,  would  discharge 
him  as  effectually  as  a  novation  to  which  he  was  not  a  party." 
And  Lott,  senator,  says,  ^^  at  the  time  the  settlement  was  made 
the  surety,  by  payment,  would  have  had  an  immediate  remedy 
over  against  the  principal,  and  he  had  the  right,  without  pay- 
ment, to  insist  on  a  direct  and  immediate  suit  against  the  prin- 
cipal, for  the  money.  These  remedies  were  both  suspended  by 
the  act  of  the  plaintiff.  It  is  well  settled  that  such  an  exten- 
sion to  the  principal  for  a  precedent  debt  discharges  the  guar- 
antor." See  also,  on  this  point,  Myers  v.  WeUeSy  (5  ISU,  463.) 
Nor  is  the  application  of  this  principle  confined  to  an  exten- 
sion of  credit  for  a  precedent  debt.  In  Birckhead  v.  Brawny 
(5  Hilly  684,)  the  defendants  had  by  a  letter  of  credit  guaran- 
teed certain  drafts  to  be  drawn  at  60  days.  Drafts  were  in  &ct 
drawn  at  90  days.  It  was  held  that  the  defendants  were  not 
liable,  because  the  drafl»  were  not  drawn  in  pursuance  of  their 
letter  of  credit.  Bronson,  J.  says, ''  The  doctrine  is  a  &miliar 
one,  that  a  surety  can  only  be  charged  where  the  case  is  brought 
within  the  very  terms  of  his  contract.  What  may  be  thought  a 
substantial  performance  on  the  part  of  the  creditor  will  not  an- 
swer." And  again,  he  says,  ^  courts  are  not  at  liberty  to  spec- 
ulate upon  the  question  whether  the  surety  has  or  has  not 
been  injured  by  a  departure  from  the  terms  of  his  contract.  He 
has  a  right  to  say  ^'  that  is  not  my  contract,  and  so  long  as  he 
can  give  this  answer  truly,  he  cannot  be  charged  with  the  debt 
of  his  principal."  In  Dobbin  v.  Bradley y  (17  Wend.  422,)  the 
defendant  had  guaranteed  such  paper  as  should  be  drawn  by  one 
Smith,  payable  at  a  certain  bank.  A  note  was  drawn  in  pur- 
suance of  the  terms  of  the  guaranty,  except  that  it  was  not  made 
payable  at  the  specified  bank.  Before  it  fell  due,  it  was  de- 
posited for  collection  in  that  bank,  but  it  was  held  that  the 
guarantor  was  not  liable.  In  Whitcher  v.  Holly  (5  Bam  ^  C. 
269,)  the  defendant  had  let  80  cows  to  Joseph  Hall  for  a  year, 
for  a  certain  rent  payable  quarterly.    The  defendant  James 
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Hall  had  signed  the  lease  as  surety  for  the  payment  of  the  rent. 
It  appeared,  upon  the  trial,  that  the  plaintiff  having  82  cows  in 
the  spring,  it  was  agreed  between  him  and  the  lessee,  that,  in- 
stead of  taking  away  two  then,  he  should  allow  them  to  remain 
nntil  fall  and  that  he  should  then  take  away  four.  It  was  also 
proved  that  this  change  was  not  prejudicial  to  the  lessee. 
It  was  held  that  the  original  agreement  had  not  been  performed, 
and  that  therefore  the  surety  was  not  liable. 

It  seems  to  me,  that  the  principle  asserted  in  these  esses,  is 
&tal  to  the  plaintiffs'  right  of  action.  I  cannot  but  regard  the 
transactions  between  the  plaintiffs  and  Doane  &  Hoysradt  as  a 
complete  departure  from  the  transaction  contemplated  by  the 
sureties'  contract.  They  never  agreed  to  become  responsible  for 
the  drafts  which  Doane  &  Hoysradt  should  from  time  to  time 
draw  upon  their  customers.  The  most  liberal  construction  of 
their  undertaking  will  not  extend  it  over  such  transactions. 

But  assuming  that  I  am  wrong  in  this,  and  that  Doane  .60 
Hoysradt  had  authority  to  deliver  the  note  to  the  plaintiffs  as  col- 
lateral security  for  money  advanced  to  them  by  the  plaintiffs  upon 
such  drafts,  then  I  am  of  opinion  that  it  could  not  be  treated  as 
a  continuing  guaranty.  When  loans  to  the  amount  of  the  note 
had  been  made,  and  had  been  paid,  the  vitality  of  the  note  was 
spent  It  was  no  longer  a  subsisting  security  in  the  hands  of 
ihe  plaintiffs.  When  the  plaintiffs'  advances  had  equalled  the 
amount  of  the  note,  the  subsequent  transactions  between  the 
plaintifiis  and  Doane  &  Hoysradt  were  not  within  the  reach  of  its 
guaranty.  There  is  nothing  in  the  terms  of  the  note  which  in- 
dicates any  intention,  on  the  part  of  the  sureties,  to  become  an- 
swerable for  more  than  a  single  loan.  Certainly  there  is  nothing 
in  it  which  requires  that  it  should  be  construed  into  a  continuing 
guaranty.  The  rule  on  this  subject  is  well  stated  by  Mr.  Jus- 
tice Hand,  then  a  member  of  the  court  for  the  correction  of  errors, 
in  Fellows  v.  Prentiss,  above  cited.  "  Where  by  the  terms  of 
the  guaranty,"  he  says,  "  it  is  evident  that  the  object  is  to  give  a 
standing  credit  to  the  principal,  to  be  used  from  time  to  time, 
either  indefinitely,  or  until  a  certain  period,  there  the  liability  is 
ocntinuing ;  but  where  no  time  is  fixed,  and  nothing  in  th^  iiistm- 
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xaent  indicates  %  oontinuanoe  of  the  undertaking,  the  presuaiption 
is  in  &yQr  of  a  limited  liability  as  to  time,  whether  the  amount  is 
limited  or  not"  And  Story,  J.  in  Cremer  v.  I£ggina(m,  (1 
Mown,  828,)  says,  ^'  the  presumption  in  all  doubtful  cases  is, 
tha^  the  guaranty  is  not  a  continuing  guaranty,  eorering  an  in- 
definite number  of  advances,  for  an  indefinite  spsce  of  time,  bvt 
is  intended  to  be  restricted  to  the  particular  transactLon,  in  re* 
spect  of  which  it  was  created.'^  In  view  of  such  a  rule,  and  all 
the  cases  on  the  subject  speak  the  same  language,  what  is  there 
in  this  contract  which  can  justify  a  court  in  hdding  that  it  was 
intended  to  coyer  all  advances  which  the  plamtifi  should  firam 
time  to  time  make  to  Doaue  &  Hoy  sradt,  not  exceeding,  of  couraei 
at  any  one  time,  the  amount  of  the  note,  until  the  guarantors 
should  give  notice  to  the  contrary  1  Is  it  not  entirely  clear^ 
rather,  that  when  Doane  &  Hoysradt  had  obtained  upon  the 
credit  of  the  note  the  sum  of  $4000,  it  had  folly  performed  the 
office  for  which  it  was  intended,  and,  when  the  amount  so  obtained 
had  been  refunded,  that  its  power  to  bind  the  def (^dants  ceased  7 
The  case  of  Kirby  v.  The  Duke  of  MarOan/y  (2  Mende^  S. 
18,)  cited  by  the  defendants'  counsd,  is  more  nearly  in  point 
than  any  other  case  with  which  I  have  met.  The  action  was 
upon  a  bond  executed  by  one  Gobum,  as  principal,  and  the  Duke 
as  surety.  In  the  condition  c£  the  bond  it  was  recited  that 
Gabun  had  applied  to  the  plaintiff  to  advance  him  money,  and 
tfaart:  the  plaintiff  had  consented  to  make  such  advances,  upon 
eondition  that  the  Duke  would  enter  into  that  obligation,  and 
then  it  was  provided,  that  if  the  obligors  should  pay  all  such 
sums  of  money,  not  exceeding  £8000,  as  should  or  might  at  any 
time  thereafter  be  advanced  and  lent  by  the  plamtiff  to  Cobuni, 
er  paid  to  his  use  by  his  order  and  directicm,  the  obligaticm 
should  be  void.  It  was  held,  that  this  bond  did  notamount  to  a 
oontinuing guaranty.  Lord  EUenboro'  said, '' this  is  abondgivea 
by  the  surety  ss  an  indemnity  for  advances,  to  a  definite  amount. 
It  is  the  same  as  if  the  surety  had  expressed  that  the  bankers 
might  lend  to  the  amount  of  £8000,  and,  when  an  advanos  waa 
nade  to  ihat  amount,  the  guaranty  became /uhc^w  o^icjo^"  It 
SMBM  to  mfi^tha^  if  instead  of  making  tbianotCi  pay abto  mi^ 
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mand,  the  engagement  which  these  sureties  intended  to  enter 
into  with  the  phuntiffs  had  been  written  ont  at  length,  it  might 
have  been  expressed  in  very  mnch  the  same  terms  as  those  em- 
ployed in  the  Duke's  bond.  There  is  certainly  nothing  on  the 
&ce  of  the  defendants'  contract  which  indicates  any  intention  to 
incur  any  obligation  beyond  a  s^igle  loan  of  $4000.  When  that 
loan  had  been  made  and  repaid,  the  purpose  of  making  the  note, 
80  far  as  it  can  be  inferred  from  the  instrument  itself,  was  ac- 
complished, and,*  like  the  bond  in  Kirby  v.  The  DvJce  of  Marl- 
boro\  it  -wzsftmcttis  officio. 

Upon  this  ground,  therefore,  as  well  as  for  the  reason  that  the 
principal  debtors  had  no  authority  to  pledge  the  note  as  collat- 
eral security  for  their  drafts  discounted  by  the  plaintiffs,  I  am 
of  opinion  that,  upon  the  £acts  as  they  appear  in  this  case, 
no  action  can  be  maintained  upon  the  note.  A  new  trial  should 
therefore  be  awarded. 


Wright,  J.  concurred. 
Parker,  J.  dissented. 


New  trial  granted. 


[Albany  General  Term,  September  6, 1862.    Parker,  WrighJt  and  Harris^ 
Joitices.] 


Van  Schaick  vs.  Winne  and  others,  executors,  &c. 

A  complaint  alleged  that  on  the  18th  of  Oct  1842,  one  S.  made  and  executed 
to  the  plaintiff  an  instrument  under  seal,  by  which,  in  consideration  of  the 
•om  of  4M06O,  to  be  paid  to  him  on  the  Ist  day  of  Nov.  then  next,  he  agreed 
to  convey  to  the  plaintiff  a  certain  lot  of  land ;  8600  of  said  sum  to  bo  paid 
in  cash,  $600  by  an  indorsed  note  at  ninety  days,  and  the  residue  secured 
by  bond  and  mortgage  upon  the  premises,  payable  in  six  semi-annual  in- 
stallments. Possession  to  be  given  on  the  1st  of  November.  That  an 
Indorsement  was  made  upon  this  agreement,  executed  by  W.,  the  dcfend- 
Aiits'  testator,  by  which,  in  consideration  of  one  dollar  to  him  paid  by  the 
.  plaintiff,  W.  goanmtied  the  fulfllhnent  of  the  oontiact  by  S.  The  oomplai&t 
Vol-  XVI.  12 
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tben  alleged  that  on  the  day  of  the  ezecntion  of  Ihe  agreement  and  guar- 
anty the  plaintiff  paid  to  S.  8600,  "  and  was  ready  and  wiUing  to  fuifiUkis 
obUgations  by  mrtnu  of  said  instrumsnt ;"  that  such  proceedings  had  been 
bad,  at  law,  against  S.,  on  account  of  his  failing  to  fulfill  his  obligations, 
that  in  March,  1844,  the  plaintiff  recovered  a  judgment  against  him  for 
$526,84,  which,  owing  to  the  insolvency  of  8.  still  remained  unsatisfled. 
And  the  plaintiff  claimed  that,  by  Tirtne  of  the  guaranty,  the  defendants, 
as  the  executors  of  W.,  were  liable  to  them  for  the  amount  of  the  Judgment 
recovered  against  8.  Heldt  on  demurrer,  that  the  agreement  was  to  be  ex- 
ecuted on  both  sides  at  the  same  time,  by  concurrent  acts  of  the  parties, 
and  that  neither  party  could  maintain  an  action  upon  it  without  showing 
performance,  or  an  offer  to  perform,  on  his  part. 

BtUd  also,  that  the  absence  of  any  averment  that  the  plaintiff  ofibred  to  per- 
form the  agreement  on  his  part,  or  that  he  requested  8.  to  convey,  oar  that 
he  gave  him  notice  of  his  readiness  to  perform,  was  a  fatal  defect  in  the 
complaint. 

aOd/urther,  that  the  averments  in  the  complaint,  that  S.  "  foiled  to  (Mil  his 
obligations  by  virtue  of  said  inatrnment,"  was  not  a  sufficient  allegation  of  a> 
breach  of  the  agreement  by  8.  That  the  plaintiff  should  have  stated  tMe 
facts  showing  a  breach  by  8.,  instead  of  alleging  a  conclusion  of  law  arising 
Arom  the  facts. 

It  was  also  held,  that  the  allegation  in  the  complaint,  of  the  recovery  of  a  judg- 
ment against  8.  "  on  account  of  his  failure  to  fulfill  his  obligations,"  was  not 
a  circumstance  of  which  the  plaintiff  could  avail  hhnaelf,  to  establirii  the 
defendants'  liability ;  but  that  the  fkcts  showing  the  failure  of  8.  must  be 
averred,  and  proved,  before  tho  estate  of  the  guarantor  could  be  charged  for 
the  default  of  8. 

Demurrer.    The  complaint  stated  that  on  the  18th  of  Octo- 
ber, 1842,  one  Arthur  C.  Southwick,  assignee  of  Jacob  L. 
Winne,  made  and  executed  to  the  plaintiff  an  instrument  under 
seal,  of  which  the  following  is  a  copy :  '^  In  consideration  of  the 
sum  of  $4060  to  mo  to  be  paid  on  the  first  day  <^  Noyember 
next,  I  hereby  agree  to  convey  to  John  Van  Schaick,  of  the  city 
of  Albany,  the  premises  in  Jackson-street  lately  occupied  by 
Jacob  L.  Winne  as  a  soap  and  candle  manufactory,  aa  ixmveyed 
to  him  by  the  State  Bank,  by  deed  bearing  date  the  Ist  day  of 
April,  1839,  and  recorded  in  book  No.  67  of  deeds,  pages  81,  d^c. 
July  29,  1889 ;  said  sum  of  $4050  to  be  paid  as  follows,  yiz  : 
$500    thereof  in  cash;  $500  by  note  at  ninety  days,  with 
i^pproved  iadoraement,  and  the  residue  secured  by  bond  tad 
xaortgafe  upon  Mid  ptwoMt,  paymble  in  six  semManual  uiMll* 
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ments  from  the  first  day  of  Noyember  next,  with  interest  on  the 
whole  sum  remaining  due  and  mipaid,  pajable  semi-annnallj 
from  said  time.  Possession  to  be  given  on  said  first  day  of  No- 
vember. Witness  my  hand  and  seal  this  18th  day  of  Oetober, 
1842.  Arthur  C.  Southwick."    [l.  s.] 

Upon  this  agreement  was  indorsed  an  instniment,  executed  by 
the  defendant's  testator,  in  the  words  and  figures  following : 

"  In  consideration  of  one  dollar  to  me  in  hand  paid  by  J<dm 
Van  Schaick,  I  guaranty  the  fulfillment  of  tiie  within  contract 
on  the  part  of  Arthur  G.  SouthwicL  Witness  my  hand  and 
seal,  this  18th  day  of  October,  1842.    John  L.  Winne.''  [l.  a.] 

The  plaintifi'  alleged  that  on  the  day  of  the  execution  of  these 
instruments  he  paid  to  Southwick  $500  in  pursuance  of  the  terms 
thereof,  ^  and  was  ready  and  willing  tofulfiU  his  obligations 
by  virtue  of  said  instrument ;"  tiiat  such  proceedings  had  been 
had,  at  law,  against  Southwick,  on  account  of  his  failing  to  frd- 
fiU  his  obligations  under  said  instrument,  that,  on  the  18th  of 
March,  1844,  the  plaintiff  recovered  a  judgment  against  him  fi>r 
$526,84,  but  that,  owing  to  his  insolvency,  the  judgment  still 
remained  unsatisfied.  The  plaintiff  then  claimed  that,  by  virtue 
ef  the  goaranty,  the  defendants  as  the  legal  representatives  of 
John  L.  Winne,  the  goarantor,  were  liaUe  to  the  plaintiff  for 
the  amount  of  the  judgment  against  Southwick  with  interest ; 
ifor  which  sum  he  demanded  judgment 

The  defendants  demurred  to  the  complaint  and  specified 
eighteen  grounds  of  demurrer,  all  of  which  amounted  in  substance 
to  the  general  ground  of  demurrer  specified  in  the  code,  that  the 
complaint  did  not  state  fects  sufficient  to  constitute  aeause  of 
action  against  the  defendant.  The  issue  of  law  thus  made  hav- 
ing  been  argued  at  a  special  'term,  judgment  was  rendered  fer 
the  plaintiff.    From  this  judgment  the  defendants  i4>pealed. 

Thomas  Smithy  for  the  plaintiff 

L.  Birdseye,  for  the  defendants. 

By  the  Courty  Harris,  J.    The  technical  rules  for  the  con- 
I  ef  exsimtory  agreementSy  which  <nct  prevailed,  h«ve 
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been  abandoned,  and  now  Bucb  instroments  are  to  be  interpreted 
according  to  the  clear  intent  and  understanding  of  the  parties. 
Adopting  this  principle  of  construction,  there  is  no  difficulty  in 
determining  what  effect  should  be  given  to  the  agreement  upon 
which  this  action  is  founded.  It  was  executory  on  both  sides. 
It  was  to  be  executed  on  both  sides  by  concurrent  acts.  South- 
wick  was  to  sell,  and  convey  and  deliver  the  possession  of  the 
premises.  The  plaintiff  was  to  pay,  and  secure  the  stipulated 
price.  All  this  was  to  be  done  at  the  same  time.  Neither  was 
to  trust  to  the  personal  responsibility  of  the  other.  The  day 
fixed  for  a  full  performance  by  both  parties  was  the  first  of  No- 
vember. On  that  day,  each  party  was  bound  to  be  ready  to  do 
what  he  had  agreed  to  do. 

Such  an  agreement  obviously  belongs  to  the  fifth  class  of  cov- 
enants contained  in  the  celebrated  note  of  Sergeant  Williams  to 
Pordage  v.  Cofe,  (1  Sound.  820.)  «  Where  two  acts  are  to  be 
done  at  the  same  time,  as  where  A.  covenants  to  convey  an  es- 
tate to  B.,  on  such  a  day,  and  in  consideration  thereof  B.  cove- 
nants to  pay  A.  a  sum  of  money  on  the  same  day,  neither  can 
maintain  an  action,  without  showing  performance  of,  or  an  offer 
to  perform,  his  part,  though  it  is  not  certain  which  of  them  is 
obliged  to  do  the  first  act :  and  this  particularly  applies  to  all 
cases  of  sale."  The  same  rule  is  stated  more  briefly  by  Savage, 
Ch.  J.  in  Tompkins  v.  EUiot,  (5  Wend.  496.)  "  Where  two 
acts  are  to  be  done  at  the  same  time,"  he  says,  ^^  neither  party 
can  maintain  an  action  without  showing  perfonnance,  or  an  offer 
to  perform,  on  his  part." 

In  West  V.  Emmons,  (5  John.  179,)  an  agreement  had  been 
executed  on  the  7th  of  April,  1807,  wherein  the  defendant  had 
covenanted  to  execute  to  the  plaintiff,  on  or  before  a  specified 
day,  a  deed  of  a  certain  lot  of  land,  and  the  plaintiff  had  covo- 
nanted,  that  upon  the  execution  of  the  deed,  he  would  secure 
the  pujrchase  money  by  his  bond,  and  a  mortgage  upon  the  prem- 
ises. The  purchaser  sued  the  vendor  for  not  conveying  accord- 
ing to  his  agreement,  and  averred  his  readiness  to  execute  the 
bond  and  mortgage,  and  that  although  he  had,  at  the  time  speci- 
fied in  the  agreement,  requested  the  defendant  to  exBcntetbe 
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deed,  he  had  not  done  bo.  Upon  demurrer  to  the  declaration  it 
was  held  that  the  averment  of  the  phuntiff 's  readiness  to  perform 
on  his  part,  and  that  the  defendant  was  requested  to  execute 
the  deed,  and  had  refused,  was  all  that  was  necessary  to  main* 
tain  the  action.  The  plaintiff's  averment  in  this  case  falls  short 
of  that  in  West  v.  EtnmonSy  in  one  essential  particular.  The 
plaintiff  says  he  was  ready  and  willing  to  falfiU  his  obligations 
by  virtue  of  the  instrument.  Assuming  that  this  is  a  sufficient 
averment  of  the  fiM^tthat,  at  the  day  specified,  he  was  ready  and 
willing  to  pay  for  the  property  to  be  conveyed,  according  to  the 
terms  of  his  agreement,  which  is  certainly  quite  as  much  as  the 
plainliff  can  claim  for  his  allegation,  there  is  no  averment  that 
he  offered  to  perform  the  agreement  on  his  part,  or  that  he  re- 
quested Southwick  to  convey ;  or  that  he  gave  him  notice  of 
his  readiness  to  perform.  The  omission  of  any  such  averment 
is,  it  seems  to  me,  a  &tal  defect  in  the  plaintiff's  case.  The 
performance  of  the  agreement  by  each  party  was,  as  we  have 
seen,  the  condition  of  the  performance  by  the  other.  Thus,  the 
undertakings  of  the  parties  were  mutually  dependent.  South- 
wick was  not  obliged  to  part  with  the  property  without  receiv- 
ing the  stipulated  consideration ;  and,  on  the  other  hand,  the 
plaintiff  was  not  bouivl  to  part  with  his  securities,  or  even  to 
execute  his  bond  and  mortgage,  until  he  received  an  equiv- 
alent in  the  conveyance  of  the  premises.  Under  such  circum- 
stances, either  party  desiring  to  compel  the  other  to  perform 
on  his  part,  must  make  his  own  part  of  tlfe  agreement  a  condi- 
tion precedent,  and  allege  a  performance,  or  something  equiva- 
lent thereto.  Such  an  averment  is  essential  to  the  cause  of 
action,  and  must  be  supported  by  proof.  This  principle  is  stated 
with  great  clearness  and  simplicity  in  CaUonel  v.  Briggs,  (1 
Salk,  112.)  The  agreement  was,  that  the  defendant  should  pay 
so  much  money,  six  months  after  the  bargain,  the  plaintiff  trans- 
ferring stock.  The  plaintiff  at  the  same  time  gave  a  note  to 
the  defendant  to  transfer  the  stock,  the  defendant  paying,  ^c. 
Et  per  HoU^  Ch.  J.  '^  If  either  party  would  sue  upon  this 
agreement,  the  plaintiff  for  not  paying,  or  the  defendant  for  not 
traatffemag,  the  one  must  avfir  ond  prove  a  trcmafer  or  a  ten^ 
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deTj  and  the  other,  a  payment  &r  a  tender.**  Chitt^f  also  Bsy^ 
^  Where  the  acts  to  be  performed  by  each  party  are  mataed, 
and  to  take  place  at  the  same  time,  the  plaintiff  should  not  only 
aver  a  readiness  to  perform  his  act,  bat  also  a  notice  of  such 
readmessj  or  insert  some  other  allegation  to  dispense  -with  it'' 
(1  Chit.  PL  829,  tit.  Averment  of  Notice.  See  aUo  Green  r. 
Reynolds,  2  John.  207 ;  Porter  v.  Roee,  12  Id.  209.)  In  this 
respect,  at  least,  the  complaint  fails  to  state  a  cause  of  action. 
It  may  well  be,  that  Sonthwick,  like  the  plaintiff,  was  readjf 
and  willing  to  perform  his  obligations  according  to  the  agree- 
ment As  the  acts  to  be  performed  were  concurrent  acts,  what 
would  be  equivalent  to  a  performance  by  one  party,  would  be 
^uaUy  so  for  the  other.  If,  then,  it  is  sufficient  for  the  plain- 
tiff to  ayer  that  he  was  ready  and  willing  to  perform  on  his  part) 
without  averring  an  offer  to  perform,  or  notice  of  his  readiness, 
the  defendant,  too,  may  answer  that  Southwick  was  also  ready 
and  willing,  although  he  neither  tendered  a  performance  nor  gave 
notice  that  he  was  ready  to  perform.  Or,  if  the  plaintiff  may 
maintain  an  action  for  the  non-performance  of  Southwick,  upon 
euch  an  averment,  might  not  a  similar  action  upon  the  same 
averment  be  also  maintained  against  the  plaintiff?  Thus,  the 
absurdity  would  be  presented,  of  each  party  to  a  contract  con- 
taining mutual  and  dependent  conditions,  alleging  what  is  equiv- 
alent to  performance  on  his  part,  and  maintaining  an  action 
against  the  other  for  a  fidlure  to  perform  his  part  of  the 
agreement 

Assuming  therefcMre,  that  all  the  averments  in  the  complaint 
are  true,  enough  is  not  shown  to  put  Southwick  in  defiiult.  He 
may,  for  any  thing  that  appears  to  the  contrary,  have  been  as 
ready  and  as  willing  to  perform  the  agreement  on  his  part^ 
as  was  the  plaintiff. 

Nor  has  the  plaintiff  sufficiently  alleged  a  breach  of  the  agree* 
ment  by  Southwick.  The  only  averment  in  this  respect  is,  that 
Southwick  '<  failed  to  fulfill  his  obligations  by  virtue  of  said  in* 
strument"  Whether  he  «  fhiled  to  fulfill  his  obligations,"  or  not^ 
is  a  conclusion  of  law,  to  be  derived  from  the  &ots,  when  they 
an  made  to  appear.    It  is  not  an  issuable  fi^t    T1»e  {flfttnttf, 
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shcmld  have  stated  snoh  facts  as,  if  controverted,  he  intended  to 
prove,  to  show  a  breach  of  the  agreement  by  Southwick ;  as, 
that  he  had  refused  or  omitted  to  execute  the  deed ;  and,  hav- 
ing stated  the  facts  which  he  was  advised  were  sufficient  to 
show  Southwick  in  defauU,  the  defendant  would  have  had  the 
right  to  controvert  them,  or,  if  he  denied  that  they  were  sufficient 
to  constitute  a  breach,  he  might,  by  demurrer,  have  taken  the 
judgment  of  the  court  upon  that  question.  The  office  of  plead- 
ing is  to  apprise  the  opposite  party  of  the  &cte  upon  which  the 
pleader  relies  to  sustain  his  cause  of  action,  or  his  defense. 
Nothing  which  does  not  tend  to  this  end  properly  belongs  to  a 
pleading.  To  say  that  Southwick  has  ''  &iled  to  fulfill  his  obli- 
gations," is  no  more  than  saying  that  he  has  broken  his  contract, 
or  that  the  plaintiff  is  entitled  to  judgment.  It  involves  no 
question  of  fact.  It  is  merely  the  plaintiff's  inference  from  a 
state  of  facts  which  he  has  not  thought  fit  to  disclose.  He  has 
not  therefore,  stated  the  fiusts  which,  according  to  his  own  views, 
constitute  his  cause  of  action.  See  Boyce  v.  Brown^  (7  Barb. 
80;)  Russett  v.  Clapp,  {Id.  482  ;)  Wkittaker's  Practice,  161, 
where  the  cases  on  the  subject  are  collected  and  the  rule  is  cor- 
rectly stated  to  be  that  <'  the  facts  themselves,  as  they  really 
ooonrred,  and  not  the  legal  ccmclusiinis  to  be  drawn  from  them» 
ought,  in  all  cases,  to  be  pleaded." 

Nor  is  the  recovery  of  a  judgment  against  Southwick  "on 
account  of  his  &iling  to  fulfill  his  obligations,"  a  fact,  of  which 
the  plaintiff  can  avail  himself  to  establish  the  defendants'  liabil- 
ity. Their  testator  undertook  that  Southwick  should  fidfiU  his 
contract  with  the  plaintiff.  If  he  has  not  done  so,  the  fSeusts 
which  show  his  fiiilure  must  be  averred  and  proved,  before  the 
estate  of  the  guarantor  can  be  charged  for  his  de&ult.  How 
the  judgment  came  to  be  recovered  against  Southwick,  is  a  mat- 
ter which  does  not  concern  the  defendants.  It  may  have  been 
on  the  ground  that  the  contract  had  been  waived  or  rescinded, 
and  thus  Southwick  had  made  himself  liable  to  refund  the  money 
he  had  received.  It  may  have  been  recovered  thit)Ugh  neglect, 
or  by  collusion.  It  is  enough  to  say,  that  the  defendants  have 
not  undertaken  to  be  bound  by  any  suah  recovery.    They  ean 
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only  be  made  liable  by  establishing  a  breach  of  their  own  con- 
tract, and  that  can  only  be  done  by  showing  that  Sonthwick 
has  not  kq>t  his  contract  with  the  plaintiff.  It  was  for  thiS| 
and  this  only,  that  their  testator  undertook. 

For  all  these  reasons,  I  am  of  opinion  that  the  plaintiff  has 
&iled  to  state  in  his  complaint  a  sufficient  cause  of  action.  The 
judgment  of  the  special  term  should  therefore  be  reversed,  and 
judgment  rendered  for  the  defendants  upon  the  demurrer,  but 
with  liberty  to  the  plaintiff  to  amend  his  complaint,  upon  pay- 
ment of  costs. 

[Albany  General  Term,  September  6, 1852.  Parker,  Wright  and  Harris, 
Justices.] 
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It  is  not  necessary  that  the  complaint,  in  a  justice's  court,  should  correspond 
with  the  summons,  in  respect  to  the  cause  of  action.  The  particular  plea 
need  not  be  stated  in  the  summons.  If  the  complaint  is  in  a  civil  action  it 
Is  enough. 

A  Justice  of  the  peace  may  instruct  the  jury  on  a  question  of  law ;  but  if  he 
misdirects  them  it  is  error.  Ho  may,  however,  leave  the  whole  case  to 
them,  without  any  instructions  ;  and  in  that  case,  if  the  jury  judge  errone- 
ously on  a  point  of  law,  the  appellate  court  will  correct  the  error,  on  appeal. 

By  refusing  to  charge  as  requested  by  one  of  the  parties,  the  justice  will  not 
be  deemed  to  have  charged,  by  implication,  the  converse  of  the  proposition 
offered. 

This  cause  was  commenced  in  a  justice's  court,  where  the 
plaintiff  obtained  a  judgment.  The  defendant  appealed  to  the 
county  court  of  Franklin  county,  and  the  county  judge  having 
been  counsel  for  one  of  the  parties,  certified  the  cause  to  this 
court.    The  opinion  states  the  material  &cts. 

H.  A.  Paddock^  for  the  appellant. 

A.  Hobbs,  for  the  respondent. 
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Bjf  the  Court,  Willard,  P.  J.  This  action  was  tried  before 
a  justice  and  a  jury  of  Franklin  county,  in  December,  1851, 
when  the  plaintiff  obtained  a  verdict.  The  defendant  appealed  to 
the  county  court,  and  the  county  judge  certifies  that  he  had  been 
counsel  in  the  cause,  and  the  cause  is  thus  transferred  to  this 
court  by  the  amended  judiciary  act  of  1847. 

The  ^t  objection  taken  by  the  defendant  is  to  the  summons. 
It  is  not  set  out  at  length,  but  it  is  stated  that  it  required  the 
defendant  to  answer  the  plaintiff  "  in  a  civil  action  for  damage 
and  fidse  representations  in  the  sale  of  a  horse."  The  complaint 
was  for  a  breach  of  warranty  in  the  sale  of  a  horse.  It  is  stated 
that  the  defendant  warranted  the  horse  to  be  eight  years  old, 
whereas  he  was  older ;  that  he  warranted  him  all  right  in  the 
legs  and  sound  every  way,  as  far  as  he  knew ;  whereas  he  was 
diseased  in  the  legs  and  in  other  respects.  The  defendant  ob- 
jected that  the  complaint  did  not  correspond  with  the  summons, 
but  the  justice  overruled  the  objection. 

The  complaint  was  in  a  civil  action,  and  that  is  enough.  We 
have  repeatedly  held  that  the  particular  plea  need  not  be  stated 
in  the  summons.  The  defendant  then  pleaded  the  general  issue, 
and  gave  notice  of  special  matter.  The  cause  was  tried  by  a  jury. 
The  plaintiff  proved  that  in  October  previous  he  purchased  the 
horse  of  the  plaintiff  for  90  dollars  ;  that  at  the  trade,  the  plain- 
tiff asked  the  defendant  if  he  would  warrant  the  horse  sound? 
and  the  defendant  said  he  would,  as  &r  as  he  knew.  He  asked 
the  defendant  the  horse's  age,  and  the  defendant  answered,  eight 
years  old.  The  evidence  tended  strongly  to  show  that  the  horse 
was  11  years  old,  at  the  time  of  the  trade.  One  witness  swore  that 
the  difference  in  value  between  the  horse  at  8  and  11  years 
would  be  $15.  Two  or  three  other  witnesses  swore  there  would 
be  no  difference  in  value  between  those  ages ;  that  they  would 
as  soon  have  the  horse  at  11  as  at  8,  if  he  was  sound.  There 
was  some  evidence  tending  to  show  that  the  horse  had  a  sprain, 
or  a  spavin  in  one  leg,  and  that  he  was  affected  with  heaves ; 
and  there  was  evidence  on  the  other  side,  that  he  was  sound 
every  way,  and  very  little,  if  any,  tending  to  show  that  the  de- 
fendant knew  of  any  unsoundness ;  though  it  tended  to  show 
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that  he  knew  the  age  of  the  horse  wan  eleven  instead  of  eight. 
When  the  testimony  was  closed,  the  defendant  aeked  the  eoort 
to  charge  the  jorj,  Ist.  That  the  plaintiff  was  bound  to  prove 
that  at  the  place  of  sale  there  was  a  difference  in  the  value  of 
the  hearse  at  8,  from  one  11  years  of  age ;  2.  That  if  the  seller 
was  ignorant  of  the  age  of  the  horse,  the  mere  representaticm  of 
the  age  of  the  horse  was  no  ¥rarraiity.  8.  That  if  a  seller  rep- 
resents what  he  believes,  as  to  the  valne  and  qualities  of  the 
horse,  there  is  no  fraud  or  warranty  in  llie  case.  4.  That  the 
jury  were  bound  by  the  testimony  in  the  case,  and  could  not  take 
their  own  opinions  into  consideration  as  to  the  damages.  5.  That 
there  was  no  evidence  that  the  defendant  knew  the  horse  was 
unsound.  6.  That  there  was  no  proof  of  damages  arising  from 
any  unsoundness.  To  this  the  justice  replied  that  the  jury  had 
heard  all  the  testimony,  and  the  arguments  of  counsel,  and  were 
the  judges  of  the  law  and  the  evidence,  and  that  the  court  had 
nothing  more  to  say  to  them  and  would  leave  the  matter  for 
their  consideration.  The  jury  found  a  verdict  {or  the  plaintiff 
for  $7  damages,  on  which  the  justice  gave  judgment. 

The  main  pomt  in  the  case,  ^is  that  the  justice  refused  to 
charge  as  requested ;  and  it  is  insisted  that  it  was  equivalent  to 
a  charge  directly  the  contrary  from  the  defendant's  prayer 
for  instructions. 

IS  the  justice  was  bound  to  charge  the  jury  upon  any  point  in 
the  case  to  which  either  party  might  call  his  attention,  his  re- 
fusal to  charge  in  a  material  respect,  as  prayed,  would  probably 
be  error.  It  was  held  by  the  supreme  court  in  McNeil  r. 
Scojffield,  (8  John.  486,)  that  in  proceedings  before  justices  of  the 
peace,  under  the  act  for  the  recovery  of  debts  to  the  value  of 
twenty-five  dollars,  the  jury  might  decide  both  the  law  and  the 
fact.  In  Reynolds  v.  Bedford,  (8  Cames,  140,)  the  justice  had 
overruled  a  demurrer  to  evidence,  and  the  court  held  that  he  was 
right  in  80  doing ;  as  the  effect  of  a  demurrer  to  evidence  would 
be  to  draw  the  examination  of  facts  from  the  jury  to  the  court ;  a 
proceeding  deemed  inapplicable  to  justices'  courts,  where  it  was 
intended  that  the  whole  matter  should  be  tried  by  the  jury,  in 
case  a  jury  was  demanded  by  either  party.    For  the  same  reason^ 
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it  has  been  held  by  ns  that  a  bill  of  exceptions  is  inapplicable 
to  justices'  courts.  (2  R.  S.  422,  428.)  The  justice  may  in- 
struct the  jury  on  a  question  of  law ;  but  if  he  misdirects  them 
it  is  error.  ( The  Trustees  of  Perm  Yon  v.  Thome,  6  HUl,  826.) 
Sut  he  may  leaye  the  whole  case  to  them  without  instruction ; 
and  in  that  case  if  the  jury  judge  wrong  on  a  point  of  law  the 
appellate  court  will  correct  it  on  appeal.    {Id.) 

The  justice  in  this  case,  left  the  whole  matter  to  the  jury,  law 
as  well  as  fact  He  did  not,  as  the  appellant's  counsel  supposes, 
by  implication  charge  the  converse  of  the  defendant's  propositions. 
They  were  left  unfettered,  to  decide  both  the  law  and  the  fiict. 
We  cannot  say  that  they  have  decided  wrong.  It  is  probable 
that  their  verdict  was  for  the  difference  in  value  between  the 
horse  as  warranted  at  eight  years  old,  and  his  actual  age,  which 
was  eleven.  They  were  the  best  judges  of  that  value.  There 
was  no  more  than  the  usual  conffict  of  evidence,  characteristic 
of  horse  trades.  The  witness  sought  to  be  impeached  was^sup- 
ported ;  but  his  testimony  as  to  the  age  of  the  horse  was  corrob- 
orated by  that  of  one  or  more  witnesses  to  the  same  point,  who 
were  unimpeached. 

The  questions  objected  to  by  the  defendant's  counsel,  whether 
light  or  wrong,  led  to  no  result  prejudicial  to  the  defendant. 

On  the  whole  I  think  no  injustice  was  done  by  the  justice  or 
the  jury. 

Judgment  of  the  justice  affirmed. 

[FcLTON  General  Term,  September  6, 1852.  WiUard,  Band,  Cody  imd  C.  L. 
AlUn,  Justices.] 
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The  Troy  and  Boston  Railroad  Company  vs.  The  Pres- 
ident, &c.  OF  THE  Northern  Turnpike  Company. 

It  was  the  intention  of  the  legislature,  by  the  act  of  1861,  relating  to  rail- 
road corporations,  to  apply  the  provisions  of  the  general  railroad  act  of 
1850,  so  far  as  they  relate  to  proceedings  for  the  purpose  of  obtaining  title 
to  lands,  to  the  corporations  mentioned  in  the  8d  section  of  the  act  of  1861. 
Accordingly  kdd  that  a  railroad  company,  having  obtained  the  appointment 
of  commissioners,  under  the  8d  section  of  the  act  of  1861,  has  the  right  to 
affpeal  from  the  award  made  by  them. 
Commissioners  of  appraisal  should  be  guided,  in  their  proceedings,  by  the 
established  rules  of  evidence.    No  testimony  should  be  received  which  a 
court  of  law  would  reject ;'  and  none  should  be  rejected  which  a  court  of 
law  would  hold  to  be  admissible. 
In  the  exercise  of  the  discretion  vested  in  the  court,  upon  appeal  A*om  an 
award  of  commissioners,  it  will  not  interfere  with  their  proceedings,  unless 
satisfied  that  some  substantial  error  has  been  committed. 
An  award  of  commissioners  will  not  be  set  aside,  for  every  technical  error,  in 
respect  to  the  admission  or  rejection  of  evidence.    The  error  should  be  of 
such  a  character  as  to  show  that  the  conunissioners  have  misapprehended 
the  principles  upon  which  they  were  to  make  their  appraisal,  and  that  the 
party  appealing  may  have  been  injuriously  affected  by  such  misapprehension. 
Where  the  inquiry  before  the  commissioners  is,  what  compensation  should  be 
made  to  a  turnpike  road  company,  for  granting  to  a  railroad  company  an 
easement,  or  right  of  way,  across  their  road,  any  proof  having  a  legitimate 
bearing  upon  that  question,  and  which,  by  the  established  rules  of  evidence, 
would  be  received  in  a  court  of  law,  should  be  received ;  and  all  other  proof 
should  be  rejected. 
It  should  be  assumed  that  the  railroad  company  will,  as  required  by  law,  re- 
store the  turnpike  to  such  a  state  as  not  necessarily  to  impair  its  usefVilness. 
The  consideration  that  the  business  of  the  turnpike  will  be  diminished  by  the 
constmction  of  a  railroad  along  the  same  general  line  of  travel,  should  be 
disregarded. 
The  opiniong,  or  conjectures,  of  witnesses,  as  to  the  effect  the  use  of  the  rail- 
'^^^   ^iil  produce  in  frightening  horses  traveling  upon  the  turnpike,  at  a 
i^rtf cnii^ J,  place ;  or  as  to  the  necessity  for  diverting  the  line  of  the  tum- 
^  *®*  ^t  soother  place,  and  the  cost  of  such  diversion ;  or  that  a  bridge 
am  *0  he  built  by  the  railroad  company  at  a  crossing ;  or  as  to  the 

^j^'^t  xifdAtoAges  the  turnpike  company  will  sustain  by  reason  of  the 
^^^^^  of  their  rood,  are  inadmissible  In  evidence. 

A 

2^     ^^^Ai«   from  the  apprusal  and  report  of  oommiBsioners. 

ly^^^'^^^^  of  the  Troy  and  Boston  railroad  croases  the  Northern 

^^^^x]ce  four  timeB.    Once  near  the  village  of  Lanaingbargh, 
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at  a  place  called  Oil  Mill  Hill,  and  three  times  in  the  town  of 
Pittstown.  At  the  Oil  Mill  Hill,  it  crosses  at  a  grade  seven 
inches  lower  than  the  turnpike.  The  second  crossing  is  about 
17  miles  from  Troy.  There,  the  railroad  company  have  changed 
the  line  of  the  turnpike  for  the  distance  of  754  feet.  The  new 
line  is  34  feet  longer,  and  of  an  easier  grade.  The  railroad 
crosses  the  turnpike,  at  this  place,  upon  a  bridge  24i  feet  wide, 
and  20  feet  high.  The  third  crossing  is  about  a  mile  still  fur- 
ther on,  at  an  angle  of  45  degrees,  and  about  eight  feet  below 
the  surface.  The  grading  of  the  turnpike  each  way  is  about 
150  feet,  at  a  grade  of  about  five  feet  to  the  hundred.  The 
fourth  crossing  is  about  half  a  mile  north  of  the  third.  It  is 
about  eleven  feet  below  the  surface  of  the  turnpike.  The  grad- 
ing is  about  200  feet  each  way  from  the  track,  and  the  grade 
five  feet  to  the  hundred. 

For  the  purpose  of  acquiring  the  right  to  make  these  cross- 
ings, the  railroad  company  presented  their  petition  and  procured 
the  appointment  of  commissioners,  pursuant  to  the  15th  section 
of  the  railroad  act  of  1850.  (Sess.  Laws  of  1850.  p.  218.) 
The  commissioners  awarded  to  the  turnpike  company  the  sum  of 
$2500.  From  this  aWard  the  railroad  company  appealed,  pur- 
suant to  the  18th  section  of  the  act.  Upon  the  hearing  before 
the  commissioners  the  turnpike  company  were  allowed  to  prove 
that  "  there  would  be  danger  of  horses,  when  passing  along  the 
new  turnpike  made  at  the  second  crossing,  sheering  off  from  the 
embankment,  and,  by  another  witness,  that  going  north,  on  the 
new  road,  there  would  be  danger,  when  the  cars  were  coming,  of 
horses  being  frightened  off  the  embankment 

In  respect  to  the  Oil  Mill  Hill  crossing,  the  turnpike  company 
were  allowed  to  prove  that,  when  coming  down  the  hill  with  a 
loaded  wagon,  it  would  be  difficult  to  check  the  team,  if  the  cars 
came  in  sight,  so  as  to  prevent  all  danger  of  collision ;  also^  that 
it  would  not  be  safe  to  leave  the  turnpike  as  it  then  was,  where 
the  railroad  crosses  it,  and  that  to  make  it  safe,  after  the  rail- 
road should  be*  constructed,  it  would  be  necessary  to  alter  and 
divert  the  turnpike  in  the  manner  represented  on  a  diagram  pro- 
duced before  the  commissioners^  and  that  the  expense  of  thus 
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diyerting  the  road  would  be  $7350.  The  turnpike  oompany 
were  also  allowed  to  prove  that,  where  a  rail  road  crofises  a  tnm* 
pike,  at  a  cutting  of  eight  feet  or  more,  a  bridge  would  be  ne- 
cessary, in  order  to  restore  the  turnpike  to  its  former  usefulness ; 
also,  the  amount  of  the  capital  stock  of  the  turnpike  company, 
and  the  amount  of  its  receipts  for  the  year  previous ;  also,  the 
annual  expense  of  keeping  the  turnpike  in  repair ;  also,  the  opin- 
ion of  witnesses  that  the  amount  of  damage  to  the  turnpike  com- 
pany, by  reason  of  the  several  crossings,  would  ,be  equal  to  one- 
third  or  one-half  the  value  of  the  road ;  that  its  earnings  would 
be  diminished  in  that  proportion. 

All  the  testimony  above  stated  was  objected  to  by  the  coun- 
sel for  the  railroad  company,  and  received  by  the  commissioners, 
notwithstanding  such  objection. 

A.  K.  HadUy^  for  the  apueHants. 

/.  Pierian,  for  ihe  respondents. 

JBy  the  Court,  Harris,  J.  The  railroad  company  obtamed 
the  appointment  of  commissioners,  under  the  3d  section  of  the 
act  of  1851,  relating  to  railroad  corporations.  {Sess,  Laws  of 
1851,  p.  20.)  That  section  provides,  that  upon  the  appointment 
of  such  commissiQners,  ''  all  subsequent  proceedings  may  be  had 
to  obtain  the  tide  to  lands,  to  the  same  extent,  and  in  the  same 
manner,  as  if  the  whole  amount  of  the  capital  stock,  &c.  had 
been  subscribed ;''  in  other  words,  the  proceedings  are  to  be  in 
conformity  with  the  provisions  of  the  railroad  act  of  1850.  (a) 
It  is  contended  by  the  counsel  for  the  turnpike  company,  that 
this  section  does  not  confer  upon  the  railroad  ocmipany  the  right 
to  appeal  from  the  award  of  the  commissioners.  But  I  think  it 
was  the  intention  of  ihe  legislature  to  apply  all  the  provisions 
of  the  act  of  1850,  so  fiur  as  they  relate  to  proceedings  for  tiie 
purpose  of  obtaining  the  title  to  lands  necessary  for  the  con- 
Btmctaon  of  the  road,  to  the  corporations  mentioned  in  the  third 
aeetion  of  ihA  act  of  1851.    The  proceedings  are  to  be  had  "to 
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the  suae  extent  and  in  the  same  manner,''  &c.  This  language 
may,  I  think,  be  fidrly  construed  to  embrace  an  appeal  from  the 
award  of  the  commissioners,  as  well  as  the  proceedings  to  obtain 
such  award. 

Tho  important  question  which  this  case  presents  is,  upon 
what  principle  the  court  should  proceed  in  reviewing  the  pro- 
ceedings of  the  commissioners,  upon  appeal.  No  rules  are  pre- 
scribed in  the  act,  to  govern  the  court  in  its  review.  It  is  merely 
declared  that  on  the  hearing  of  the  appeal,  the  court  may  direct 
a  new  appraisal,  before  the  same  or  new  commissioners,  in  its 
discretian.  In  the  exercise  of  tins  discretioui  no  court,  probably,' 
would  feel  caUed  upon  to  interfere,  unless  it  should  be  satisfied 
that  some  substantial  error  had  been  committed.  Commission- 
ers, in  their  proceedings,  ought  to  be  guided  by  the  established 
rules  of  evidence.  No  testimony  should  be  received,  which  a 
court  of  law  would  reject,  and  none  should  be  rejected,  which  a 
court  of  law  would  hold  to  be  admissible.  (See  Rochester  and 
Syracuse  Railroad  Co.  v.  Budhngj  6  How.  Pr.  Rep.  467.) 
And  yet  the  award  should  not  be  set  aside,  for  every  technical 
error  in  this  respect.  The  error  should  be  of  such  a  charact^ 
as  to  show  that  the  commissioners  have  misapprehended  the  prin- 
ciples upon  which  they  were  to  make  their  appraisal,  and  that 
the  party  appealing  may  have  been  injuriously  affected  by  such 
misapprehension.  "  The  general  rule  is  admitted,"  said  Nelson, 
Ch.  J.,  in  Lincoln  v.  The  Saratoffa  and  Schenectadjf  Railroad 
Company^  (28  Wend  432,)  '<  that  witnesses  must  speak  as  to 
hcta;  and  fkcts  too  within  their  own  personal  knowledge.  Opinions, 
belief,  deductions  from  fisu^,  and  such  like,  are  matters  which 
belong  to  thejuryj  and  by  which  they  arrive  at  their  verdict 
When  the  examination  extends  to  these,  and  the  judgment,  be- 
lief and  inf^Nrences  of  a  witness  are  inquired  into,  as  matteri 
proper  for  the  consideration  of  a  jury,  theur  province  is  b  a 
measure  nturped :  the  judgment  of  witnesses  is  substituted  for 
that  of  the  jury."  A  fiiithful  adherence  to  this  cardbal  princi* 
pie  ui  the  law  of  evidence  cannot  be  insisted  upon  too  rigidly. 
In  the  legal  investigation  of  truth,  no  other  rule  is  safe.  Ooih 
jecture,  speculation,  inlerence,  deduction,  opinion,  bdie(  every 
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thing,  except  what  witnesses  can  state  of  their  own  personal 
knowledge,  so  far  as  it  may  be  resorted  to  at  all,  must  be  con- 
fined to  the  tribunal  whose  province  it  is  to  decide  upon  ques- 
tions of  fact.  The  only  exception  to  this  general  rule  is,  that 
"  on  questions  of  skill  and  judgment,  men  of  science  and  expe- 
rience are  allowed  to  give  their  opinions  in  evidence."  Such 
men  are  allowed  to  state,  as  the  result  of  their  own  study,  or 
their  observation  and  experience,  their  conclusions  upon  a  given 
state  of  &cts.  To  the  principle  of  this  exception  may  be  refer- 
red the  rule  which  permits  witnesses  to  state  their  opinion  as 
to  the  value  of  property.  A  witness  who  has  a  personal  knowl- 
edge of  any  property  in  question,  and  from  his  own  observation 
and  experience  has  become  acquainted  with  its  value,  may  give 
in  evidence  his  opinion  on  that  question.  It  is  because  he  is 
able  to  speak  with  more  understanding  than  others.  Indeed,  it 
would  not  be  a  very  gross  perversion  of  terms  to  say,  that  the 
value  of  an  article  of  property,  as  estimated  by  such  a  witnesSf 
is  rather  a  matter  of  fact  than  opinion. 

If  the  commissioners,  in  deciding  upon  the  admission  or  rejec- 
tion of  the  evidence  offered  by  the  parties,  were  to  be  guided  by 
these  principles,  as  I  think  they  were,  it  is  clear  that  they  have 
erred  to  an  extent  which  ought  not  to  be  disregarded.  The 
opinions,  or  rather  conjectures  of  the  witnesses,  that  horses 
might  be  frightened  off  the  new  embankment  made  by  the  rail- 
road company  where  they  had  changed  the  line  of  the  road,  at 
the  second  crossing,  ought  not  to  have  been  admitted  in  evidence. 
The  inquiry  itself  was  improper.  It  had  nothing  to  do*  with 
the  compensation  to  which  the  turnpike  company  were  entitled. 
The  railroad  company  were  bound  to  restore  the  turnpike  '^  to  its 
former  state,  or  to  such  a  state  as  not  unnecessarily  to  impair 
its  usefulness."  If  it  should  fail  to  discharge  this  duty  it  might 
form  the  subject  of  an  action,  or  other  legal  proceedings,  against 
the  railroad  company,  but  it  was  not  for  the  commissioners  to 
inquire  whether  this  duty  had  been  or  was  to  be  performed. 

The  same  is  true  of  the  evidence  in  relation  to  the  crossing 
at  the  oil-mill  hill.  Witnesses  were  allowed  to  testify  that,  in 
their  opimon,  it  would  be  necessary,  for  the  sake  of  safety,  to 
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divert  the  line  of  the  turnpike  so  as  to  descend  the  hill  in  an- 
other place,  and  that  such  diversion  would  cost  $7850.  If  this 
was,  in  &ct,  necessary,  the  railroad  company  was  bound  to  do  it,' 
and  it  was  no  part  of  the  duty  imposed  upon  the  commissioners, 
to  inquire  whether  they  would  do  it  or  not,  nor  even  whether  it 
would  be  necessary.  And  besides,  if  it  had  been  a  legitimate 
subject  of  inquiry,  the  views  of  the  witnesses,  on  the  subject, 
would  ftimiflh  no  proper  evidence  upon  which  to  determine  the 
question. 

For  the  same  reasons,  the  commissioners  improperly  received 
evidence  to  show  that,  where  the  railroad  company  crossed  the 
turnpike  by  a  cutting  of  eight  feet  or  more,  a  bridge  ought  to 
have  been  made  by  them.  They  should  have  assumed  that  the 
crossing  would  be  effected  in  the  proper  manner,  and  that  the 
railroad  company  would  do  all  that  they  were  required  by  law  to 
do,  for  the  purpose  of  restoring  the  road  to  its  former  usefulness. 

So^  too,  the  proof  in  relation  to  the  amount  of  the  capital  stock 
of  the  turnpike  company,  and  its  income  and  expenses,  was 
wholly  irrelevant,  und  should  not  have  been  received.  The 
opinions  of  witnesses  as  to  the  amount  of  damages  the  turnpike 
company  would  sustain,  by  reason  of  the  several  crossings,  was 
still  more  objectionable.  Opinions  as  to  damage  or  loss  are  never 
admissible,  even  when  such  damage  or  loss  is  the  ground  of 
action.  It  is  the  business  of  the  jury,  or  other  tribunal  to  which 
the  decisbn  of  the  question  is  referred,  to  determine,  from  hctB 
proved,  and  not  the  opinions  of  others,  what  damage  or  loss  has 
been  sustained.  {Cfiles  v.  OTooh^  4  Barb.  261.  Harger  v. 
Edmonds^  Id,  256.  Rodtester  and  Syracuse  Raiiroad  Com- 
panjf  V.  Budhng^  above  cited.) 

Tkeeommission^re  were  to  ascertain  and  determine  what  com* 
pesMtioB  ought  justly  to  be  made  to  the  turnpike  company  fbr 
graDtiBg  to  the  railroad  cocDpany  an  easement,  or  ri^t  of  way, 
anrOBS  their  road,  at  the  four  places  specified.  Any  proctf  liaving 
a  legitimate  bearing  iqsen  this  question,  md  whidi,  by  thtt  estab- 
lished rules  of  evidence,  would  be  received  m  a  court  of  law,  in  - 
a  case  involving  a  similar  inquiry,  should  have  been  received. 
AU  other  proof  should  have  been  rejected.    It  should  have  been 
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assumed  that  the  railroad  company  would,  as  required  by  law, 
restore  the  turnpike  to  such  a  state  as  not  unnecessarily  to  im- 
pair its  usefulness.  The  consideration  that  the  business  of  the 
turnpike  would  be  diminished  by  the  construction  of  a  railroad 
along  the  same  general  line  of  travel,  should  have  been  disre- 
garded.^ It  is  quite  probable  that  the  income  of  the  turnpike 
company  will  be  diminished,  perhaps  to  the  extent  predicted  by 
the  witnesses.  This  we  may  regret,  but  it  does  not  constitute 
a  legitimate  element  in  the  compensation,  for  which  the  railroad 
act  provides.  Every  public  improvement,  from  the  necessity 
of  the  case,  must  affect  some  property  &vorably,  and  some  un* 
&vorably.  When  this  effect  is  merely  consequential  the  injury 
is  damnum  absque  injuria.  No  vested  rights  have  been  vio- 
lated. The  turnpike  company  still  enjoy  all  the  rights  and 
privileges  secured  to  them  by  their  charter.  Their  property 
has  undoubtedly  been  depreciated  by  the  construction  of  the  rail- 
road. Greater  fisM^ilities  are  provided  for  the  conveyance  of  prop- 
erty and  passengers,  and  thus,  it  may  be  expected,  the  business 
of  the  turnpike  will  be  seriously  affected.  .  But  this  does  not 
furnish  a  legal  ground  of  remuneration.  It  is  but  a  part  of  the 
price  which  the  members  of  society  pay  for  the  advantages  they 
derive  from  the  social  condition.  Individual  convenience  must 
yield  to  the  general  good. 

So  far  as  the  railroad  company  had  occasion  to  take  the  real 
estate  of  the  turnpike  company,  so  far  they  were  bound  to  make 
compensation ;  the  same  compensation  which  another  turnpike 
company,  or  a  plank  road  company,  would  be  required  to  make, 
for  the  same  right  to  cross  the  turnpike.  The  amount  of  this 
compensation  was  the  only  question  properly  before  the  com- 
missioners. As  they  have  not  confined  theii^elves  to  this  in- 
quiry, but  have  allowed  testimony  to  be  given  upon  other  ques- 
tions, not  legitimately  before  them,  and  which  may  have  affected 
their  award,  I  think  the  report  should  be  set  aside,  and  that 
there  should  be  a  new  appraisal  by  the  same  commissioners. 

[Albaivt  Qeneral  Term,  D«cember  6, 1862.    Parker,  Wright  and  Barrit, 
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In  1790,  L.,  the  original  proprietor  of  a  vtlUge,  canBed  it  to  be  survejed  and 
laid  out  into  lots,  streets,  alleys,  and  a  puMic  squartt  and  filed  a  map  of  such 
sarrey  in  the  county  clerk's  office.  In  1798  the  three  sons  of  L.,  who, 
opon  bis  death,  had  become  seised  of  all  his  real  estate,  conveyed  tho 
public  square  to  the  trustees  of  the  village,  to  have  ahd  to  hold  the  samo 
in  trust  for  the  freeholders  and  inhabitants  of  the  village,  and  also  upon  the 
fVirther  trust  forever  thereafter  to  pcr/nit  and  suffer  the  stockknldert  oftkeekurck 
m  said  villagef  their  heirs,  Ac.  to  erect  a  church  for  divine  service,  upon  sdd 
square f  and  to  use^  occupy ,  possess  and  enjoy  the  same.  Soon  after  this  convey- 
ance, the  cestuis  que  trust  erected  a  church  upon  the  public  square,  which 
they,  and  their  successors,  occupied  for  many  years.  In  1884  the  trustee! 
of  the  village  executed  a  deed  to  the  trustees  of  the  church,  of  a  patl  of 
the  public  square,  including  the  site  of  the  church.  This  conveyance  was 
executed  without  any  consent  being-  obtained  fh>m  the  freeholders  and 
legal  voters  of  the  village,  although  the  charter  of  the  village  contained  % 
provision  that  none  of  its  real  estate  should  be  sold  without  the  consent  of 
the  fVeeboIdcrs  and  other  legal  voters  of  the  village,  or  a  majority  thereof. 
In  1846  the  trustees  of  the  church,  having  obtained  pen^ission  fVom  tho 
court  of  chancery,  sold  and  conveyed  the  same  premises  to  M.  and  the 
plaintlflT,  S. ;  and  M.  subsequently  released  his  interest  in  the  premises  to  8. 
The  church  building  was  torn  down  and  removed  in  1845.  Held  1.  That  by 
the  conveyance  iVom  the  sons  of  L.  to  the  trustees  of  the  Till<^  there  was 
secured  to  the  public  the  perpetual  use  of  the  square,  as  public  ground,  and 
to  the  stockholders  of  the  church,  and  their  successors,  the  right  of  erecting 
and  maintaining  thereon  a  house  for  divine  service.    That  the  latter  acquired 

.  only  the  right  of  using  the  land  for  a  single,  definite  purpose ;  and  that  their 
right  was,  in  contemplation  of  law,  an  easenent  merely,  and  not  a  grant  of 
the  soil. 

2.  That  so  long  as  the  church  remained,  its  owneis,  as  the  successors  or  as- 
signs of  the  original  stockholders,  had  the  right  to  occupy  and  enjoy  it 
But  that  when  it  was  removed,  all  their  rights  terminated,  and  the  right  of 
possession  reverted  to  the  trustees  of  the  village,  as  the  holders  of  th« 
legal  title. 

8.  That  the  deed  executed  by  tho  trustees  of  the  vilUige  to  the  trustees  of  th« 
church  was  inoperative  and  void,  as  being  a  clear  violation  of  the  expresa 
trusts  upon  which  the  land  was  held  by  them ;  and  because  It  was  executed 
without  the  consent  of  the  freeholders  and  other  voters,  required  bv  th« 
charter  of  the  village  to  be  first  obtained. 

4.  That  the  plaintiff  acquired  no  title  to  the  premises  in  question. 

Case  submitted  without  actifin,  pursuant  to  the  2U2d  section 
of  the  cods.    The  niaterial  fitcto  in  the  case. are  as  follows: 
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Abraham  J.  Lannng  was  the  original  proprietor  of  that  part  <^ 
the  village  of  I^nsingburgh  known  as  the  first  division  thereof. 
In  1790,  he  caused  it  to  be  surveyed  and  laid  out  into  lota, 
streets,  alleys,  and  a  public  square.  A  map  of  this  survey  was 
made  and  filed  in  the  clerk's  oflSce  of  Albany,  and  the  lots  de- 
signated on  said  map  have  been  sold  and  conveyed  as  thus  desig- 
nated. On  the  loth  of  July,  1793,  the  three  sons  of  Abraham 
J.  Lansing,  who,  upon  his  death,  had  become  seised  of  aU  hia 
real  estate,  conveyed  to  ^'  the  Unstees  for  the  freeholders  and 
inhabitants  of  that  part  of  the  town  of  Troy  commonly  called 
Lansingburgh,"  the  public  square  as  designated  on  the  map 
made  in  1790,  '^  to  have  and  to  hold  the  said  piece,  parcel  or 
tract  of  land  and  premises,  with  the  appurtenances,  unto  the 
said  trustees,  for  the  freeholders  and  inhabitants  aforesaid,  and 
their  successors,  in  trust  to  and  for  the  common  use  and  benefit 
of  the  freeholders  and  inhabitants  aforesaid  forever.  And  also 
upon  this  further  special  trusty  that  they  the  said  trustees  and 
their  successors  shall  forever  hereafter  permit  and  suffer  the 
several  persons  known  by  the  name  of  the  stockholders  of  the 
church  in  Lansingburgh,  their  heirs,  executors,  adnunistror 
tors  and  assigns,  to  erect  and  build,  or  cause  to  be  erected  and 
hiilt,  a  church  for  divine  service  on  such  part  of  said  prem- 
ises as  they  may  think  proper,  and  use,  occupy,  possess  and 
mjoy  the  same,  and  aU  and  singular  the  rents  and  profits 
arising  therefrom,  and  appropriate  the  same  for  their  own 
proper  use,  benefit  and  behoof^ 

About  the  time  of  this  conveyance,  an  association  was  formed 
called  '<  the  stockholders  of  the  church  in  Lansingburglu"  This 
association  proceeded  to  erect  a  church  upon  the  public  square, 
which  they  occupied  until  the  14th  of  May,  1799,  when  a  ma- 
jority of  the  stockholders  united  with  other  persons  and  incor- 
porated thei9selves  under  the  name  of  '^  The  First  Presbyterian 
Church  and  Congregation  in  Lansingburgh."  This  corporation 
continued  for  thirty  years  to  occupy  the  church. 

On  the  19th  of  May,  1834,  the  trustees  of  the  village  of  Lan- 
^ffghmgh^  las^f  thegir  respectiis^.  heads  and  seab,  executed  a 
^^  ^  ''^«:  tmtMi  «f  thA  fint  PmbT^wMohurak^^a  «»« 


ALBAFT-rrDSEOEMBXR,  186&  {09 

flttU  V.  TlM  Trustees  of  Laudnglmrgh^ 


gragstiim  in  Ls&BiBgbiirgh,''  for  a  part  of  the  public  grcNUid,  ii^ 
dnding  the  rite  upon  which  the  church  had  beea  erected.  The 
lot  thus  released  ma  200  feet  long  and  120  feet  wide.  The 
trustees  of  the  church  at  the  same  time  released  to  the  trustees 
of  the  village  the  residue  of  the  pubBo  square.  No  consent  dT 
the  freeholders  and  legal  yoters  of  the  village  was  obtained  to 
the  oonveyanee  ezeouted  to  the  trustees  of  the  church,  nor  waa 
any  authority  for  either  of  the  conveyances  obtained  from  any 
court. 

On  die  6th  of  June,  1845,  the  trustees  of  the  church  obtained 
pennisrion  from  the  oourt  of  chancery  to  sell  the  premises  con- 
veyed  to  them  by  ihe  trustees  of  the  village,  and  on  the  18th  of 
May,  1847,  they  executed  and  delivered  to  Henry  A.  M^roer 
and  George  Still,  the  phdntiff,  a  deed  of  the  premises.  Subse- 
quently, Mercer  released  his  interest  in  the  premises  to  StiU. 
The  church  building  was  torn  down  and  removed  in  1845.  The 
trustees  of  the  village  had  taken  possession  of  the  premises  and 
claimed  to  hold  them,  as  against  the  plainti£f.  He^  on  the  other 
hand,  claimed  that  the  trastees  should  be  adjudged  to  surrender 
the  premises  to  him. 

Sanmel  S^ver,  for  the  plaintiff. 

M.  L.  FOky,  for  the  defendants. 

By  ihe  G&urt,  Harris^  J.  The  obvioui  intentioii  ef  the 
original  pro}melor  of  the  hind  in  question  was,  to  dedicate  the 
publie  square  he  had  laid  out,  te  the  public  use.  Lota  in  the 
viciiMty  were  sold  and  conveyed  with  ref erenee  to  the  advantnges 
of  such  an  easement.  The  purckusere  of  adjacent  lots  acquired 
a  beneficial  interest  tiierm^  of  which  they  oould  not  lofli^  be 
delved.  In  connection  with  this  public  ose^  it  waa  tiie  io^Mt^ 
tion  of  the  proprietor  that  the  square  should,  as  is  often  the  esse 
iDi  such  towns,  furpiah  the  site  of  a  church.  These  objects  wwe 
net  inoensiateiit  with  each  othw.  Trustees  were  ereated  by 
law,  fiir  the  purpose  of  receiving  the  title,  and  subsequently,  by 
^a|t*ef thia^lefpttfttwe,. tk« title  wasuvestaiia tJmo^gfomtim 
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of  the  village.  See  act  to  appoint  trustees  to  take  and  hold  cer- 
tain lands  therein  mentioned  and  for  other  purposes,  passed 
April  5,  1790,  i  2 ;  and  the  act  "  authorizing  the  comptroller  to 
loan  moneys  belonging  to  the  school  fund,  and  for  other  pur- 
poses," passed  April  12, 1813,  i  5. 

By  means  of  the  conveyance  from  the  original  proprietor  to 
the  trustees,  there  was  secured  to  the  public  the  perpetual  use 
of  the  square  as  public  ground,  and  to  the  persons  who  might 
associate  for  that  purpose,  the  right  of  erecting  and  maintaining 
thereon  '^  a  house  for  divine  service."  The  deed  to  the  trustees 
does  not  profess  to  vest  in  the  stockholders  of  the  church  any 
right  of  property  in  the  land.  It  was  not  intended  that  they 
should  have  any  such  right.  That  was  vested  in  the  trustees, 
for  the  uses  expressed  in  the  conveyance.  But  the  deed  did 
secure  to  the  stockholders  of  the  church,  and  their  heirs,  execu- 
tors, administrators  and  assigns,  the  exclusive  possession  of  so 
much  of  the  square  as  they  might  have  occasion  to  occupy  for 
the  specific  purpose  mentioned  in  the  deed,  and  for  so  long  a 
time  as  they  might  choose  to  occupy  it  for  that  purpose.  The 
freehold  was  vested,  first,  in  the  trustees  created  for  that  pur- 
pose, and,  afterwards,  in  the  corporation  of  Lansingburgh.  The 
stockholders  of  the  church  and  their  successors  acquired  only 
the  right  of  using  the  land,  for  a  single  definite  purpose.  Their 
right  was,  in  contemplation  of  law,  an  easement,  and  not  a  grant 
of  the  soil. 

Pomeroff  v.  MUlSj  (8  Vermont  Rep.  279,)  presents  a  case 
quite  analogous.  The  original  proprietors  of  the  town  of  Bur- 
lington had  set  apart  a  public  square  for  the  use  of  the  public 
They  had  also  passed  a  vote,  declaring  that  the  square  might 
be  used  as  a  site  for  ''  all  necessary  county  and  town  buildings.'' 
The  inhabitants  of  the  town,  in  1821,  passed  a  vote  authorising 
the  selectmen  to  lease  a  portion  of  the  square  to  the  defendants 
in  the  action.  This  they  did,  and  the  defendants  erected  thereon 
a  printing  office.  The  plaintiff,  as  the  grantee  of  one  of  the  orig- 
inal proprietors,  brought  ejectment  to  recover  the  premises  thus 
teased.  The  action  was  sustained.  The  court  held  that  the 
squa4r»  having  been  laid  out  by  the  proprietors  for  that  pur|)0M^ 
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and  baring  been  so  nsed  for  nearly  40  years,  bad  become  a  pub- 
lic bigbway ;  tbat  in  addition  to  tbis  public  rigbt  of  way,  wbicb 
was  common  to  all,  tbe  town  and  county  bad  also  tbe  rigbt  of 
erecting  upon  tbe  square  tbeir  necessary  public  buildings,  and 
""tbat  tbe  latter  rigbt,  like  tbe  rigbt  of  way,  was  an  easement  upon 
tbe  land,  and  not  an  interest  in  tbe  land  itself.  ^^  No  property 
in  tbe  land,"  says  Prentiss,  Cb.  J.  "  was  conveyed.  None  "was 
necessary  for  tbe  purposes  to  wbicb  it  was  intended  to  appro- 
priate it.  Tbere  was  no  grantee  in  wbom  a  legal  estate  could 
vest.  Tbe  rigbt  granted  must  be  regarded  as  a  mere  easement, 
and  as  tbe  vote  excludes  any  use  or  occupation  of  tbe  square 
for  otber  purposes  tban  a  bigbway  and  sites  for  public  build- 
ings, it  follows  tbat  tbe  town  of  Burlington  could  not  convey  to 
tbe  defendants  a  rigbt  to^an  exclusive  possession  of  any  portion 
of  tbe  square." 

Wben  tbe  stockbolders  of  tbe  cburcb  bad  built  tbeir  bouse 
upon  tbe  square,  tbey  acquired,  in  its  site,  very  mucb  tbe  same 
interest  tbat  tbe  public  acquires  in  tbe  land  taken  for  a  bigbway. 
Tbe  owner,  wbile  be  cannot  lawfully  interrupt  tbe  public  in  tbe 
enjoyment  of  tbe  easement,  retains  bis  exclusive  rigbt  to  tbe 
soil,  and  may  maintain  bis  action  for  any  encroacbment  upon  it. 
Even  wbbre,  by  an  act  creating  a  turnpike  corporation,  it  was 
provided  tban  tbe  title  to  tbe  lands  acquired  for  tbe  purposes  of 
tbeir  road  sbould  vest  in  tbe  company,  it  bas  been  beld,  tbat 
Bucb  title  vested  only  for  tbe  purposes  of  tbe  road,  and,  wben 
abandoned,  tbat  tbe  title  reverted  to  tbe  original  owner.  {Hook- 
er V.  The  Uiica  and  Minden  Turnpike  Co.  12  Wend.  871. 
Adams  v.  Emerson,  6  Pick.  57.)  Tbe  same  principle  bas  re- 
cently been  maintained  by  tbis  court,  in  The  Peopk  v.  White, 
(11  Barb.  26.)  See  also  Tucker  v.  Toum,  (9  Pick.  109 ;) 
Boston  Water  Power  Co.  v.  The  Boston  and  Worcester  Rail- 
road Co.  (16  Pick.  512;)  Jackson  v.  Babcock,  (4  John.  418 ;) 
Jackson  v.  Hathaway.,  (15  Id.  447.) 

In  tbis  case,  tbe  rigbt  of  property  in  tbe  site  of  tbe  cburcb 
was  not  necessary  to  its  enjoyment  for  tbe  purposes  to  wbicb  it 
was  devoted.  Tbere  is  no  evidence  of  any  intent  tbat  tbe  stock- 
bolders of  tbe  cburcb  sbould  acquire  any  interest  in  tbe  soiL 
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Under  these  circumstances,  I  know  of  no  rule  of  construction 
which  would  give  to  them  more  than  an  exclusive  right  of  po6- 
session  so  long  as  they  might  choose  to  occupy  the  square  for 
the  purposes  specified  in  the  grant.  -They  were  entitled  to  an 
easement,  but  the  title  continued  in  the  trustees.  It  cannot  be 
doubted  that  this  construction  will  most  effectually  satisfy  the 
intentions  of  the  original  proprietors.  The  square  is  situated  in 
a  populous  village.  It  communicates  with  public  streets  lead- 
ing in  various  directions.  It  may  be  presumed  that  buildings 
have  been  erected  around  it.  It  was  in  anticipation  of  this  con- 
dition of  things,  that  the  proprietors  took  measures  to  secure  to 
&e  inhabitants  of  the  village,  forever,  the  benefits  of  the  square 
as  public  ground.  This  was  their  primary  object.  The  use  of 
it,  as  the  site  of  a  church,  W|U9  undoubtedly  regarded  as  a  sech 
ondary  object,  not  inconsistent  with  the  general  purposes  for 
which  it  was  intended.  So  long  as  the  church  remained,  its 
owners,  as  the  successors  or  assigns  of  the  original  stockholders, 
had  the  right  to  occupy  and  enjoy  it.  But  when  it  was  re- 
moved, all  their  rights  terminated. 

The  deed  executed  in  1834,  by  the  trustees  of  the  village  to 
the  trustees  of  the  church,  was  wholly  inoperative.  Assuming 
that  it  was  executed  in  such  a  manner  as  to  make  itr  the  deed 
of  the  oorporation,  and  not  of  the  individuals  who  executed  it, 
no  authority  had  been  ccmferHsd  upon  them  to  make  such  a  con- 
veyance. It  was  a  clear  violation  of  the  f  xpress  trusts  upon 
which  the  land  was  held.  And,  besides,  it  is  expressly  declared 
in  the  charter  of  the  village,  that  no  real  estate  shall  be  sold 
''  without  the  oinsent  of  the  freeholders  and  other  legal  voters  of 
•aid  vilhge,  or  the  maj(»r  part  thereof,  to  be  given  at  a  publio 
meeting  duly  notified."  It  is  not  pretended  that  this  consent 
was  ever  obtained.  The  deed  was  therefore  unauthorized  and 
rdi.  Of  course  the  plaintiff  has  no  title  to  the  land  in  quev 
tion,  and  judgment  must  be  rendered  for  the  defendants. 

{Aliaitt  OiUbral  TfiftM,  December  6, 1862.    Parker,  Wright  and  Harris, 
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HoLBRooK  and  wife  vs.  The  Utica  and  Schen ectadt  Bail* 
BOAD  Company. 

In  an  action  agaiost  a  railroad  company  to  recover  damages  for  an  Injury  vtiB- 
tainod  by  the  plaintiff  while  a  passenger  in  the  cars  npon  a  railroad,  it  is 
not  incumbent  npon  the  plaintiff  to  prove  actual  negligence  in  the  defend- 
ants; but  the  <mu8  probandi  is  on  the  railroad  company  to  show  that  there 
has  been  no  disregard  of  their  duties,  and  that  the  damage  resulted  from  a 
cause  which  human  care  and  foresight  could  not  prevent. 

Accordingly,  where  it  was  proved  that  the  plaintiff  was  a  passenger  upon  the 
defendants'  cars,  and  that,  while  upon  the  road,  gometking  came  in  collision 
with  the  car  in  which  she  was  seated,  by  means  of  which  she  was  severely 
hurt,  U  was  held  that  such  a  case  of  presumptive  negligence  was  made  out 
as  called  upon  the  defendants  to  show  that  the  collision  took  place  without 
any  imprudence  or  want  of  care  on  their  part. 

Motion  for  a  new  trial.  The  action  was  bronght  to  recover 
damages  for  an  injury  sustained  by  Mrs.  Holbrook,  while  a  pas- 
senger upon  the  defendants'  cars.  The  complaint  alleged,  that, 
on  the  22d  of  May,  1849,  Mrs.  Holbrook,  having  paid  her  &re 
from  Utica  to  Schenectady,  and  while  riding  in  one  of  the  de- 
fendants' cars,  within  three  or  fours  miles  of  Little  Falls,  in  the 
county  of  Herkimer,  the  car  in  which  she  was  riding,  by  and 
through  the  mere  carelessness  and  negligence  of  the  defendants, 
came  partly  in  conflict  and^contact  with  another  car  of  the  de- 
fendants, sometimes  called  a  floating  car,  standing  on  another 
track  north  of  the  one  wherein  she  was  riding,  and  a  board, 
stick,  or  other  hard  substance  of  some  kind,  was  then  and  there 
projecting  from,  and  in  some  mMmer  connected  with,  the  car  so 
stMiding  and  being  on  the  other  track,  east  of  where  Mrs.  Hol- 
brook was  riding,  and  afl  the  car  in  which  she  was  riding  was 
going  past  the  floating  car,  the  said  board,  stick  or  other  hard 
substance  came  in  violent  contact  with  her  elbow  and  thereby 
split  and  severely  fractured  the  left  arm,  whereby  she  was  con- 
fined to  her  room  for  about  four  months  and  suiTered  great  pain, 
&fC.  The  answer  of  the  defendants  put  in  issue  tbe  material 
allegations  of  the  complaint.  The  action  was  tried  at  the  Albany 
circuit,  in  March,  1852,  before  Mr.  Justice  Wright. 

Qn  the  trial  it  was  proved  that  Mrs.  Holbrook  wa«  seated  m 
{he  third  passenger  car  of  the  train,  in  about  the  sixth  seat  from 
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the  forward  end  of  the  car ;  that  she  was  sitting  on  the  north 

side  of  the  car,  and  next  to  the  window ;  that  her  elbow  was 

resting  upon  the  window  sill  and  her  head  upon  her  hand,  and 

that,  while  in  this  position,  and  while  the  cars  were  going  at 

I  great  speed,  about  four  miles  west  of  Little  Falls,  her  elbow  was 

/  suddenly  struck  by  some  hard  substance  from  without,  and  her 

/  arm  badly  fractured.    A  gentleman  sitting  in  the  next  seat  be- 

f  hind  Mrs.  Holbrook  also  had  his  arm  badly  injured,  and  the 

thing  which  thus  came  in  co9tact  with  the  ear,  slightly  brushed 

^  '      X  ^®  dress  of  a  lady  sitting  next  behind  the  gentleman  who  was 

injured.  An  indentation  of  an  inch  and  a  half  in  width  was 
made  on  the  outside  of  the  car.  The  substance,  as  it  struck 
from  one  window  to  another,  made  considerable  noise. 

It  also  appeared  that  upon  the  north  track,  at  or  near  where 
the  collision  took  place,  there  stood^five  boarding  cars,  where 
iBf^;iit  the  employ  of  the  defendants  had  been  engaged  in  laying 
tiel^  that  the  north  track  was  up  for  a  mile  and  a  half.  Mr. 
Pridlj^a^Q^erintendent  of  the  defendants'  road,  testified  that 
he  was  on  the  train  at 'the  time  the  injury  occurred  ;  that  after 
arriving  at  Little  Falls  he  returned  to  the  boarding  cars,  and 
found  them  standing  on  the  straight  track  just  at  the  east  end 
of  a  curve ;  that  there  were  two  eight  wheeled  cars  standing  on 
the  east  end ;  that  these  had  sliding  doors ;  that  the  door  of 
the  four  wheeled  car  at»the  west  end  opened  out  and  was  not 
fastened ;  that  this  car  was  used  as  a  storehouse  car.  He  also 
testified  that  the  two  tracks  were  six  feet  apart ;  that  the  board- 
ing cars  were  eight  {eetfour  inches  wide ;  that  the  width  of  the 
track  is  four  feet  eight  and  a  half  inches  ;  that  the  door  of  the 
storehouse  car  when  opened  at  right  angles  would  stand  out  two 
feet  one  and  a  half  inches ;  that  the  first  two  cars  in  the  passen- 
ger train  were  of  Grould's  manufisu^ture  and  were  eight  feet  eight 
inches  wide,  and  the  third  car — ^that  in  which  Mrs.  Holbrook  was 
seated — ^was  a  Springfield  car,  and  was  nine  feet  three  inches 
wide.  The  men  engaged  upon  the  work  there  were  not  em- 
ployed that  afternoon.  These  were  the  only  facts  to  indicate 
what  it  was  that  came  in  collision  with  the  car  in  which  Mrs. 
Holbrook  was  seated.  *     ^ 
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After  the  testimony  was  closed,  the  defendants'  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiffs  had  failed  to 
show  that  the  defendants  or  their  agents  or  servants  had  been 
guilty  of  any  negligence  or  improper  conduct,  by  which  the  in- 
jury complained  of  had  been  caused.  The  motion  was  denied, 
and  the  defendants'  counsel  excepted. 

The  judge  charged  the  jury  that  to  entitle  the  plaintiffs  to 
recover  they  must  be  satisfied  from  the  evidence  that  Mrs.  Hol- 
brook had  been  injured  by  the  negligence  or  want  of  care  of  the 
defendants,  their  agents  or  servants ;  that  they  must  be  satisfied 
from  the  proof,  not  from  speculation,  that  the  defendants'  negli- 
gence alone  caused  the  injury.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $1800. 

jR.  W.  Peckkanij  for  the  plaintiffs, 

/.  Hi  Reynolds^  for  the  defendants. 

By  the  Court,  Harris,  J.  If  the  evidence  wad  such  as  to 
make  it  proper  to  submit  the  case  to  the  jury  at  all,  the  charge 
was  sufficiently  favorable  to  the  defendants.  The  only  question 
therefore  is,  whether  the  plaintiffs  should  have  been  nonsuited. 

The  defendants,  when  they  undertook  to  carry  Mrs.  Holbrook, 
did  not  become  insurers  against  unavoidable  accidents.  All 
they  agreed  was,  that  they  would  take  all  the  care  to  prevent 
injury,  which  the  nature  of  their  business  would  allow.  There 
are  perils  incident  to  every  mode  of  conveyance.  Of  these,  every 
traveler  muattake  the  risL  All  he  can  ask  of  the  carrier  is, 
that  the  utmost  degree  of  care  and  skill  should  be  adopted  in 
the  preparation  and  management  of  the  means  of  conveyance. 
This  the  carrier  guaranties  to  da  His  obligation  extends  to 
every  thing  that  competent  skill  and  human  foresight  can  effect 
to  secure  safety.  Of  course,  he  is  liable  for  any,  even  the 
slightest  neglect.  But  beyond  this,  his  liability  does  not  extend. 
He  cannot  be  made  answerable  for  those  casualties  which  elude 
human  sagadty^  and  against  which  no  prudence/ia  sufficient  to 
gaB^:,i2Kenfs  O>»./600.    Story  an  BaH  M601,  e02.'  2 
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Greenl.  Ev.  5fh  ed.  h  221.     Ingalls  v.  BUls,  9  Mete,  1.    ifcf- 
lister  V.  Nowlm,  19  Wend.  286.) 

The  cimer  of  passengers  being  only  liable  on  the  ground  of 
negligence,  a  qnestion  of  considerable  interest  arises,  whether  it 
is  incambent  npon  the  party  claiming  damages  for  an  injnry,  to 
prove  actual  negligence,  or  whether  the  defendant  must  prove 
such  &cts  and  circumstances  as  will  show  that  the  accident  oc^ 
curred  without  his  &ult.  The  latter  I  think  may  now  be  taken 
to  be  the  settled  rule.  It  was  first  distinctly  asserted  In  Chris- 
tie V.  OriggSy  (2  Camp.  79.)  In  that  case,  the  action  was 
against  the  proprietor  of  a  stage  coach,  upon  which  the  plaintiff 
was  a  passenger.  It  had  broken  down  and  the  plaintiff  had 
been  injured.  Upon  the  trial,  before  Mansfield,  Ch.  J.  it  was 
held  that  the  plaintiff  had  made  a  prima  facie  case  when  he 
proved  his  going  upon  the  coach,  the  accident,  and  the  damage 
he  had  suffered.  "  When  the  breaking  down  or  overturning  of  a 
coach  is  proved,"  said  the  chief  justice,  "  negligence  on  the  part 
of  the  owner  is  implied.  He  has  always  the  means  to  rebut  this 
presumption,  if  it  be  unfounded.  He  must  show  that  the  dam- 
age arose  from  what  the  law  considers  a  mere  acddentP 
Thou^  this  was  but  a  nisi  prius  decision,  it  has  been  recog- 
nised, and  cited  with  approbation,  by  courts  of  acknowledged 
authority.  Stokes  v.  SaltonstaU,  (13  Peters,  181,)  was,  like 
Christie  v.  Origgs,  an  action  against  the  proprietor  of  a  stage 
coach  for  an  injury  sustained  by  a  passenger.  Upon  the  trial 
it  had  been  held  that  the  hcts  that  the  carriage  was  upset  and 
the  plaintiff's  wife  injured,  were  prima  fade  evidence  that 
there  was  carelessness,  or  negligence,  or  want  of  skill  on  the 
part  of  the  driver,  and  that  it  was  incumbent  on  the  defendant 
to  prove  that  the  driver  was  a  person  of  competent  skill,  of  good 
habits,  and  in  every  respect  qualified,  and  suitably  prepared  for 
the  business  in  which  he  was  engaged,  and  that  he  acted  on  the 
occasion  with  reasonable  skill,  and  with  the  utmost  prudence 
and  caution.  In  reviewing  this  case,  upon  error,  the  court  said, 
"  if  the  question  were  one  of  the  first  impression,  we  should^ 
vpon  the  reaMa  and  justice  of  the  case^  adopt  the  pxinciple  laid 
iofwn  bf  tte  tifetth  court.    Bttt,  although  them  is  Ji^  e«M  ifMSk 
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oould  liaye  the  weight  of  authority  in  this  court,  we  are  not 
without  a  decision  in  relation  to  it  The  very  point  was  decided 
in  2  Camp.  80.  So  in  McKinney  v.  Niel^  (1  McLean,  540,) 
in  a  similar  action,  it  was  held,  at  the  circcdt,  by  Mr.  Justice 
McLean,  that  the  plaintiflf  had  sustained  his  action  by  showing 
the  injury,  he  being  a  passenger,  and  that  it  then  became  in- 
cumbent on  the  defendant  to  prove  the  fects  and  eircumstances 
which  would  go  to  excuse  him  from  liability. 

In  Carptie  v.  The  London  and  Brighton  Railway  Company ^ 
(5  Ad.  4*  EUis,  N.  S.  747,)  the  action  was  for  an  injury  which 
happened  while  the  plaintiff  was  being  conveyed  in  one  of  the  de- 
fendants' carriages.  Lord  Denman,  before  whom  the  trial  was 
had,  told  the  jury  that  they  must  be  satisfied  that  the  accident 
had  been  brought  about  by  the  negligence  of  the  defendants  in 
the  course  of  carrying  the  plaintiff  upon  the  railway  ;  and  that, 
it  having  been  shown  that  the  exclusive  management,  both  of 
the  machinery  and  the  railway,  was  in  the  hands  of  the  defend^ 
ants,  it  was  presumable  that  the  accident  arose  firom  their  want  of 
care,  unless  they  gave  some  explanation  of  the  cause  by  which 
it  was  produced ;  which  explanation  the  plaintiff,  not  having  the 
same  means  of  knowledge,*  could  not  reasonably  be  expected  to 
give.  An  application  was  made  for  anew  trial  in  the  case,  upon 
the  ground,  among  others,  of  misdirection  in  telling  the  jury 
that  it  lay  on  the  defendants  to  disprove  negligence,  rather  than 
on  the  plaintiff  to  prove  it ;  but  upon  the  argument  the  point 
was  ab^doned  by  the  defendants'  counsel. 

Referring  to  these  decisions,  our  own  elementary  writers  have 
laid  it  down  as  a  settled  rule  of  evidence  that  the  onusprobandi 
is  on  the  proprietor  of  the  vehicle  to  establish  that  there  has 
been  no  disregard  of  his  duties  and  that  the  damage  resulted 
from  a  cause  which  httman  care  and  foresight  could  iK>t  prevent. 
{Angeil  on  Carriers,  i  569.    2  GreenL  En.  i  222.) 

This  being  the  established  rule,  it  follows  that  when  it  had 
been  proved  that  Mrs.  Holbrook  was  a  passenger  up(»  the  d»- 
fendasits'  cam^  and  that,  while  upon  the  road,  something  calae 
in  oelliaMik  with  the  car  in  which  she  was  seated,  by  means  «f 
whieh  she  was  severely  hurt)  sudh  a  case  of  presumptive  negU* 
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gence  was  made  out  as  called  upon  the  defendants  to  show  that 
the  collision  took  place  without  any  imprudence  or  want  of  care 
on  their  part.  Of  course,  this  was  a  question  which  must  neces- 
sarily be  submitted  to  the  jury.  The  plaintiffs  having  proved  a 
prima  facie  cause  of  action,  the  motion  for  a  nonsuit  could  not 
be  granted. 

Under  these  circumstances  the  judge  left  it  to  the  jury  to  say^ 
from  the  evidence,  whether  Mrs.  Holbrook  had  been  injured  by 
the  negligence  or  want  of  care  of  the  defendants,  and  told  them 
that  before  they  could  find  a  verdict  for  the  plaintiffs,  they  must 
be  sa^sfied,  and  that  too  from  the  proo^  and  not  speculation 
merely,  that  the  injury  had  been  caused  by  the  defendants'  neg- 
ligence alone.  If  any  one  could  complain  of  these  instructions 
it  was  the  plaintiffs.  It  would  have  been  enough  if  the  judge 
had  instructed  the  jury  that  a  prima  facie  case  of  negligence 
having  been  made  out,  the  plaintiffs  were  entitled  to  a  verdict, 
unless  the  defendants  had  repelled  it  by  proof  which  satisfied 
them  that  the  accident  Was  not,  in  any  degree,  attributable  to 
their  want  of  care. 

Although  the  evidence  leaves  it  quite  uncertain  how  the  col- 
lision happened,  I  think  it  warranted  the  conclusion  that  it  wa9 
caused  by  the  swinging  door  of  one  of  the  boarding  cars.  The 
defendants'  superintendent  testifies  that  on  going  back  to  the 
place  he  found  all  the  doors  &stened  but  one.  That  door  opened 
at  right  angles,  and  when  thus  opened  would  stand  out  two  feet 
one  and  a  half  inches.  The  car  itself  was  eight  feet /our  inches 
wide,  and  the  track  itself  being  four  feet  eight  and  a  half  inches 
wide,  the  door,  when  open,  would  project  towards  the  south  track 
three  feet  eleven  inches  and  a  quarter.  The  distance  between 
the  two  tracks  is  six  feet.  The  width  of  the  two  passenger  cam 
which  preceded  that  where  the  collision  took  place  was  eight  feet 
eight  inches.  Of  course,  these  would  project  north  of  the  track 
a  little  less  than  two  feet.  But  the  third  car  was  a  Springfield 
car,  and  seven  inches  wider  than  the  other  two,  90  that  it  might 
well  happen  that  this  car  would  come  in  contact  with  the  swing- 
ing door,  while  the  others  escaped.     So,  at  least,  the  jury  must 
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have  thought,  and  I  cannot  say  they  were  not  warranted  in  the 
conclusion.    The  plaintiffs  are  therefore  entitled  to  judgment. 

New  trial  denied. 

[Albant  General  Term,  December  6, 1852.    Parker,  Wright  and  Harris, 
Justices.] 


Hynds  and  Morgan  vs.  The  Schenectady  County  Mu- 
tual Insurance  Company. 

Where  a  policy  of  insurance  contained  a  clause  suspending  the  operation  of 
the  policy  in  case  the  premises  insured  should  be  appropriated,  applied  or 
used  to  or /or  the  purpose  of  storing  or  of  keeping  therein  any  of  the  orHdes  de- 
nominated hazardous,  one  of  the  buildings  insured  being  occupied  by  a  card- 
ing machine ;  Held  that  the  mere  Ihct  that  a  small  quantity  of  undressed 
flax  (although  a  hazardous  article)  had  been  permitted  to  remain  fn  the 
basement  of  the  carding  machine  building  since  the  removal  of  the  flax- 
dressing  machinery  from  such  basement,  a  few  days  prior  to  the  issuing  of 
the  policy,  was  not  condusiye  evidence  that  the  building  was  appropriated, 
applied  or  used  for  storing  or  keeping  flax,  within  the  meaning  of  those 
terms  as  used  in  the  policy.    Parker,  J.  dissented. 

Midd  also,  that  before  the  policy  could  be  aroided  on  the  ground  of  a  violation 
of  the  provision  relative  to  the  storing  or  keeping  of  hazardous  articles,  the 
fkct  must  be  established  that  the  insured  intended  to  store  or  keep  the  flax 
in  the  building. 

Bdd  further,  that  if  the  flax  in  the  basement  room  was  there  but  tempoTarHy, 
and  with  no  intention  of  having  it  regularly  stored  or  kept  there,  it  would 
not  amount  to  an  appropriation  of  the  building  to  a  purpose  inhibited  by 
the  policy. 

Mere  negligence,  in  the  assured,  is  not  sufiicient  to  defeat  a  recovery  upon  a 
policy  of  insurance.  Before  that  ground  of  defense  can  be  made  available 
there  must  be -evidence  of  such  a  degree  of  negligence  as  will  evince  a  coi^ 
nipt  design. 

This  action  was  brought  upon  a  policy  of  insurance.  On  the 
10th  day  of  June,  1848,  the  defendants  insured  the  plaintifis  for 
$1500  on  their  flouring  mill  and  machinery,  and  $500  on*  their 
carding  machine  and  machinery,  situate  in  the  town  of  Seward, 
in  the  county  of  Schoharie.    The  policy  contained  a  clause  to 
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the  effect  that,  in  case  the  premises  should,  at  any  time,  daring 
the  time  the  policy  would  otherwise  continue  in* force,  be  appro* 
priated,  applied  or  used  to  or  for  the  purpose  of  carrying  on,  or 
exercising  any  trade,  business  or  vocation  denominated  hazard- 
ous, or  extra  hazardous,  or  for  the  purpose  of  storing  or  of 
keeping  therein  any  of  the  articles^  ^c.  denominated  hazard^ 
dous,  then  and  from  thenceforth,  so  long  as  the  same  should  be  so 
appropriated,  applied  or  used,  the  policy  should  cease  and  be  of 
no  force  or  effect.  One  of  the  conditions  annexed  to  the 
policy  also  declared,  that  "  if  any  person  insuring  any  property 
in  this  company  shall  make  any  misrepresentations  or  conceal- 
ment in  the  application,  or  if,  after  insurance  is  effected,  the 
risk  of  the  property  shall  be  increased  by  any  means  whatever, 
within  the  control  of  the  assured,  or  if  the  building  or  premises 
shall  be  occupied  in  any  way  so  as  to  render  the  risk  more  haz- 
ardous than  at  the  time  of  insuring  and  not  specified  in  the  ap- 
plication, such  insurance  shall  be  void." 

The  premises  were  destroyed  by  fire  on  the  morning  of  the 
12th  of  June,  two  days  after  the  policy  was  effected.  The  plain- 
tiffs claimed  to  recover  the  whole  amount  insured.  The  defend- 
ants alleged,  in  their  answer,  ^^  that  the  application  did  not  state 
correctly  for  what  purpose,  or  in  what  manner,  or  how,  the  card- 
ing machine*  building  was  occupied,  as  required  by  the  terms  of 
the  policy,  and  the  terms  and  conditions  thereto  annexed,  but  con- 
cealed the  same,  contrary  to  an  express  condition  of  the  said  policy 
w}iich  stated  in  effect  that  the  same  should  be  used  for  the  card- 
ing c^  wool  only ;  that  the  plaintiffs,  without  the  knowledge  or 
consent  of  the  defendants,  used  the  said  carding  machine  build- 
ing, or  some  part  thereof,  for  a  Jlcuc  factory,  or  for  dressing  and 
storing  flax,  and  that,  at  the  time  of  the  fire,  on  the  said  12th  of 
June,  and  also  of  the  making  of  the  said  application,  the  said 
carding  machine  building  contained  a  large  quantity  of  flax  and 
tow,  and  that  flax  and  tow  and  refuse  of  flax  b^d  been  and  then 
was  stored  and  scattered  about  and  within  ten  rods  x)f  said  card- 
ing machine  building,  and  was  negligently  scattered  about  and 
a^nst  the  said  carding  machine  building,  in  express  violation 
aS  said  policy,  and  the  terms  and  conditions  thereto  annexed. 
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And  that  a  quantity  of  sud  flax  or  tow,  and  the  refuse  of  flax,  was 
stored  or  placed  in  the  fireplace  in  the  lower  part  of  said  carding 
machine  building,  directly  below  the  chimney,  which  was  used  in 
warming  said  carding  machine  building,  and  that  the  manufac- 
turing or  dressing  of  said  flax,  and  the  storing  of  the  same,  and  of 
the  tow  aforesaid  in  and  about  the  said  carding  machine  build* 
ing  greatly  increased  the  hazard  of  said  carding  machine  build* 
ing  aboTO  that  described  in  the  said  application.  The  allegations 
of  the  answer  were  put  in  issue  by  a  reply,  and  the  cause  was 
brought  to  trial  at  the  Schoharie  circuit,  in  October,  1850,  be- 
fore Mr.  Justice  Wright. 

Upon  the  trial,  it  ieippeared  that  the  carding  machine  building 
was  erected  on  a  side  hill,  so  that  the  door  on  the  west  side  en- 
tered the  second  story,  and  the  door  on  the  east  side  entered 
die  basement  story.  The  basement  story  had  been  used  for  flax 
dressing.  A  witness  testified  that,  a  few  days  before  the  insur- 
ance was  efii^cted,  he  had  removed  the  flax  brake  and  taken  down 
the  flax  machine,  and  put  up  the  machinery  in  the  basement  room 
which  had  before  been  there  for  running  the  carding  machine ; 
that  the  flax  and  tow  had  been  swept  down  from  the  beams  and 
overhead,  and  what  was  on  the  floor  had  been  swept  out  and  put 
in  a  heap  at  the  door ;  that  a  small  quantity  of  unbroken  flax, 
two  and  a  half  or  three  feet  high,  and  three  feet  wide,  was  left 
piled  up  in  the  comer  of  the  room.  It  was  also  proved  that  the 
tow  and  rubbish  about  the  building  had  been  removed  the  week 
before  the  fire.  The  insurance  was  eficcted  on  Saturday,  and 
the  fire  occurred  on  Monday  morning  following. 

The  only  description  of  the  building  in  the  plaintiffs'  appliea- 
tion  for  insurance  was  that  it  was  80  feet  by  80,  containing  one 
stove  pipe  well  secured. 

The  testimony  being  closed,  the  defendants'  counsel  moved  for 
a  nonsuit  upon  the  following  grounds.  1.  That  the  plaintiffs'  ap- 
plication for  insurance  did  not  state  truly  the  dimensions  of  the 
carding  machine  building  and  its  number  of  stories.  2.  That 
such  application  did  not  truly  stftte  the  internal  divisions  and 
arrangement  of  the  carding  machine  building,  and  omitted  to 
fltote  that\here  was  a  basement  story  to  the  building.    8. .  That 
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the  application  did  not  state  truly  bow,  or  in  what  manner,  the 
carding  niachine  building  and  the  sev^iil  parts  thereof  were  oc- 
cupied. 4.  That  the  application  omitted  to  state  that  flax  was 
kept  or  stared  in  the  basement  story.  5.  That  the  application 
omitted  to  state  that  there  was  a  fireplace  in  the  buildiag* 
6.  That  in  their  preliminary  proofe  the  plaintiflb  had  untruly 
stated  the  general  manner  in  which  the  building  and  the  sereral 
parts  thereof  were  occupied,  at  the  time  of  the  loss,  and  con- 
cealed the  fieust  that  flax  was  kept  or  stared  in  the  basement 
room.  The  court  denied  the  motion,  and  the  defendants'  coun- 
sel excepted. 

The  judge  charged  the  jury  that,  if  at  the  time  the  fire  occur- 
red, the  building  was  appropriated,  applied  or  used  for  the  storage 
of  flax,  that  being  a  hazardous  article,  the  plaintiffs  eould  not  re- 
cover ;  but  if  the  building  was  not  devoted  to  or  used  for  thttt 
purpose,  and  the  small  pile  of  undressed  flax,  said  to  have  been 
in  the  bwer  room,  was  there  but  temporarily,  and  with  no  inten- 
tion of  haying  it  regularly  stored  or  kept  there,  then  the  policy 
would  not  be  avoided.  To  this  last  paragraph  of  the  charge  the 
defendants'  counsel  excepted,  and  requested  the  judge  to  charge 
that  if  at  the  time  of  the  fire,  there  was  flax  kept  in  the  lower 
room  of  the  building,  the  policy  would  be  of  no  effect  The  judge 
refused  to  charge  upon  this  proposition  other  than  as  he  had  al- 
ready charged,  and  the  defendant's  counsel  excepted.  The  coun- 
sel for  the  defendants  also  requested  the  judge  to  charge  that 
if  there  was  flax  in  the  lower  room  for  safe  keeping,  and  not  far 
the  purpose  of  consumption,  or  in  the  usual  eonrse  of  the  busi- 
ness for  which  the  building  was  occupied,  the  plaintiffs  could 
not  recover.  The  judge  refused  to  charge  upon  this  propositiogBi 
other  than  as  he  had  charged,  and  the  drfendant's  counsel  ex- 
cepted. The  defendants'  counsel  also  requested  tibe  jvdge  to 
charge  that  if  the  fire  originated  <m  the  flax  or  tow  in  the  lower 
room,  the  plaintifiis  could  not  recover.  The  judge  refused  so  te 
charge,  and  the  plaintiffs'  counsel  excepted. 

The  oounael  for  the  defendants  also  asked  the  judge  to  charge 
that  the  plaintiffs  not  having  stated  in  their  application  liia* 
th^e  wms  a  fireplace  in  their  carding  maehine  hniUKngy  witve. 
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guilty  of  ooncealment,  and  that  the  policy  was  theref(»re  void. 
Alsoy  that  the  plaintiffs  not  having  stated  in  their  application 
that  the  height  of  the  earding  machine  building  was  two  stories, 
iMMT  the  internal  arrangement  thereof  truly,  the  policy  was  of 
no  force.  The  judge  refused  to  charge  as  requested  upon  either 
of  these  propositions,  and  the  defendants'  counsel  excepted. 
'  The  judge  ftirther  charged  the  jury,  that  though  they  shouM 
believe  there  was  some  degree  of  negligenoe  on  the  part  of  the 
plaintiffs,  yet,  to  prevent  a  recovery  on  this  ground,  the  evidence 
should  be  of  such  a  oharaot^  as  to  evince  on  the  part  of  the 
plaintiffs  a  oorrupt  design  to  fire  the  buildings,  or  an  mtention 
that  they  should  be  burned.  To  this  part  of  the  charge  the  de- 
fnidants'  counsel  also  excepted.  The  jury  found  a  verdict  for 
the  plaintiffii  for  $2289,20. '  Judgment  having  been  perfected, 
the  defimdants  appealed. 

/.  jff.  Bamsey,  for  the  plamtiSk 

P.  Patter y  for  the  defondants. 

Harris,  J.  Two  grounds  of  defenoij^  only,  aire  ^contained  in 
the  defendants'  answer.  The  one  is,  that  at  the  lime  of  the  ap- 
pKoatien  and  also  at  the  time  of  the  fire,  a  quantity  of  flax  and 
tow  were  stored  or  placed  in  Ae  lower  room  of  the  carding  ma- 
chine building.  The  other,  that  in  making  the  application  and 
alto  in  giving  an  account  of  their  loss,  the  defendants  concealed 
and  misrepresented  the  manner  in  which  the  building  was  occu- 
pied. For  this  reason,  if  for  no  other,  the  judge  was  right  in 
recusing  to  charge  that  the  policy  was  invalid  because  the  plain- 
tiflb  had  omitted  to  state  in  their  application  that  there  was  a 
fireplace  m  the  building,  or  that  Ae  building  was  two  stories 
high,  or  what  were  its  internal  arrangements.  In  respect  to 
these  grounds  ef  defense  it  is  enough  to  say,  they  were  not 
within  the  issues  upon  trial. 

I  tlmdc,  too,  the  judge  has  applied  the  true  rule  of  law  to  the 
foots  m  relation  to  the  flax  which  at  the  time  of  the  insurance 
ittd  at  llie  time  of  the  fire  also,  was  in  the  lower  room  of  ihe 
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building.  Flax  was  a  hazisyrdous  article.  By  the  termB  of  tke 
policy,  the  plaintiffs  had  no  right  to  store  or  keep  it  in  the 
building.  But  the  mere  fact  that  a  few  bundles  of  undressed 
flax  had  been  permitted  to  remain  in  the  basement  of  the  build- 
ing, under  the  circumstances  as  they  appear  in  the  case,  cannot 
be  conclusive  evidence  that  the  building  was  appropriated,  ap- 
plied or  used  for  storing  or  keeping  flax,  within  the  meaning  of 
these  terms,  as  used  in  the  policy.  The  terms  '<  appropriate," 
"apply,"  and  "use,"  import  volition,  purpose,  intent.  Before 
the  policy  could  be  avoided,  on  the  ground  of  a  violation  of  this 
ppvision,  the  £9tct  must  be  established  that  the  plaintiffs  intended 
to  store  or  keep  the  flax  in  the  building.  This  question  was  sub- 
mitted to  the  jury.  It  was  left  to  them  to  say,  upon  the  evi- 
dence, whether  the  building  had  been  appropriated,  applied  or 
used  for  the  storage  of  the  flax.  To  this  general  proposition,  as 
it  was  submitted,  there  was  no  objection.  To  aid  the  jury  in  de- 
termining the  question  thus  left  to  their  decision,  the  judge  pro- 
ceeded to  state,  negatively,  what  would  not  amount  to  such  an 
appropriation,  or  application  or  use  of  the  building  as  would 
avoid  the  policy.  He  says,  if  the  building  was  not  devoted  to, 
(by  which  terms  I  understand  him  to  mean  the  same  thing  as 
though  he  had  repeated  the  words  "  appropriated"  or  "  applied,") 
or  used  for  that  purpose,  that  is,  for  the  purpose  of  storing  flax, 
and  if,  on  the  contrary,  the  small  pile  of  undressed  flax,  which 
was  there,  was  only  left  there  temporarily,  that  is,  with  no  in- 
tention or  purpose  of  having  it  regularly  stored  or  kept  there, 
this  would  not  amount  to  such  an  appropriation  of  the  building 
to  the  storing  or  keeping  of  flax  as  would  avoid  the  policy.  I 
understand  the  word  "  regularly,"  to  have  been  employed  in  very 
much  the  same  sense  as  the  words  "  habitual"  and  "  ordinary" 
were  used  by  Lord  Tenterden  in  Dobson  v.  Smithbj/^  (1  Mood, 
^  M.  90.)  In  that  case,  the  terms  of  the  policy  required  that 
no  fire  should  be  kept  in  the  building,  and  that  no  hasardous 
goods  should  be  deposited  there.  For  the  purpose  of  tarring 
the  building  a  barrel  of  tar  had  been  brought  there,  and  a  fire 
bad  been  lighted,  for  the  purpose  of  heating  the  tar.  The  tar 
boiled  over  and  took  fire,  and  thus  the  building  was  burned.    In 
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an  action  upon  the  policy,  the  'defendant  contended  that  the 
plaintiff  conld  not  recover,  first,  because  the  lighting  of  a  fire 
was  in  contrayention  of  the  terms  of  the  policy,  and  next,  be- 
canse  the  bringing  of  the  tar  barrel  there,  it  belonging  to  the 
description  of  hazardous  goods,  was  also  a  breach  of  the  condi> 
tions  of  the  policy.  The  court  said,  ^^  If  the  company  intended 
to  stipulate,  not  merely  that  no  fire  should  habitually  be  kept 
on  the  premises,  but  that  none  should  ever  be  introduced  upon 
them,  they  might  have  expressed  themselves  to  that  effect,  and 
the  same  remark  applies  to  the  case  of  hazardous  goods  also.  In 
the  absence  of  any  such  stipulation,'  I  think  the  condition  must 
be  understood  as  forbidding  odftk^  habitual  use  of  fire,  or  the 
ordinary  deposit  of  hazardous^l)i8."  So,  in  this  case,  if  it  had 
been  the  intention  of  the  insurers  that  the  policy  should  be  for- 
feited if  any  hazardous  article  should  at  any  time  be  introduced 
or  found  upon  the  premises,  it  would  have  been  easy  for  them 
to  express  such  intention,  in  their  contract.  Then,  the  plaintiffs 
would  have  been  apprised  of  the  strictness  of  the  terms  upon 
which  they  held  their  insurance.  Then,  if  a  box  of  glass,  or  a 
ream  of  paper,  or  a  bottle  of  spirituous  liquor  should  happen  to 
be  introduced  into  the  building,  however  temporary  the  purpose 
for  which  it  was  introduced,  it  might  work  the  forfeiture  of  the 
policy.  The  terms  of  this  policy  require  no  such  strictness  of 
interpretation.  It  is  provided  that  the  building  shall  not,  even 
partially,  be  appropriated,  applied  or  used  for,  or  in  the  equally 
significant  language  of  the  charge,  devoted  to,  the  purpose  of 
staring  or  keeping  hazardous  goods.  The  jury  were  told,  in 
language  satisfactory  to  the  defendants'  counsel,  that  the  use  of 
the  building  for  such  a  purpose  would  avoid  the  policy.  But, 
lest  they  might  misapprehend  this  instruction,  they  were  also 
told,  that  if  the  small  pile  of  undressed  flax  said  to  have  been  in 
the  lower  room  was  there  but  temporarily^  and  with  no  inten- 
tion of  having  it  regularly  stored  or  kept  there,  it  would  not 
amount  to  an  appropriation  of  the  building  ti  a  purpose  inhibited 
by  the  policy. 

Shaw  V.  RobberdSy  (6  Ad.  ^  EUis,  76,)  is  a  case  in  point  to 
gaatain  the  rule  of  construction  adopted  in  this  case.    The  build* 
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ings  insured  consisted,  amokig  others,  at  a  kiln  for  drying  com. 
One  of  the  conditions  of  the  policy  was,  that  if  any  alteration 
should  be  made  in  the  business  carried  on  in  the  buildings,  notioe 
should  be  given  to  the  insurers.  &o.  It  appeared  in  evidence 
^hat,  after  the  insurance  had  been  effected,  a  vessel  laden  with 
bark  had  been  sunk  near  the  premises,  and  the  ownier  of  the  kiln 
had  allowed  the  owner  of  the  bark  to  dry  it  in  his  kiln.  While 
it  was  being  dried,  the  kiln  took  fire  and  was  burned  down.  If 
was  insisted,  for  the  defense,  that  such  a  change  of  business  had 
been  shown  as  required  a  notice  according  to  the  terms  of 
the  policy.  But  Lord  Denman,  chief  justice,  said,  ^tiie  con- 
diticm  points  at  something,  Smiaiient  and  habitual.  If  the 
plaintiff  had  dropped  his  buq^nSro  of  com  drying  and  taken  up 
that  of  bark  drying,  or  had' added  the  latter  to  the  former,  no 
doubt  the  case  would  have  been  within  that  condition.  Perhaps, 
if  he  had  made  any  charge  for  drying  this  bark,  it  might  have 
been  a  question  for  the  jury  whether  he  had  done  so  as  a  matter 
of  business,  and  whether  of  not  he  had  thereby  made  an  altera* 
tion  in  his  business,  within  the  meuiing  of  that  condition.  But^ 
according  to  the  evidence,  we  are  cleaiiy  of  opinion  that  no  such 
question  arose  for  the  consideration  of  the  jury ;  and  that  this 
single  act  of  kindness  was  no  breach  of  the  condition."  {See 
also  ONeU  v.  The  Buffalo  Ins.  Oo.,SComst.  122 ;  2  GreenL 
Ev.  §  408.) 

In  Langdm  v.  7%e  N,  York  Fire  Ins.  Co.,  (6  Wend.  628,) 
there  was  a  condition  that  the  building  should  not  be  appropri- 
ated, applied  or  used  for  the  purpose  of  storing  any  haaardous 
goods.  When  the  building  was  burnt  it  contained  a  cask  of  oil 
and  several  casks  of  spirituous  fiquocrs  which  were  kept  as  a 
part  of  the  stock  in  trade  of  the  party  insured.  It  was  held 
that  this  was  not  a  violation  of  tiie  condition  of  the  policy,  on: 
the  ground  that  the  goods,  though  hasardoos,  were  not  deposited 
for  safe  keeping,  but  kept  for  the  purpose  of  sale  and  eonsump* 
tion.  Berhaps  the  addition  of  the  word  ''  keeping,"  in  die  ffXnof 
in  question,  might  cover  such  a  case  as  that  presented  in  Z^oi^ 
don  V.  The  New-  York  Fire  Ins.  Co.;  but  if  any  such  «S»ct  is 
to  he  given  to  tibis  woxd,  it  can  only  be  in  oases  where  tke^baild* 
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ing  has  been  either  wholly  or  partially  appropriated  to  the 
keeping  of  the  prohibited  articles,  as  distinguished  from  a  mere 
teiiqK)raipy  or  oceasional  deposit  without  any  intention  of  a  per- 
manent or  habitual  use  of  the  building  for  such  an  object. 

I  think  too  the  judge  who  tried  this  cause  has  correctly  stated 
the  law  on  the  questioa  of  negligence.  The  counsel  for  the 
plaintijBT  is  entirely  mistaken  in  supposing  that  the  general 
principle  which  will  not  allow  a  party,  himself  guilty  of  negli- 
gence, to  recoyer  £>r  the  loss  or  injury  to  which  he  haa  thus 
contributed,  is  applicable  to  an  action  upon  a  policy  of  insurance. 
The  general  doctrine  on  that  subject  is,  that  mere  negligence^ 
whether  of  the  insured  or  his  agents  or  servants,  constitutes  no 
defense  for  the  insurers.  {Ellis  im  Insurancey^2,)  In  WcUers 
V.  The  Merchant^  Louismlle  Insurance  Company^  (11  Peters^ 
218,)  it  was  said  by  Story,  J.  that  the  doctrine  had,  for  a  great 
length  of  time,  prevailed,  that  losses  occasioned  by  the  mere 
fault  or  negligence  of  the  assured  or  his  servants,  unaflfected  by 
fraud  or  design,  are  within  the  protection  of  policies.  {See  also  "^ 
The  Cditmbia  Ins.  Co.  of  Alexandria  v.  Lawrence,  10  Pet. 
507.)  The  charge  in  this  case  contains  nothing  more.  The 
jury  were  told  that  mere  negligence  was  not  sufficient  to  defeat 
a  recovery ;  that  before  this  ground  of  defense  could  be  made 
available,  there  must  be  evidence  of  such  a  degree  of  negligence 
as  would  evince  a  corrupt  design.  This  I  understand  to  be  the 
well  settled  rule  of  law  on  this  subject.  If  it  were  not  so,  poll-* 
cies  of  insurance  against  loss  by  fire  would  be  of  comparatively 
little  value,  for  the  cases  are  few  in  which  losses  by  fire  cannot 
be  traced  to  some  sort  of  carelessness  or  negligence  on  the  part 
of  the  assured^  or  his  &mily  or  servi^ts.  It  is  one  of  the  objects 
of  insurance  to  protect  the  party  insured,  against  negligence. 
In  Shaw  v.  Robberds,  above  cited,  Lord  Denman  said  that  '^  in  ^ 
the  absence  of  fraud,  the  proximate  cause  of  the  loss  only  is  to 
be  locked  to,  and  that  the  simple  &ct  of  negligence  had  never  ^ 
been  held  to  constitute  a  defense." 

Upon  the  whole,  I  think  the  ease  has  been  well  tried,  aad  thai 
tiie  judgment  should  be  affirmed.  I 
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Parker,  J.  It  was  not  set  up  in  the  answer  tliat  the  appli- 
cation for  insurance  did  not  truly  state  the  dimensions  of  the 
carding  machine  building,  its  number  of  stories,  and  its  internal 
divisions  and  arrangement,  or  that  it  omitted  to  state  that  there 
was  a  basement  story  to  the  building  or  a  fireplace  within  it. 
The  1st,  2d  and  5th  points  on  the  motion  for  a  nonsuit,  and  the 
1st  and  2d  exceptions  to  the  refusals  to. charge,  were  not  there- 
fore well  taken.  The  6th  exception  to  the  refusal  to  charge  is 
unavailable,  for  the  same  reason.  No  claim  to  have  the  premi- 
um note  deducted  or  set  off  was  set  up  in  the  answer 

But  it  was  proved  that  a  quantity  of  flax  and  tow  was  in  the 
basement  room  of  the  carding  machine,  at  the  time  of  the  insur- 
ance, and  also  at  the  time  of  the  fire ;  and  there  was  evidence 
tending  to  show  that  the  fire  was  occasioned  by  sparks  felling 
down  the  chimney  into  the  fireplace  of  the  basement,  in  and 
around  which,  tow  was  scattered,  and  near  which  was  the  pile 
of  flax.  According  to  the  conditions  of  the  policy,  ^ajr  belonged 
to  the  class  of  hazardous  articles.  Nothing  was  said  in  the  ap- 
plication for  insurance  about  the  flax  in  the  basement,  though 
the  inquiry  was  made  "  for  what  purpose  occupied  ?''  It  waa 
agreed  in  the  policy,  that  in  case  the  premises  should  be  used 
for  the  purpose  of  storing  or  keeping  therein  any  articles  de- 
nominated hazardous,  so  long  as  the  same  should  be  so  used,  the 
policy  should  be  of  no  force  or  effect.  The  counsel  for  the  de- 
fendants requested  the  court  to  charge  the  jury,  that  if  they 
believed  there  was  flax  kept  in  the  lower  room  of  the  carding 
machine  building  at  the  time  of  the  fire,  the  policy  would  be  of 
no  effect.  That  if  the  jury  believed  that  there  was  flax  in  the 
lower  story  of  the  carding  machine  building  for  safe  keeping,  and 
not  for  the  purpose  of  consumption,  or  in  the  usual  course  of 
business  for  which  the  buildings  were  occupied,  the  plaintiffs 
were  not  entitled  to  recover.  That  if  the  jury  believed  that  the 
fire  originated  in  the  flax  or  tow,  in  the  lower  room  of  the  card- 
ing machine  buildings,  the  plaintiffs  were  not  entitled  to  recover. 
The  judge  refused  to  charge  each  of  these  several  propositions 
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except  as  stated  in  his  charge,  to  which  refusals  the  defendants' 
counsel  severallj  excepted.  The  judge  charged  the  jury,  anumg 
other  thing|9,  that  if  the  evidence  satisfied  them  that  at  the  time 
the  fire  occurred,  the  building  was  appropriated,  applied  or  used 
for  the  storage  of  flax,  the  policy  was  of  no  force  and  the  plain- 
tifiFs  could  not  recover.  But  if  the  building  was  not  devoted  to, 
or  used  for  that  purpose,  and  the  small  pile  of  undressed  flax, 
said  to  have  been  in  the  lower  room  of  the  carding  machine 
building,  was  there  but  temporarily,  and  with  no  intention  of 
having  it  regularly  stored  or  kept  there,  ii^ea  the  policy  would 
not  be  avoided ;  to  the  last  branch  of  which  charge  the  defend- 
ants' counsel  excepted. 

Under  the  prohibitory  clause  of  the  policy,  it  is  well  settled 
that  hazardous  articles  may  be  introduced  into  the  premises  for 
the  purpose  of  making  necessary  repairs  to  the  buildings.  It 
was  so  held  in  Dobson  v.  Southbjf,  (1  Mood.  4*  Malk,  90,) 
where  a  tar  barrel  had  been  taken  into  a  bam  for  the  purpose  . 
of  repairing  the  building  by  tarring  it,  and  a  fire  was  lighted  to 
boil  the  tar;  and  in  ONiel  v.  The  Buffalo  Fire  Ins.  Co.,  (3 
Comst.  R.  122,)  it  appeared  that  the  plaintiff  had  brought  into 
the  house,  paints,  oils  and  turpentine,  for  the  purpose  of  paint- 
ing the  inside,  and  kept  them  there  while  the  work  was  going 
on.  It  was  adjudged  that  the  act  complained  of  was  not  a 
storingy  within  the  language  of  that  policy,  and  that  the  articles, 
being  introduced  for  a  temporary  purpose,  not  prohibited  by  the 
policy,  the  risk  attending  ordinary  repairs  being  intended  to  be 
covered  by  the  insurance,  the  plaintiff  was  permitted  to  recover. 

In  Lcmgdm  v.  The  New-  York  Eq.  Ins.  Co.,  (1  Hxdl,  226, 
and  6  Wend.  623,)  where  a  policy  contained  a  clause  prohibitr 
ing  the  use  of  a  building  for  storing  therein  goods  denominated 
in  the  memorandum  annexed  to  the  policy  as  hazardous,  the 
keeping  of  such  goods  as  oil  or  spirituous  liquors,  by  a  grocer, 
in  ordinary  quantities,  for  his  ordinary  retail,  was  decided  not 
to  bCy  under  the  oircumstances,  a  storing  of  them,  within  th9 
policy. 

The  word  storingy  in  these  cases,  was  held  to  mean  a  keeping 
lor  safe  custody  to  be  delivered  in  the  same  con4ition  114  wh^i 
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receiyed ;  where  the  safe  keeping  is  the  principal  object  of  de- 
posit, and  not  a  keeping  for  the  purpose  of  consumption  or  sale 
in  the  nsual  course  of  business.  This  is  the  definition  estab- 
lished in  aNiel  v.  The  Buffalo  Fire  Ins.  Co.,  (8  Comst  127-) 

In  the  present  case  an  additional  word  has  been  introduced 
into  the  policy,  which  forbids  the  keeping  as  well  as  the  storing 
of  hazardous  goods.  If  the  same  language  had  been  used  in 
the  policy  on  which  the  suit  was  brought,  in  Langdon  t.  The 
New-  York  Eq.  Lis.  Co.,  the  plaintiff  could  not  have  recoyered. 

But  the  peculiar  feature  that  distinguishes  the  present  case 
from  all  those  relied  on  by  the  plaintiffs'  counsel  is,  that  the 
hazardous  articles  were  not  introduced,  either  for  the  purpose 
of  repairs  or  in  the  usual  course  of  business  for  which  the  build- 
ing was  occupied.  The  keeping  of  the  articles  there  was  not 
permitted,  but  it  was  expressly  prohibited  by  the  policy.  To 
ayoid  the  policy  it  is  not  necessary  to  show  that  the  building 
'  was  "deyoted  to"  or  ^^used  for"  the  purpose  of  storing  flax,  as 
was  said  by  the  judge  in  his  charge.  If  it  is  used  for  the  pur- 
pose of  keeping  flax,  it  is  a  forfeiture  of  the  policy.  Nor  is  it 
necessary  to  show,  on  the  part  of  the  defense,  that  the  whole 
building  was  ^^  deyoted  to"  such  a  purpose.  If  flax  was  permit- 
ted to  be  kept  there,  then  the  building  was  used  for  that  pur- 
pose. The  proof  shows  that  flax  had  been  dressed  in  the 
basement  room  of  the  carding  machine  within  ten  days  preyious 
to  the  fire ;  and  although  the  flax  machine  had  been  laid  aside, 
and  some  of  the  flax  remoyed,  a  pile  of  unbroken  flax,  two  and  a 
half  or  three  feet  high  and  three  feet  wide,  was  left  in  the  cor- 
ner of  the  room,  and  tow  was  scattered  about  the  room.  I  think 
it  was  erroneous  to  charge  "  that  if  the  flax  was  there  but  tem- 
porarily, and  with  no  intention  of  haying  it  regularly  stored  or 
kept  there,  then  the  policy  would  not  be  ayoided."  Hazardous 
articles  can  only  be  introduced  temporarily,  when  it  is  for  a 
purpose  not  prohibited  by  the  policy,  as' for  repairs,  &c.  Such 
is  the  rule  laid  down  in  O^Niel  y.  The  Buffalo  Fire  Ins.  Co.^ 
(8  Comst.  122.)  It  goes  no  further.  It  does  not  permit  the 
introduction  of  hazardous  articles  eyen  temporarily,  if  it  be  for 
a  purpose  prohibited  by  the  policy.    Such  a  construction  seems 
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to  me  ft  plun  Tiolatioii  of  the  contract,  and  of  the  intentioii  of  the 
parties.  If  hasardous  articles  may  be  introduced  temporarily, 
when  forbidden  by  the  policy,  how  long  may  they  be  permitted 
to  remain?  Has  the  law  fixed  the  limit  within  which  a  con- 
tract may  be  so  violated  with  impunity?  A  brief  time  of 
exposure  to  such  hazard,  might  be  long  enough  to  fire  the  build- 
ings, as  is  alleged  in  this  case. 

Nor  can  the  intention  not  to  have  the  flax  regularly  stored 
or  kept  there,  justify  the  act  complained  of.  It  is  not  a  ques- 
tion of  intent,  or  of  regularity  of  storing  or  keeping.  If  the 
hazardous  articles  were  permitted  to  be  kept  in  the  building,  it 
was  a  breach  of  the  policy.  The  parties  contracted  that  flax 
ahould  not  be  kept  on  the  premises  at  all,  with  the  exceptions 
which  have  been  heretofore  recognized  in  the  legal  construction 
of  policies,  viz.  for  the  purpose  of  repairs  or  in  the  usual  course 
of  business  for  which  the  building  was  occupied.  The  proof 
ahows  it  was  kept  there,  and  the  evidence  tends  strongly  to 
prove  that  the  building  was  burned  in  consequence. 

I  think  the  learned  judge  erred  in  his  refusal  to  charge,  as 
well  as  in  the  last  paragraph  of  his  charge  above  quoted,  and 
that  the  judgment  rendered  at  the  circuit  should  be  reversed 
and  a  new  trial  awarded. 

Judgment  affirmed. 

[ALBAirr  General  Tcsm,  Dwember  6»  1862.  Paritr^  Wrighi  and  fTami, 
JTostlcfla] 
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'  16b  131 

The  peaceable  aad  exclnsiTe  possession  of  land  is  sniBclent  to  enable  a  paity  iS^^ 

to  maintein  trespass  against  a  wrongdoer,  il  seewu. 

The  question  whether  a  snperintendent  of  repairs  apon  the  canals  has  au- 
thority to  confer  upon  another  the  right  to  deposit  stone  upon  lands  appro- 
priated for  the  Erie  canal,  and  belonging  to  the  state,  depends  npon  the 
66th,  66th  and  67th  regulations  of  the  canal  board.  And  where  a  canse 
tamed  upon  the  nature  and  efict  of  these  rsgulattou,  baft  the  same  had 
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not  been  inoorporated  into  the  case,  the  court  held  that  it  conld  not  tain 
Judicial  notice  of  such  rognlationB,  nor  intend  that  they  were  before  the 
conrt  and  jury ;  and  therefore  ordered  a  new  trial. 

This  action  iraa  originally  commenced  in  a  juBtice^s  conrt. 
the  defendant,  in  his  answer  to  the  complaint,  set  forth  matter 
showing  that  the  title  to  land  would  come  in  question  on  the 
trial  before  the  justice.  The  defendant  having  giyen  the  propter 
undertaking  and  complied  with  the  statute  in  such  case  made 
and  prqyided,  the  action  was  discontinued  before  the  justice  and 
commenced  in  this  court  by  the  deposit  of  a  summons  and  com- 
plaint with  the  justice.  The  complaint  was  for  trespass  on 
lands.  The  answer  denied  the  complaint  and  set  up  special  mat- 
ters of  defense.  The  reply  denied  the  new  matter  in  the  an- 
swer. The  cause  was  brought  to  trial  at  a  circuit  court  held  in 
the  county  of  Herkimer,  on  the  9th  day  of  April,  1851,  F.  W. 
Hubbard,  justice,  presiding.  A  verdict  was  rendered  by  the 
jury,  for  the  defendant,  and  judgment  was  entered  up  for  the 
defendant,  for  $88,75  costs.  From  this  judgment  the  plaintiff 
'brought  lifais  appeal. 

S,  Efarlj  for  the  appellant. 

C.  A,  Burtimf  for  the  respondent. 

•  By  the  Courts  Gridlet,  J.  The  plaintiff  brotight  mi  action 
in  the  supreme  court  against  the  defendant,  and  declared  against 
him  for  unlawfully  and  wrongfully  entering  on  his  premises ; 
and  then  and  there  taking  down,  removing,  breaking  and  in- 
juring a  fence,  belonging  to  the  plaintiff,  and  in  his  occupation. 
The  defendant  denied  each  allegation  in  the  complaint;  and 
further  pleaded,  that  the  premises  in  question  were  the  property 
of  the  state,  being  a  part  of  the  lands  appropriated  for  the  Erie 
canals;  and  that  he  had, 'by  permission  of  the  supeirsntendent 
Tff  repairs,  before  that  time  deposited  a  quantity  of  i^ne<upon 
the  said  premises ;  that  the  plaintiff  had  wrongfully  erected  the 
Baid  &nce  upon  the  towing  path  and  around  the  said  stone,;  4knd 
^^4n  order  ^v4iB0ve4h£«Md«to]ie  tiie  4fifodttnt  Jii4  4aken 
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down  tlie  fenoe  and  remoyed  it^  doing  no  nnneeesfiary  damnge 
tliereto.  To  this  answer  the  pkintiff  replied,  denying  that  the 
said  prennses  were  the  property  of  the  state ;  and  alleging  thai 
it  was  immaterial  who  was  the  owner  of  the  land,  inasmuch  as 
he  was  at  the  time  of  the  ccmumssion  of  the  said  ^^espasses  and 
for  a  long  time  had  been  in  the  actual  possession  of  the  same ; 
that  the  stone  'were  so  deposited  for  the  priyate  use  of  the  de* 
fiandant ;  and  befinre  they  were  so  deposited,  the  plaintiff  had  for- 
bidden the  defendant  to  deposit  them  there ;  that  the  superintend- 
ent'of  ropairs  did  not  give  the  defendsAt  permission  to  deposit  the 
stone  there,  and  had  no  authority  to  do  so ;  and  that  he  enclosed 
the  land  with  a  fence,  for  the  purpose  of  cultivating  it. 

On  the  trial  of  the  cause,  the  plaintiff  gave  general  evidence 
of  possession  in  himself  and  those  under  whom  he  daimed,  lor 
near  twenty  years  ;  and  that  the  plaintiff  had  plowed  the  land 
in  the  &11  of  1838,  but  did  not  plant  it,  because  he  could  not  get 
timber  to  fence  it,  and  it  lay  uninclosed  till  after  the  stone  were 
placed  upon  it ;  that  one  of  the  former  owners  had  a  bam  on  the 
identical  spot  where  the  stone  were  laid.  He  then  gwve  evidence 
of  the  removal  of  the  fence,  and  rested.  The  defendant  then  prov- 
ed the  map  of  the  Erie  canal,  which  is  made  presumptive  evi- 
dence of  the  title  of  the  state,  to  all  lands  designated  thereon 
as  such,  by  which  it  appeared  that  the  lands  in  question  were  the 
property  of  the  Mate.  The  defendant  then  offered  to  show  that 
the  superintendent  ga^e  him  a  verbal  permiaaion  to  deposit  the 
stone  on  the -exact  spot  where  he  placed  them,  and  a  written 
pwmiasion  to  travel  on  the  towing  path,  to  and  from  his  fiirm, 
asisflhownin  the  diagram  annexied  to  the  case.  Whereupon 
the  conns  el  for  the  plaintiff  objected  to  the  evidence,  on  the 
ground  that  the  superintendent  had  no  leigal  right  or  power  to 
grant  such  permission.  The  justice  overruled  the  objection, 
and  decided  that  aoch  permission  was  sufficient  to  connect  the 
defendant  with  the  title  of  the  state,  in  the  said  lands.  To 
which  ruling  the  plaintiff  excepted.  The  plaintiff  then,  ^aub- 
jaet  to  such  direction,  xulmitted  the  truth  of  the  matters  so 
offered  to  be  proved. 
.  X  She  fifl^t  ground ixn  which  the  plaintiff  jcbdms  Anew  trial 
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is,  that  the  evidence  given  by  him  was  sufScient  to  repel  the 
presumption  of  title  in  the  state,  created  by  the  map.  This 
question  however  does  not  legitimately  arise,  on  this  case.  The 
fact  that  the  state  was  the  owner  of  the  premises  in  questicm 
seems  to  have  been  assumed  both  by  the  court  and  counsel,  after 
the  map  was  put  in  evidence.  The  counsel  did  not  raise  the 
question,  and  the  judge  did  not  pass  upon  it.  We  do  not  say 
but  that  there  was  evidence  enough  to  have  been  submitted  to 
the  jury,  under  proper  instructions ;  but  t/icU  the  judge  was  not 
requested  to  do.  The  statute  makes  the  map  presumptive 
evidence  of  the  title  of  the  state ;  but  that  presumption  may  be 
overthrown,  and  we  do  not  choose  to  anticipate  lin  opinion,  much 
less  a  decision,  as  to  how  much  evidence,  or  what  kind  of  evi- 
dence, is  sufScient  to  overcome  it.  The  question  is  already 
before  the  court  in  another  case,  and  will  ultimiEitely  have  to  be 
decided. 

U.  The  fiM^t  of  the  exclusive  possession  of  the  plaintiff  seems 
also  to  have  been  conceded  and  assumed ;  and  the  objection  to 
the  evidence  offered,  founded  on  the  want  of  power  in  the  super- 
intendent to  give  the  permission  to  deposit  the  stone  on  the 
premises,  was  overruled.    Granting  that  the  plaintiff  had  peace- 
able and  exclusive  possession  of  the  premises,  thiit  possession 
probably  gave  him  a  right  of  action  against    a  wrongdoer. 
(8  Bur.  1568.    2  John.  22.    4  Id.  211.    T  Barb.  621.)    The 
next  question  is,  whether  the  superintendent  had  any  power  to 
confer  on  the  defendant  the  right  to  deposit  the  stone  on  the 
lands  in  question.    The  powers  of  this  officer,  (so  &r  as  they 
are  defined  by  the  statute,)  are  prescribed  in  the  sixth  article 
of  the  ninth  title  of  the  ninth  chapter  of  the  first  part  of  the 
revised  statutes.      (1  R.  S.  286,   §§  116,  117,  (100,  101.)) 
The  first  of  these  sections  declares  generally  that  the  duty  of 
these  officers  is,  under  the  direction  of  the  canal  commissioners, 
to  keep  in  repair  such  portions  of  the  canal  and  works  connected 
therewith  as  shall  be  committed  to  their  charge ;  to  make  all 
necessary  contracts,  for  that  purpose,  and  &ithfully  to  expend 
the  moneys  placed  in  their  hands.    This  section  was  amended 
in  one  respect  by  the  11th  section  of  the  act  of  1847.    {Laws 
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ofim,  p.  814.  People  v.  Benton,  7  Barb.  208.)  The  next 
section  provides  that  these  officers  shall  be  under  the  direction 
of  the  canal  commissioners,  and  especially  of  the  acting  com- 
missioner of  the  section  on  which  the  snperintendent  is  employed. 
By  section  9  of  the  second  article  of  the  same  title  and  chapter, 
the  general  care  and  superintendence  of  the  canals  are  committed 
to  the  canal  commissioners.  And  by  the  25th  section  of  the 
same  article,  (1  JR.  iS.  222,)  the  canal  commissioners  are  author- 
ized to  make  roles  and  regulationa  in  relation  to  all  matters 
connected  with  the  navigation  of  the  canals.  These  powers  were 
afterwards  {by  the  laws  of  1888,  chap.  21)  conferred  on  the 
canal  board.  And  it  is  by  virtue  of  the  powers  conferred  on  the 
superintendent  by  the  55th,  56th  and  67th  regulations  of  the 
canal  board  that  the  argument  of  the  defendant's  counsel  is 
based.  But,  unfortunately,  these  regulations  do  not  appear  in 
the  case.  It  was  indeed  stated  on  the  argument  that  they  were 
admitted  and  used  on  the  trial ;  but  they  are  not  incorporated 
into  the  case,  and  we  cannot  take  Judicial  notice  of  these  regu- 
lations. A  provision  is  made  in  the  37th  section  of  the  act  be- 
fore dted,  (1  R.  S.  222,  §  27,)  by  which  all  rules  and  regulations 
in  relation  to  the  management  and  navigation  of  the  canals  shall 
be  filed  in  the  office  of  the  comptroller,  and  that  a  copy  thereof, 
certified  under  his  hand,  and  seal  of  office,  shall  be  received  in 
all  courts  of  law  as  due  proof  of  such  rules  and  regulations. 
These  regulations  should  therefore  have  been  inserted  in  the 
case.  This  not  having  been  done,  we  cannot  intend  that  they 
were  before  the  court  and  jury ;  and  we  cannot  determine 
whether  they  conferred  the  power  and  discretion  exercised  in 
this  case,  or  not.    For  this  reason  we  order  a  new  trial. 

[Oneida  Gbnsral  Tsbm,  January  5,  1862.    Gfru&y,  PraU,  W.  F.  AUen 
and  HMard,  Jottlces.] 
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Bachel  Borst,  by  her  next  friend,  vs.  Coret  and  Borst. 

A  mere  recital  never  concludes  a  party.    There  must  be  a  direct  affirmation. 
^^^^^^  And  a  recital  by  A.  and  B.  will  not  estop,  or  ftimisb  evidence  against  C,  even 

16b  ^^^1  though  the  latter  be  a  party  to  the  instrument  containing  the  recital ;  pro- 
171_NY2^^^1  vided  the  recital  does  not  purport  to  be  of  any  fact  within  hia  knowledge, 
but  relates  to  transactiona  between  the  other  parties. 
A  settlement  made  by  a  husband  upon  his  wife,  after  marriage,  in  pursuance 
of  a  parol  agreement  entered  into  before  marriage,  is  not  valid.  And  if  such 
settlement  be  made  by  a  husband  indebted  at  the  time,  It  is  fraudulent  and 
void  against  all  such  antecedent  creditors. 
Where  0.  was  trustee  for  a  married  wolnan,  under  a  post-miptial  agreement 
entered  into  between  her  and  her  husband,  and  was  also  one  of  the  asugnees 
of  the  husband  in  an  assignment  made  for  the  benefit  of  his  creditors,  and 
property  came  to  his  hands  in  the  latter  character ;  Held  that  he  was  bound  to 
apply  the  property  as  the  law  would  apply  it,  rather  than  to  the  payment  of 
a  bond  and  warrant  of  attorney  given  by  the  husband  ia  trust  for  his  wifo, 
and  that  even  if  he  had  notice  of  an  ante-nupUal  agreenent  between  the 
husband  and  wife,  in  respect  to  her  separate  estate,  he  was  not  concluded 
by  such  notice,  from  contesting  the  legality  of  the  agreement,  nor  from  dis- 
regarding it,  so  fkr  as  it  conflicted  with  the  rights  of  the  husband's  creditors. 

In  EamTT.  This  snit  was  commenced  in  the  late  court  of 
ohanceory,  before  the  vice  chancellor  of  the  fourth  circuit,  by  bill 
filed  in  June,  1846,  in  behalf  of  the  complainant  as  the  then  late 
widow  of  James  Hallada^,  deceased,  and  the  wife  of  Martin  I. 
Borst,  one  of  the  defendants.  The  object  of  the  biU  was  to  com- 
pel the  defendant  Corey,  as  the  trustee  of  the  complainaat,  and 
as  one  of  the  assignees  of  her  husband,  Martin  I.  Borst,  to  ren- 
der an  account  as  such  trustee  and  assignee,  and  to  pay  to  the 
eomplaanant  whatever  he  had  received,  either  as  such  trustee  or 
assignee.  The  cause  being  at  issue  on  bill,  answer  and  replica- 
tion, was  on  motion  of  the  complainant's  solicitor,  referred  by  an 
order  of  this  court  dated  August  22, 1848,  to  three  referees,  for 
hearing  and  decision.  The  referees,  having  heard  the  testimony 
produced  by  the  respective  parties,  made  their  report  in  writing, 
by  which  they  found  due  from  the  defendant  Corey  to  the  plain- 
tiff, the  sum  of  $2107,92,  and  directed  that  the  defendant  should 
pay  the  costs  of  the  suit,  to  be  taxed.  The  defendant  Corey  ex- 
cepted to  the  report,  and  moved  that  the  same  should  be  set  aside. 
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By  the  Court,  Wiilard,  P.  J.  In  December,  1836,  t&e  com- 
plainant, being  the  widow  of  James  Halladay  deceased,  inters 
married  with  Maartin  L  Borst.  The  bill  alleged  that  prior  to 
the  marriage  a  parol  agreement  wad  entered  into  between  the 
complainant  and  her  intended  husband,  that  the  sum  of  ^1300, 
to  which  she  was  entitled  from  the  estate  of  her  former  husband^ 
should  be  secured  to  her  separate  use,  in  the  manner  therein 
stated;  and  that  afterwards,  on  the  10th  April,  1886,  in  pursu- 
ance of  said  agreement,  an  instrument  in  writing  was  made  and 
executed  by  and  between  said  Martin  of  the  first  part,  the  com** 
plainaat  of  the  second  part^  and  the  defendant  David  P.  Corey 
of  the  third  part,  under  their  respective  hands  and  seals,  whereby 
a  bond  and  warrant  of  attorney  executed  by  the  said  Martin  fdr 
the  payment  of  $1300  was  made  payable  to  said  Corey  and  deliv- 
ered to  him  in  trust  for  the  complainant.  This  instrument  con- 
tained a  recital  that  this  $1300  was  the  gross  amount  of  the 
complainant's  right  of  dower  in  the  real  estate  of  her  former  hus- 
band, and  the  said  Martin  admitted  that  he  had  received  the  same, 
and  in  consideration  thereof  executed  and  delivered  to  Corey 
the  said  bond  and  warrant  of  att(»<ney.  The  bill  was  drawn  with 
a  double  aspect ;  1st,  charging  that  Corey  might  have  collected  the 
same  from  the  said  Borst,  but  had  lost  it  through  inattention ;  and 
2d,  that  he  had  actually  received  the  amount  in  full,  through-  an 
aasignment  made  by  said  Martin  on  the  28th  November,  1889, 
to  said  Corey,  Samuel  Newkirk  imd  Joseph  I.  Borst,  in  truirt 
for  tiie  ps^ment  of  the  debts  of  the  said  Martin,  in  certain  classes 
dierein  speeded,  in  which  assignment  the  Ixmd  and  warrant  of 
attorney,  together  with  sundry  othe^  debts  of  the  said  Martm, 
was  pot  in  the  first  elassi  Th^  obje^;  of  the  bill  Was  to  caH 
Corey  to  account  and  require  him  to  pay  over  said  fund  with 
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receipt  of  the  money  under  the  trust  deed ;  and  alleging  that 
the  funds  he  did  receive  under  the  assignment  were  applied  to 
the  payment  of  the  debts  of  the  said  Martin,  and  insisting  that 
the  post-nuptial  bond  and  warrant  of  attorney  were  void  as 
against  the  creditors  of  the  said  Martin,  he  being  insolvent  at 
the  time  it  was  entered  into. 

On  the  hearing  before  the  referees  there  was  no  evidence  of 
the  antenuptial  agreement,  but  the  recital  in  the  instrument 
before  mentioned  executed  by  the  complainant  of  the  first  part, 
the  said  Martin  of  the  second  part  and  the  said  Corey  of  the 
third  part.  That  recital  was  in  these  words :  ''  Whereas,  a 
marriage  has  lately  been  solemnized  between  said  Martin  and 
Bachel,  and  it  having  been  agreed  before  said  marriage,  between 
the  said  parties  thereto,  that  the  sum  of  thirteen  hundred  dol- 
lars, the  gross  amount  of  the  said  Rachel's  right  of  dower,  in  the 
real  estate  of  her  said  former  husband,  now  deceased,  shall  be 
secured  to  her  separate  use  in  the  manner  hereinafter  mentioned,'^ 
&c.  This  recital  does  not  purport  to  be  of  any  fact  within  the 
knowledge  of  the  said  Corey,  nor  does  he  affirm  the  truth  of  it 
fai  any  respect.  It  is  language  applicable  only  to  the  other  two 
parties,  and  is  probably  obligatory  upon  them.  So  far  from  be- 
ing an  estoppel,  the  recital  is  not  even  evidence  as  agunst 
Corey,  of  the  fact  therein  recited.  It  is  no  more  evidence  against 
him  than  the  declaration  of  the  complainant  and  Borst  which, 
as  to  Corey,  arj9  clearly  hearsay.  A  mere  recital  never  con- 
cludes a  party.  There  must  be  a  direct  affirmation.  {Co.  hyt, 
852,  i.)  And  a  recital  by  A.  and  B.  can  never  furnish  evidence 
against  C.  It  is  never  evidence  against  strangers.  {Cowen 
4*  H>  Notes,  1235,  and  cases  cited.)  There  being  no  evidence 
of  an  ante-nuptial  agreement,  Corey  had  a  right  under  the  as- 
signment of  Borst  for  the  benefit  of  creditors,  to  apply  the 
funds  to  the  payment  of  Borst's  honest  debts,  rather  than  to  ap- 
ply them  to  a  bond  and  warrant  of  attorney,  given  in  trust  for 
his  wife. 

But  if  I  am  wrong  in  the  above  view  of  the  case,  there  is  an- 
other aspect  in  which  it  can  be  presented,  equally  adverse  to  the 
complainant     The  referees  expressly  found  that  Corey  was 
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giiQty  of  no  neglect  or  laches,  in  omitting  to  collect  the  bond  and  ^ 
warrant  of  attorney.  This  disposes  of  the  case  in  the  first 
aspect.  The  complainant  was  bound  to  show  that  Corey  had 
received  fonds  belonging  to  Borst  which  he  was  bound  to  apply 
on  the  judgment  in  his  favor  as  trustee  for  her,  in  preference  to 
the  other  debts  which  Borst  owed  at  the  time  of  his  assignment. 
Corey  acted  in  two  capacities.  He  was  trustee  for  Mrs.  Borst 
under  the  post-nuptial  agreement,  and  was  also  one  of  the 
assignees  of  Borst  in  the  assignment  made  for  the  benefit  of 
creditors,  and  it  was  in  this  latter  character  that  the  prop- 
erty came  to  his  hands.  He  was  bound  to  apply  the  property 
as  the  law  would  apply  it.  If  the  recital  in  the  post-nuptial 
agreement  afibrded  evidence  against  Corey  of  the  existence  of 
an  antenuptial  agreement,  it  did  not  conclude  him  from  contest- 
ing the  legality  of  the  agreement,  nor  from  disregarding  it,  so 
br  as  it  conflicted  with  the  rights  of  Borst's  creditors.  It  was 
open  to  Corey  as  a  creditor,  and  as  a  representative  and  trustee 
for  all  the  other  creditors  of  Borst,  to  question  the  arrangement 
made  between  Borst  and  his  wife,  in  the  same  manner,  as  if  he 
had  not  been  a  trustee  for  the  complainant.  4r- "^ 

This  then  brings  us  to  the  question,  whether  the  ante-nuptial 
parol  agreement  made  between  Borst  and  his  wife  and  carried 
out  by  the  post-nuptial  instrument  two  years  afterwards,  in 
which  Corey  was  trustee,  is  valid  as  against  the  creditors  of 
Borst.  It  is  quite  clear  that  Borst  was  utterly  insolvent  at  the 
time  he  made  the  verbal  ante-nuptial  agreement,  and  continually 
afterwards.  On  this  point  there  was  not  room  for  two  opinions. 
It  is  equally  clear  that  the  debts  of  Borst,  provided  for  in  the 
first  class,  were  sufficient  to  exhaust  the  whole  property,  inde- 
pendently of  the  bond  and  warrant  of  attorney,  given  by  him  to 
Corey  fi)r  his  wife.  In  no  aspect,  then,  can  the  complainant 
maintain  this  action,  unless  her  claim  is  either  superior,  or  at 
least  equal,  to  that  of  the  other  creditors  of  Borst 

It  is  established  by  authority  that  a  settlement  after  mar- 
riage, in  pursuance  of  a  parol  agreement  entered  into  before  nuuv 
riage,  is  not  valid.    And  if  such  settlement  be  made  by  a  bus- 
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\njid  indebted  at  the  time,  it  is  firaadulent  and  yoid  against  afi 
auoii  antecedent  creditors.  ( Read  v.  Livingstoriy  8  John.  Ch^ 
481*  2  Kenfs  Corn.  440,  441,  and  note,  where  all  the  jtrineir 
pal  cases  are  collected.)  The  demands  of  justice  are  superior 
to  the  claims  of  affection.  Borst  was  under  no  legal  or  moral 
obligati<Mi  to  make  the  settlement.  The  property  received  by 
him  in  right  of  his  wife  became  his,  absolutely,  and  his  creditors 
at  once  had  a  stronger  claim  to  it,  than  any  other  person  who 
is  a  mere  volunteer. 

The  referees  should  therefore,  have  dismissed  the  bill  with 
costs.  It  was  not  essential  for  the  defense  of  the  defendant,  that 
liie  debts  which  he  paid  should  have  passed  into  judgment.  He 
could  not,  indeed,  maintain  a  creditor's  bill  as  a  mere  creditor  at 
large.  But  when  he  is  assailed  by  a  party  claiming  an  interest 
in  the  fund  in  his  hands,  it  is  enough  for  him  to  show  that  he 
has  applied  it  to  the  creditors  entitled  to  it,  whether  they  ber 
creditors  by  judgment  or  creditors  at  large. 

But  if  I  am  wrong  in  both  the  foregoing  positions,  I  think  the 
referees  erred  in  the  mode  in  which  they  stated  the  account. 
On  this  point,  as  a  question  of  fSskCt,  we  should  speak  with  diffi- 
dence^  as  we  differ  from  the  referees,  who  heard  the  evidence. 
The  cause  must  have  been  very  badly  tried,  or  the  testimony  very 
defectively  reported.    There  is  strong  jreason  to  believe  from 
the  testimony  of  Abjam  Shuler  the  princqtal  derk,  that  the 
whole  of  Exhibit  No.  8,  is  embraced  in  Exhibit  No.  %7.    If  thia 
be  eo,  as  the  referees  give  Corey  credit  for  actual  payments  to  the 
amount  of  $3686.96,  there  remained  ^othmg  in  his  hands  ap- 
plicable to  the  plaintiff's  demand.    It  is  astonishii^g  that  t^e  ac* 
cooiits  should  have  be^n  kept  so  loosely,  or  the  witness  exam-- 
ined  eo  badly,  that  the  actual  amount  of  the  proceeds  of  the 
assi^ed  property  cannot  be  a,scertained.    It  is  probable  that 
tbe  refejreefl  held  the  defendant  responsible  for  the  looseness  of 
tis  accounts.    They  were  right  in  holding  him  to  a  strict  ac- 
eonntability,  if  he  was  liable  at  all.    I  should  be  incyned  to 
send  the  cause  back  to  the  referees^  if  tkio  caj^e  turned  on  ,this 
point,  Jo^^certain  by  the  .^jBcticffi  of  t^i^  \m)(fi  pn  i)^e  ejfftffr 
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inaticn  of  thd  clerk,  whether  those  two  schedules  embifMe  tb9 
same  aooount,  or  any  part  of  the  same  aocoont. 

On  the  whole  the  report  most  be  set  aside;  and  the  bill  die- 
missed  with  costs. 

PecTee  aooordgua^y. 

{ScBBMOTADT  ChnmuL  Tbmi,  JaniMfy  8, 1866.     WUard,  Hand,  CWy  And 


Ejcekbt  and  otbess,  appeUants,  vs.  WHiraAjun,  reBpcadsnt 

Mh^re  tliB  infltnt  h^ira  qf  f^  testator  have  a  general  gqardian  m  ^bis  state,  tba 
citatioD  to  attend  the  proof  of  the  willi  before  the  siirrogatei  should  be 
«eFTed  apon  sach  general  guardian,  notwithstanding  his  interest  is  adverse 
totbatoftheinftatB. 

Where  a  portion  of  the  next  of  kin  of  a  testator  are  married  vonwa,  th«  ctts- 
tion  to  attend  the  proof  of  the  will  may  be  senred  on  them,  without  their 
husbands.  Though  it  is  the  most  prudent  course,  U  ieevUj  to  sene  ;tho 
citations  on  the  husbands  of  femes  covert,  as  well  as  on  themselves. 

Where  a  testatrix  subscribed  her  will,  (by  making  her  mark,)  immediately 
after  she  had  declared  the  instrament  to  be  her  last  will ;  Meld,  that  thia 
was  a  valid  execution ;  both  acts  being,  in  legal  contemplation,  done  at  the 
s^e  Interview  fod  fit  the  sofM  timet  within  the  mQAPfng  of  tke  statute. 


Appbal  from  a  decision  of  the  snrrogate  of  Onondaga  oonntyy 
admitting  the  will  of  Arvilla  Wbitniarsh,  to  probate.  The  tes- 
tatrix died  March  23, 1852,  leavyig  a  will,  which  the  executor 
therein  named  (Hiram  Whitmarsh)  propounded  for  joroof  before 
the  snrrogate,  on  the  6th  day  of  April,  185?.  The  testatrix  left 
thirteen  children,  three  of  whom  were  poinors  and  umnarried* 
Hiram  Whitmarsh  was  the.ir  £en^^  guardian.  S.ix  pf  the  chil- 
dren were  married  females.  The  others  were  adult  malep  ,or 
adult  unmarried  fepiiales.  The  citation  to  attend  the  prqof  qf 
the  will,  appeared  to  hare  been  served  on  the  general  guaiidian 
of  the  infants,  but  not  on  the  in&nts  theipqelyea ;  and  no  qi^ecial 
gu|];dian  OTjpifixS^  ad  litem  \^a^  appoint^  The  ciitja^qp  w^ 
^.9  A^^.^  on  J;he  .n\arried  tpjr^ef,  ivf,  AP^tptn  ti^  JtlwhllA^ 


]42       GASES  IN  THE  SUPBEME  OOUBT. 

Keeney  v.  Whitmanh. 

At  the  hearing  of  the  matter  before  the  flurrogate,  only  John  A. 
Eeeney  (the  husband  of  one  of  the  daughters)  appeared  to  con- 
test the  will.  He  professed  to  appear  for  his  wife.  The  proof 
before  the  surrogate  left  no  doubt  of  the  capacity  of  the  testatrix, 
or  that  she  perfectly  understood  the  provisions  of  the  will.  The 
will  was  executed  as  follows :  one  of  the  witnesses  to  the  will 
wrote  her  name  under  it  by  her  direction,  and  she  then  made 
her  mark.  This  was  done  in  presence  of  both  the  attesting  wit- 
nesses. Immediately  before  making  her  mark,  she  declared  the 
instrument  to  be  her  last  will  and  testament.  Two  witnesses 
attested  the  will,  at  her  request.  All  these  circumstances 
transpired  cU  one  tvme^  and  within  the  space  probably  of  one 
minute.  The  will  being  thus  executed,  she  directed  one  of  the 
witnesses  to  keep  it  as  her  will.  The  surrogate  admitted  the 
will  to  probate ;  and  from  his  decision  this  appeal  was  taken,  by 
four  of  the  married  female  heirs,  with  their  husbands,,  and  one 
adult  unmarried  daughter. 

F.  Birdseye,  for  the  appellants. 

Oeo.  F.  Comstockj  for  the  respondent. 

By  the  Oourty  Gridlet,  J.  I.  The  appellants  insist  that 
the  decree  of  the  surrogate  is  erroneous,  on  the  ground,  1st.  That 
that  officer  neyer  acquired  jurisdiction  over  the  persons  of  the 
infants  and  married  women,  next  of  kin  to  the  testatrix,  by  the 
service  of  a  citation  on  them  in  legal  form,  and  by  the  appoint- 
ment of  a  guardian,  or  next  friend,  to  take  care  of  their  interests 
on  the  hearing ;  2d.  On  the  ground  that  the  will  was  not  legally 
executed.  We  will  examine  these  objections  in  their  order. 
First,  as  to  the  question  of  jurisdiction. 

(1.)  The  infimts  had  a  general  guardian^  who  was  served 
with  a  citation,  and  who  appeared  on  the  hearing  for  them.  .  The 
appellants  contend  that  as  the  guardian  was  the  brother  of  the 
infants,  and  by  the  will  the  females  received  less  than  the  males, 
the  general  guardian  was  interested  against  the  infants  ]  and  for 
1^  reason  the  citation  should  have  been  served  on  the  in&nts 
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themselyes ;  and  a  gaardian  ad  litem  shoald  have  been  appointed 
for  the  in&nts  on  the  hearing.  The  surrogate  pnrsued  the 
directions  of  the  statute  in  relation  to  the  minors.  It  uras  his 
duty  to  inquire  and  ascertain  ''  the  names  and  places  of  residence 
of  the  heirs,  widow  and  next  of  kin  of  the  testator ;  and  whether 
any,  and  which,  of  the  persons  mentioned  in  the  preceding  sec- 
tion, are  minors ;  and  the  names  and  places  of  residence  of  their 
general  guardians,  if  they  have  any ;  and  if  there  be  no  general 
guardian  in  this  state,  the  surrogate  shall,  by  an  order  to  be 
entered,  appoint  a  special  guardian  for  such  minor  to  take  care 
of  his  interest  in  the  premises."  {Laws  of  1887,  ch.  460,  ii  4 
and  5.  2  R.  S.  248,  hi  48  and  49, 4^A  ed.)  In  ascertaining  the 
facts,  as  directed  by  the  statute,  the  surrogate  learned  that  the 
infants  had  a  general  guardian  in  the  state ;  and  he  neither 
had,  nor  could  have,  any  knowledge  of  any  supposed  hostile  in- 
terest to  the  infants,  growing  out  of  the  provisions  of  the  will, 
which  he  had  not  yet  seen.  He  accordingly  issued  his  citation 
for  such  guardian,  and  did  not  appoint  a  special  guardian  as  he 
would  have  done  if  there  had  been  no  general  guardian.  These 
acts,  the  omission  of  which  is  charged  as  erroneous,  on  the  part 
of  the  surrogate,  were  all  required  to  be  done  before  the  cita- 
tion was  issued,  and  before  the  surrogate  could  regularly  know 
the  objections  to  the  course  he  was  pursuing.  We  think  the 
surrogate  had  no  right,  even  if  he  had  known  all  the  facts  as 
they  appear  on  the  return  in  this  case,  to  supersede  the  statute, 
if  he  found  it  defective,  or  to  disobey  its  injunctions,  because  it 
made  no  provision  for  a  case  of  hostile  interests,  like  that  of  the 
guardian  and  the  in&nts.  If  any  real  injury  had  been  done  to 
the  interests  of  the  infants,  by  the  guardian's  neglect,  he  would 
be  responsible  to  the  in&nts.  But  the  surrogate,  who  pursued 
the  exact  directions  of  the  statute,  and  when  he  could  not  know 
of  the  objections  that  existed  to  that  course,  did  not  lose  his 
jurisdiction  by  obeying  the  statute.  He  could  not  have  removed 
the  guardian  without  a  proceeding  having  been  instituted  for 
that  purpose,  however  improper  that  appointment  may  have  been. 
He  must  regard  him  as  the  legal  guardian,  and  proceed  as  in 
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any  other  case  where  a  general  guardian  had  been  app<Hnted 
before. 

(2.)  The  surrogate  also  directed  the  citation  to  the  ikiarried 
women,  and  the  servife  was  proved  to  ha?e  been  made  on  l3iem, 
without  their  husbands.  In  this  also,  he  pursued  the  statutory 
direction.  (Laws  of  1837,  ch.  240,  i  7.  2  R.  &  248,  §  50, 
4/A  ed.)  In  this  case,  the  provisions  in  the  will  in  &vor  of  the 
manied  women,  constituted  their  separate  estate,  as  the  will  was 
made  since  the  act  of  1848  and  1849,  in  relation  to  the  property 
of  married  women.  And  by  section  fourteen  of  the  code,  a  mar- 
ried woman  may  sue  alone,  whei  the  action  concerns  her  sepa- 
rate property.  If  she  may  sue  alone,  in  an  action  by  the  laws 
of  the  land,  she  may,  by  analogy  of  the  law  in  this  proceecQng, 
be  cited  as  next  of  kin,  without  her  husband,  to  attend  the  proof 
of  a  will,  in  a  case  where  the  statute  has  made  no  provision  for 
citing  her  husband.  If  she  be  cited,  she  can  give  the  citation  to 
her  husband,  if  she  desires  to  do  so.  The  question  arose  previous 
to  the  enactment  of  the  code,  before  the  chancellor,  in  1848,  in 
the  case  of  Bibby  v.  Myer,  (10  Paige,  220,)  and  he  seems  in- 
dined  to  think  that  as  the  husband  is  not  the  next  of  kin,  and  the 
statute  only  reqpnres  the  citation  to  be  served  on  the  next  of 
kin,  a  swvice  on  the  wife  is  a  legal  service.  This  decision, 
it  will  be  seen,  w«#  laade  before  the  acts  of  1848  and  1919  were 
passed,  and  the  chaiDeellor  dismissed  the  application  to  set  aiside 
the  decree,  because  the  application  Wa&  made  by  Myer  alone, 
wrthont  his  wife,  saying  that  the  application  should  have  been 
made  by  her  husband,  in  hei^  name  as  welt  as  his  own.  Though 
we  think  it  the  most  prudent  course  to  serve  a  citation  on  the 
hfuflbands  ^  femes  covert,  as  well  as  on  tiiemselves,  yet  we  do 
Bot  think  it  is  required  by  the  act,  either  expressly  or  by  impB- 
eation ;  ai^d  especially,  since  the  husband,  by  the  recent  statute?, 
has  not  even  an  equitable  interest  in  the  legacies  given  by  the 
will ;  and  aa  the  law  of  the  land  recognices  the  wife  as  competent 
to  sue  alone,  in  an  action  concerning  her  separate  estate,  we 
^wuiot  hold  that  the  decree  is  void  fer  want  of  jurisdiction*. 
There  ia  no  force  in  the  argument  that  the  proceeding  is  an 
actimi  under  the  code,  and  for  that  reason  the  proceedings  to 
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appoint  a  guardian  for  infante  have  superseded  the  provision  for 
senring  a  citation  on  the  general  guardian,  in  the  act  of  1887. 
It  is  not  a  "  proceeding  for  the  protection  or  enforcement  of  a 
right,"  within  the  meaning  of  the  code.  It  was  not  an  ctdversary 
proceeding.  It  does  not  seek  any  relief  against  the  parties,  as 
in  the  case  of  an  action  to  recover  a  sum  of  money,  or  specific 
real  or  personal  estate.  If  an  action,  then  it  must  be  commenced 
by  summons  and  complaint,  and  the  citation  has  become  obso- 
lete. This  proceeding  is  moreover  expressly  saved  from  the 
operation  of  the  code,  as  one  of  the  special  proceedings  from 
which  its  application  is  excluded. 

n.  The  will  was  properly  executed.  The  alleged  error  was 
in  the  testator's  making  her  mark  (her  name  having  been  sign^ 
by  one  of  the  witnesses  at  her  request)  immediately  after  she 
had  declared  the  instrument  to  be  her  last  will.  The  statute 
directs  that  the  testator,  at  the  time  of  making  such  ntbscrip- 
tionj  or  at  the  time  of  acknowledging  the  same^  shall  declare 
the  instrument  to  be  his  last  will  and  testament.  This  was  at 
the  same  interview^  and  at  the  sam£  time,  within  the  meaning 
of  the  act.  This  point  has  been  expressly  decided  in  the  third 
district,  and  we  adopt  the  principle  of  the  decision  and  reasoning 
of  the  court,  as  being  a  sound  and  reasonable  exposition  of  the 
statute.     (Roe  v.  Roe,  2  Barb.  S.  C.  Rep.  200.) 

We  affirm  the  decree  of  the  surrogate,  with  costs. 

[Oneida  Ocneral  Term,  January  8, 1868.  Gridleff,  PraU,  W.  F,  AUm  and 
Buibard,  JnBtices.] 
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WooDiN  VS.  Foster  and  Wells. 

The  report  of  a  referee  is  like  the  verdict  of  a  Joxy,  and  mtist  be  deititate 
of  any  evidence  to  support  it,  in  order  to  warrant  the  ooUrt  in  granting 
a  new  trial,  upon  the  fkcte. 

If  there  is  any  proof  tending  to  show  the  facts  in  Issue,  it  is  not  the  duty  of 
the  court  to  set  aside  the  report ;  though  the  evidence  be,  in  its  Judg- 
ment, too  slight  to  found  a  decision  upon. 

Where  a  note,  payable  at  a  particular  place,  is  left  at  that  place,  the  day  be- 
fore it  ftUs  due,  and  remains  there  till  the  day  after  it  becomes  due,  on 
which  day  the  maker  admits  that  he  has  not  paid  the  note,  and  he  refbses 
to  pay  it,  this  is  sufficient  evidence  of  a  presentment  of  the  note  on  the 
day,  and  at  the  place,  of  payment. 

Kotice  of  non-payment  of  a  note  need  not  be  In  writing.  A  verbal  notice  k 
snfBclent 

Where  a  witness  tesUfled  that  he  Informed  the  Indorser  that  he  had  left  the 
note  at  the  place  of  payment  mentioned  therein ;  that  the  maker  had  not 
paid  it  i  and  that  the  holder  would  hold  him  (the  indorser)  liable  as  in- 
dorser; £fe2</ that  this  was  a  sufficient  notice;  it  appearing  IVom  the  con- 
versation between  the  witness  and  the  indoreer  that  the  latter  well  understood 
what  note  was  referred  to.  • 

It  Is  no  defense  to  an  action  on  a  note  payable  in  money,  that  the  payee  agreed, 
at  tlie  time  of  the  making  of  the  note,  to  receive  his  pay  in  real  estate  be- 
longing to  a  daughter  of  the  maker;  where  it  appears  that  the  payee  did 
not  agree  to  receive  the  land  m  JuU  sdHsfaction  of  the  note,  and  thitt  tlM 
partiee  diiftved  as  to  the  sum  at  which  it  should  be  received. 


This  action  was  brought  against  the  defendants  as  the  maker 
and  indorser  of  a  promissory  note,  of  which  the  following  is  a 
copy :  ^^  Ninety  days  after  date  I  promise  to  pay  to  the  order 
of  William  Foster,  eighty-eight  dollars  and  seyenty-eight  cents, 
value  received,  with  interest  from  date,  payable  at  the  house  of 
Cyrus  Marble  in  the  village  of  Cleveland.  Wesley  S.  Wells. 
Cleveland,  April  11, 1850."    (Indorsed)  William  Foster. 

^e  cause  was  referred  to  C.  Comstock,  Esq.  as  sole  referee, 
^  ^ear  and  decide  the  same. 

The  phintiSBj  ^^  ^^^  trial,' proved  the  handwriting  of  the  de- 

^^dant  W^Ufl   m   maker  of  the  note,  and  of  the  defendant 

^teras  tbe  indorser  thereof.    The  summons  and  complaint 

^^  been  served  on  both  defendants,  but  Foster  alone  defended. 

^%e  plaintiff  then  called  William  Sanders  as  a  witness,  wh» 
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testified  as  foUowa :  "I  left  the  note  shown  me,  at  the  honse  of 
Cyrus  Marble  for  payment,  July  13, 1850.  It  was  not  ppdd.  I 
called  for  it  on  the  morning  of  the  15th,  Monday.  jE  then  went 
to  see  Mr.  Foster,  showed  him  a  letter — ^he  took  it  and  read  it,  I 
beUeye.  The  indorsement  of  Mr.  Foster  on  the  back,  is  defendant 
Foster's.  Note  d^ted  April  11,  1850,  made  by  Wesley  8. 
Wells,  payable  to  order  of  William  Foi»ter,  at  the  house  of 
Cyru9  Marble  in  Clevctland,  at  90  days,  not  on  interest.  I  in- 
formed Mr.  Foster  I  had  left  the  note  at  Marble's  «knd  that 
Wells  had  not  paid  it,  and  that  Mr.  Woodin  would  hold  him  .as 
indorser. — ^Mr.  Foster  said  he  should  not  pay  it"  On  his 
cross-e^apiination,  this  witness  further  tesitified  as  fo^ows: 
^<-When  Foster  said  he  should  not  pay  it,  he  gave  as  a  reason 
that  there  was  an  understanding  between  him  and  Woodin  that 
he  should  not  be  responsible."  Objected  to  by  plaintiff's  coun- 
sel as  not  forming  any  defense.  Admitted,  reserving  the  question 
as  to  its  effect.  "  I  think  he  stated  the  circumstances :  do  not  think 
I  could  state  them,  .but^ay  be  able  to  state  the  ^ubstaiiee. 
He  said  there  was  an  arrangei]|ient  that  WeUs  should  tran^ 
fer  some  property,  either  real  or  personal,  I  do  not  recollect 
which,  to  Mr.  Woodin ;  that  Mr.  Wells  either  had  fulfilled  or  was 
willing  to  fulfill  this  agreement,  I  do  not  recollect  wliich — that 
he  indorsed  under  this  understanding.  Upon  reflection  I  think 
it  was  real  estate  belonging  to  Wells'  daughter  Charlotte,  that 
was  to  be  transferred.  I  do  not  recollect  that  Foster  said 
Wells  was  willing  to  fiilfiU.  I  got  thia  ux^r^tanding  that  the 
agreement  had  been  executed,  or  he.  Wells,  W4u  willing  to  do  it. 
I  left  the  n9te  in  Marble's  hands  personally,  I  think.  I 
am  not  sure  that  I  left  it  on  Satuirday.  The  note  waft  there  01^ 
Saturday,  but  am  not  sure  but  I  left  it  ike  day  before.  My 
impression  is  that  I  left  it  either  Saturday  mormn^  or  Friday  in 
the  after  part  of  t^e  day.  I  have  no  daubt  that  j,t  ww  in  Uie 
house  that  I  left  it ;  am  quite  confident  I  saw  Mr.  lAigrhle  09 
Friday  and  Saturday,  both,  at  hia  house.  We  conversed  about 
tl^e  note.  I  think  I  received  the  note  firom  Mr.  Marble.  Saw 
it  bej|>r^  but  did  not  take  it  away  from  Mr.  Marble  until  Mo^- 
ifj,    ^lijijc  hf  firaf  h^i^  it  }sp  me  q^  I'ndaji  ju^y  .^^ 
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been  Satardaj  morning,  then  I  took  it  and  counted  the  days 
when  it  fell  dae  and  left  it  with  him.  I  next  saw  Mr.  Marble  on 
Monday  and  called  for  the  note."  The  phuntiff  here  rested, 
and  the  counsel  for  the  defendant  Foster  moved  for  a  nonsuit, 
on  the  ground  that  there  was  not  sufficient  proof  that  the  note 
was  at  the  place  of  payment  on  the  day  it  fell  due.  Also  on 
the  ground  that  there  was  no  proof  of  a  demand  of  payment 
on  that  day,  at  the  place  of  payment  or  elsewhere.  Also  on 
the  ground  that  no  such  notice  of  protest  had  been  given  as 
would  fix  the  indorser. 

The  referee  denied  the  motion  for  a  nonsuit,  and  after  some 
testimony  had  been  given,  tending  to  show  that  it  was  agreed 
between  the  plaintiff  and  Wells,  at  the  time  the  note  was  given, 
that  the  former  should  receive  in  payment  or  part  payment 
thereof,  certain  real  estate  belonging  to  the  daughter  of  Wells, 
the  referee  decided  that  payment  of  the  note  was  legally  de- 
manded, and  notice  of  non-payment  given  to  Foster ;  and  that 
the  fiicts  proved  by  the  defendant  did  rm  constitute  a  good  de- 
fense. He  therefore  reported  in  &vot  of  the  plaintiff,  for  the 
amount  of  the  note,  with  interest. 

A.  Bennettj  for  the  plaintiff. 

J.  Brtrumj  for  the  defendant  Foster. 

By  the  Court,  Gridlet  J.  This  suit  was  brought  on  a 
note,  made  by  the  defendant  Wells  and  indorsed  by  the  defend- 
ant Foster.  It  was  referred  to  Calvert  Comstock  Esq.  a  referee, 
to  hear  and  decide.  The  referee  has  made  his  report,  and  de- 
cided, 1.  That  the  note  was  legally  demanded ;  2.  That  legal 
notice  of  non-payment  was  given  to  the  defendant  Foster,  who 
thereby  became  fixed  and  liable  as  indorser ;  8.  That  the  facts 
proved  by  the  defendant  did  not  constitute  t^  defense  to  the  note. 

The  counsel  for  the  defendant  insists  that  there  was  no  proof 
of  a  presentment  of  the  note  on  the  day  and  at  the  place  of 
payment  If  there  was  any  proof  tending  to  show  these  fiicta 
it  would  not  be  the  duty  of  the  court  to  set  aside  the  report ; 
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though  the  eyidencd  might  be  in  our  judgment  too  slight  to  found 
a  decision  upon.  The  report  is  like  the  verdict  of  a  jury,  and  must 
be  destitute  of  any  evidence  to  support  it,  to  warrant  the  court 
in  granting  a  new  trial.  But  in  this  case  the  proof  was  entirely 
sufficient  The  note  was  left  at  the  place  of  payment  the  day 
before  it  fell  due,  and  remained  there,  as  is  inferrible  from  the  , 
testimony  of  the  witness,  till  the  day  after  it  fell  due.  This  is 
sufficient,  within  the  case  of  Nichols  v.  CMdmsiih,  (7  Wend. 
160.)  The  next  day  the  witness  saw  the  maker  and  he  admit- 
ted he  had  not  paid  the  note,  and  he  refused  to  pay  it.  The 
same  remark  applies  to  the  notice  of  non-payment.  It  was 
verbal ;  and  the  witness  says  that  he  informed  Foster  that  he  had 
left  the  note  at  Marble's,  (the  place  of  payment,)  and  that  Wells 
had  not  paid  it,  and  that  the  plaintiff  would  hold  him  liable  as 
indorser.  Now  the  witness  is  giving  a  narrative  of  what  he  did 
in  the  way  of  giving  notice,  and  though  he  speaks  of  "the  note" 
instead  of  giving  a  description  of  the  note,  by  date  and  amount, 
yet  he  was  speaking  of  this  particular  note ;  and  it  is  entirely 
clear  from  the  conversation  of  the  parties  that  Foster  well  un- 
derstood that  this  note  was  referred  to.  This  was  enough,  as 
it  was  a  question  of  fact  which  the  referee  found  in  fevor  of  the 
plaintiff.  A  verbal  notice,  communicated  to  the  indorser,  and 
which  calls  forth  a  conversation  about  the  note  in  question,  is 
very  different  from  a  written  notice  sent  to  him ;  where  the 
written  notice  constitutes  the  only  means  which  the  party  has, 
to  inform  the  indorser  of  the  particular  note  intended  by  it ; 
and  that  is  misdescribed.  In  this  case  there  was  no  misleading 
of  the  indorser ;  and  though  informal,  the  notice  was  sufficient, 
and  the  referee  was  warranted  in  so  finding.  That  a  verbal 
notice  was  sufficient,  see  Cuyler  v.  Stevens,  (4  Wend.  566.) 

The  facts  attempted  to  be  proved  by  the  defendant  were, 
that  though  the  note  was  payable  in  money,  the  plaintiff  agreed 
at  the  time  of  the  making  of  the  note,  to  receive  his  pay  in  the 
flhare  or  part  of  an  inheritance  in  real  estate,  that  belonged  to 
one  of  the  daughters  of  the  maker  of  the  note.  Now  in  addi- 
tion to  the  fiict  that  this  evidence  was  in  direct  contradiction  of. 
the  tenor  and  face  of  the  note^  it  appeared  that  the  plaintiff 
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never  agreed  to  receive  this  share  in  full  satisfaction  of  thd 
noie ;  and  the  parties  differed  as  to  the  sum  at  whioh  this 
interest  in  the  inheritance  should  be  received.  The  referee 
decided  right  on  this  point  also. 

A  new  trial  must  be  refused.  ' 

[Oneida  General  Term,  January  8, 1858.     Oridley,  PraU,  W.  F,  Allen  and 
BMmrd,  Jostices.] 


Abram  Jewett  and  Abbt  P.  his  Tiife  vs,  Thomas  J. 
Jewett. 

Where  a  deed  conveyed  to  the  grantee  a  water-coune,  and  hy  implication,  the 
water  which  it  was  intended  to  conduct  to  a  mill,  the  granting  part  of  sncfa 
deed  containing  the  words  "  to  him  and  his  heirSt  exeaUors  and  asiigns  for- 
ever;"  and  a  covenant  for  quiet  ei^joyment,  at  the  close  of  the  deed,  rtn  to 
the  grantee  and  his  heirs  and  assigns,  and  contained  a  stipulation  that  he 
or  they  might  e^joy  the  premises  "  forever ^  or  as  long  as  he  may  want  the 
water  for  machinery,  and  no  longer ;"  JBMd  that  the  words  of  the  grant  con- 
Teyed  a  freehold  interest  of  inheritance  to  the  grantee ;  and  that  the  gr€uU 
was  not  limited  or  restricted  hy  the  terms  of  the  covenant, 

Bdd  aUOf  that  the  right  to  the  water,  and  the  right  to  have  it  flow  in  its  chan- 
nel, heing  created  hy  deed,  was  not  lost  hy  the  omission  of  the  grantee  ta 
exercise  the  right,  for  a  few  years.  % 

An  easement,  to  become  extio^giiished  hy  disu^,  mp^  have  been  acquired  by 
ufe.  The  doctrine  of  extinction  by  non  user  does  not  a^ply  to  servitudes 
or  easements  created  by  deed. 

No  man  can  lose  a  freehold  interest  which  has  been  conveyed  by  deed,  and 
that  deed  recorded,  by  the  fltult  of  strasgerv. 

Accordingly,  where  the  plaintiff  owned  a  water-coune,  and  the  water  flowing 
therein,  under  a  deed  in  fee  from  the  former  owner;  it  wot  Md  tha,t  tbo 
plaintiff's  right  could  not  be  divested  by  the  act  of  trespa^ers,  in  demollsb- 
ing  the  dam  and  bulkhead,  thereby  causing  the  water  to  flpw  throng^ 
anoitber  channel,  and  across  the  lands  of  others. 

This  suit  was  commenced  before  a  justice  of  the  peace  in  th6 
comty  of  Jefferson,  and  v,as  removed  to  the  supreiiie  ooort  by  a 
plea  of  tititc;  pursuant  to  i  5^,  &c,  qf  the  coid^^  mth^  SSth  day 
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wcnit  court  held  i&  the  county  of  Jefferson,  on  the  17th  day  of 
April,  1860,  before  his  honor  Frederick  W.  Hubbard,  one  of  the 
juBtioes  of  this  court,  and  a  verdict  was  rendered  therein  for  the 
plaintiffs,  for  six  cents  damages.  ^Motion  was  made  to  the  su- 
preme court  at  a  general  t^rm  to  set  aside  the  verdict,  which 
ikiotlon  was  granted,  and  the  action  was  again  brought  to  trial  at 
the  April  drcuit  in  1851,  before  hon.  D.  Pratt. 

The  complaint  averred  in  substance  that  the  defendant,  on  or 
about  the  1st  day  of  December,  1849,  wrongfully  broke  and  En- 
tered in  and  upon  a  certain  lot  of  land  occupied  and  possessed  by 
the  plaintiffs,  and  known  as  a  water-course  for  lihe  ooiiveyance 
of  water  to  the  mill  and  other  works  of  the  said  plaintiffs  in  the 
town  of  Le  Ray,  Jefferson  county ;  and  that  the  defendant  tore 
away  a  dam  erected  there,  and  filled  up  with  stones  ahd  eartk 
the  said  water-course  or  ditch,  by  which  acts  the  plaintiffs  sus- 
tained damage  to  the  amount  of  $100 ;  and  they  demanded 
judgment  therefor  against  the  defendant.  The  answer  denied 
all  the  allegations  of  the  complaint,  and  averred  in  Substance 
that  the  defendant  at  the  time  of  the  alleged  commission  of  the 
acts  mentioned  in  the  complaint,  was  die  olmer  of  a  certain  de- 
scribed piece  of  land  in  Le  Bay,  through  which  a  creek  called 
West  creek  had  flowed  from  time  immemorial,  and  that  he  wad 
entitled  to  the  fall  benefit  of  the  natural  flow  theireof.  That  in 
September,  1849,  the  phuntiff  or  his  agents  wrongfitdly  diverted 
the  waters  thereof  from  a  point  a  short  distance  above  the  said 
premises,  by  which  diversion  the  defendant  had  sustained  gieat 
injury ;  and  that  his  acts  complained  of  ih  the  complaint,  werd 
such  only  as  he  might  legally  do  to  restore  the  waters  of  the 
credk  to  their  natural  diannel.  The  plainfiib,  in  theif  reply, 
denied  all  the  allegations  in  the  answer.  They  also  d^^  thttt 
at  tl»  tiuMis  of  the  commisfedon  of  the  several  acts  &mpMAi6i 
^  West  oreek  flowed  through  and  upoii  the  Gfeid  {^remises,  MA 
that  Wedt  creek  had  so  floWed  fttotii  time  iihmenidri^;  biff  6t 
tiie  contrary,  alleged  the  tiruth  to  be  tliat  «  hitgb  por^6a  of 
Aid  <MMl  ^d  HoM  nnd  had  flowM  through  the  MA  <!ialaft 
iSt «  toiig  flpaee  <^  time,  to  wit,  for  nio!%  thfti(k  tWeiityt-fl^  yeairi^ 
Ml  mt  ^  fhbm  Abby>  R  JeTrett  iMl  a  «mS'  c^  liM^ 
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thereof  of  which  the  defendant  had  notice ;  and  the  plaintiffs 
denied  that  the  defendant  and  his  grantors  were  and  that  the 
defendant  now  is,  entitled  to  the  full  benefit  of  the  natural  flow 
of  said  stream  upon  said  land,  but  on  the  contrary  they  asserted 
the  truth  to  be  that  the  plaintiffs  have  a  right  to  use  so  much  of 
the  water  of  said  creek  as  they  desire,  so  long  as  they  may  want 
the  same  for  purposes  of  machinery,  and  that  they  hare  the  right 
to  divert  the  same  from  their  natural  channel  above  the  said 
land  of  the  defendant,  but  denied  that  the  diversion  thereof 
caused  the  defendant  great  damage  or  injury,  or  any  damage 
whatever ;  and  the  plaintiffs  insisted  that  the  diversion  of  said 
creek  from  its  natural  course  was  such  a  diversi(m  as  they  had  a 
lawful  right  to  make,  under  a  grant  for  that  express  purpose, 
.and  that  such  diversion  had  existed  for  more  than  twenty-five 
years ;  and  they  denied  that  the  defendant  had  any  right  what- 
ever to  restore  the  waters  of  said  creek  to  their  natural  channel, 
80  long  as  the  plaintiffs  wished  to  use  them,  or  at  any  time 
whatever. 

On  the  trial  the  plantiffsgave  in  evidence  -the  following  deeds^ 
to  wic :  First.  The  record  of  a  deed  from  Boswell  Woodruff  and 
wife  to  Ezekiel  Jewett,  the  grandfather  of  the  plaintiff,  of  1200 
acres  of  land  in  the  town  of  Le  Ray,  bearing  date  Slst  May, 
1819,  of  which  lands  the  premises  in  question  in  this  suit  formed 
a  part,  which  deed  was  received  and  read  in  evidence,  and  was 
duly  recorded  the  15th  day  of  July,  1819.  Second.  The  record 
of  a  deed  from  Ezekiel  Jewett  and  wife  to  Ezekiel  Jewett,  jun. 
dated  the  20th  March,  1830,  which  said  deed  conveyed  to  the 
grantee,  ^'  and  to  his  heirs,  executors,  administrators  and  assigns 
forever^  a  free  and  convenient  waier^aurse^  ditch  or  canal  for 
the  conveyance  of  water  to  grist  mill  of  the  said  party  of  the 
second  part,  as  the  same  is  now  made  across  the  lands  of  the  said 
party  of  the  first  part,  and  to  have  privilege  of  keeping  up  the 
dams  and  flumes,  the  inlets  and  outlets,  and  flow  all  the  ground 
now  flowed,  or  to  be  flowed  by  the  dams  already  raised  for  the 
use  of  said  grist  mill,  and  to  have  the  privilege  of  opening  the 
outlets  or  waste  gates  for  the  purpose  of  clearing  the  canal  or 
ditch  of  the  mud  and  sand  that  may  from  time  to  time  run  into 
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the  said  canal  and  obstruct  the  passage  of  the  water."  The  deed 
concladed  as  follows :  "  All  which  described  premises  the  said 
party  of  the  first  part,  for  himself,  his  heirs  and  assigns,  doth 
hereby  covenant,  promise  and  agree  to  and  with  the  said  party  of 
the  second  part,  his  eti^ntors,  administrators  and  assigns,  that 
he  the  said  party  of  the  second  part,  his  executors,  administra- 
tors and  assigns  performing  the  covenants  herein  before  de- 
scribed, he  and  they  shall  and  may  peaceably  have,  hold  and 
enjoy  the  said  premises  forever,  without  interruption  or  molesta- 
tion of  the  said  party  of  the  first,  his  heirs  or  any  other  person 
or  persons,  claiming  or  to  claim,  any  of  the  above  described 
privileges  or  premises  whatsoever,  or  so  long  as  he  may  want 
the  use  of  the  water  for  machinery,  and  no  longer."  This  deed 
was  recorded  in  the  county  clerk's  office  of  the  county  of  Jeffer- 
son, the  first  day  of  May,  1830.  Third.  The  plaintiff  also  gave 
in  evidence  a  deed  of  the  same  premises  and  rights,  as  are  men- 
tioned and  described  in  the  deed  last  aforesaid  to  the  plaintiff,  Ab- 
by  P.  Jewett,  and  the  grant  and  limitation  were  in  the  same  words. 
Deed  dated  26th  August,  1848,  and  recorded  17th  February, 
1849.  The  plaintiffs  then  called  Ezekiel  Jewett,  who  testified 
as  follows :  "  I  conveyed  the  premises  to  Abby  P.  Jewett  and 
am  feither  of  Abram  Jewett  her  husband.  My  father  and  my- 
self dug  the  canal  in  question  while  my  father  owned  the  land. 
The  canal  is  800  rods  long.  It  was  constructed  to  carry  water 
to  the  grist  mill.  My  father  did  not  own  the  grist  mill  when  the 
canal  was  dug.  It  was  conveyed  to  me  the  year  before — it  was 
then  used  for  a  grist  mill.  The  mill  has  always  been  used  when 
not  out  of  repair — ^not  always  as  a  grist  mill ;  it  was  used  for 
grinding  water-lime  at  the  time  of  the  trespass.  The  mill  was 
supplied  by  connecting  several  small  streams ;  these  streams 
were  supplied  by  springs  located  as  marked  (1,  2,  8,)  on 
the  diagram;  ditches  were  dug  firom  "one"  and  "three"  by 
which  the  water  was  carried  into  'H;wo,"  and  flowed  from  thence 
into  a  pond  near  the  grist  mill ;  the'  other  stream  was  "  West 
creek,"  which  was  carried  to  the  mill  by  the  canal  in  question. 
One  of  the  ditches  leading  from  "  three"  to  "two"  was  ploughed 
into  a&d  the  water  forced  back  into  the  natural  channel  of  the 
Vol.  XVL  20 
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CFeeL(a)  The  canal  in  question  was  put  in  repair  in  1819 ;  a  part 
of  it)  about  40  rods  next  the  mill,  had  always  been  in  use ;  the 
rest  had  been  partiallj  filled  up ;  the  bulkhead  was  torn  away 
in  1831,  in  the  night,  without  mj  oonsent ;  the  water  was  not 
wholly  taken  from  canal  before  this  to  my  knowledge ;  remoying 
the  bulkhead  caused  a  division  of  the  water  from  the  canal ;  I 
have  no  knowledge  of  any  obstruction  of  the  canai  before  1831 ; . 
after  1881,  the  mill  was  supplied  with  water  fix>m  spring  brooks, 
not  enough  to  supply  the  mill ;  could  only  use  the  water  by  stop- 
ping and  allowing  pond  to  fill ;  I  repaired  the  canal  partially  so 
water  flowed  through  the  whole  length  of  it  in  1881."  The  wit- 
ness further  testified  that  since  that  year,  no  water  had  been 
taken  frpm  West  creek,  through  the  canal.  Another  witness 
testified  that  the  plaintiff  repaired  the  canal  in  t^  fSsdl  of  1849 ; 
and  that  the  defendant  filled  it  up,  in  December  of  that  year^  by 
throwing  stones  into  it,  so  as  to  stop  the  flow  of  the  water, 
(a)  DucuAM  of  the  iwemises  in  questioB : 
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The  defendant  gave  in  evidenoe  the  following  deeds :  1st.  A 
deed  from  Ezekiel  Jewett,  sen.,  to  liberty  Jewett  and  the  de- 
Ibndant)  of  400  acres  of  land,  embracing  the  land  through  which 
the  canal  runs,  except  about  70  rods  of  said  canal  nearest  the 
mill ;  said  deed  was  dated  2d  April,  1880,  and  contained  the  fol- 
lowing reservations,  to  wit :  "  Excepting  and  reserving  therefrom 
Ibar  acres  and  12-lOOths  nearly,  deeded  to  Exekiel  Jewett,  jun., 
and  canal  ditch,  as  by  rrference  to  his  lease  will  more  inlly  14)- 
pear,"  and  it  was  admitted  that  liberty  Jewett  quitclaimed  to 
the  defendant  in  1880,  one«half  of  said  400  acres,  being  the  part 
through  which  canal  ruins.  2d.  A  warranty  deed  from  Esekiel 
Jewett  and  "wife,  to  William  Field,  dated  8th  May,  1827,  for 
92-100  acres  of  bad  which  was  part  of  the  land  included  in  the 
deed  from  Boswell  Woodruff  to  said  Jewett,  which  said  deed  was 
recorded  December  20, 1827,  and  the  premises  mentioned  in  said 
deed  were  conveyed  without  any  exception  or  reservation  what- 
ever* 8d.  A  deed  from  saU  Field,  of  the  same  premises,  to  Ches- 
ter Russell,  dated  8th  MMrch,  1884,  without  exceptions  or 
reservations,  duly  recorded  26th  day  of  March,  1884.  4tii.  A 
deed  from  said  Russell  to  John  W.  Shaw  and  Setsey  Shaw  of 
the  same  premises,  without  exception  or  reservation,  dated  15th 
June,  1842,  and  recorded  18th  April,  1845.  5th.  A  deed  from 
John  W.  and  Betsey  Shaw  to  the  defendant  of  the  same  premises, 
without  exceptions  or  reservations,  dated  Slst  October,  1845, 
and  duly  recorded  October,  81,  1845.  The  defendant  proved 
that  during  a  portion  of  the  time  between  the  years  1881  and 
1849,  the  bed  of  the  canal  had  been  cultivated ;  that  grass  had 
been  mowed,  and  potatoes  planted  in  it. 

The  proofs  beifng  dosed,  the  defendant's  counsel  requested  the 
eeurt  to  charge  the  jury,  1st.  That  if  from  the  acts  of  the  plain- 
tift^  and  the  nonaser  for  so  many  years,  the  plaintifis  or  those 
under  whom  they  dauned  had  intended  to  abandon  the  use  of 
the  canal,  then  that  the  right  of  the  plaintiffs  to  use  said  canal 
had  oeaBMMd,  and  the  land  reverted  to  the  defendasnt.  2d.  That 
nonneer  for  20  years  was  not  required  to  bar  the  plaintiffs'  right 
m  this  case,  if  the  jury  should  find  from  the  fiu^  proved  an  in- 
taktiatk  ta  abandon  the  right.    The  cwupt  refba^d  m>to  duurge 
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the  jury,  and  decided  that  there  was  no  question  of  fket  to  sub- 
mit to  the  jury;  that  the  evidence  showed  a  mere  nonuser  for  a 
period  less  than  20  years ;  and  that  a  nonuser  for  less  than  20 
years  constituted  no  answer  to  the  action ;  to  which  charge  the 
defendant's  counsel  excepted.  The  defendant's  counsel  then 
called  upon  the  court  to  charge  the  jury,  that  Field  having  pur- 
chased the  92-100  acre  piece  from  old  Mr.  Jewett  without  any 
reservation  in  the  deed,  and  the  canal  not  having  been  used  for 
the  conveying  water  to  the  mill  since  1881,  those  purchasing  this 
piece  of  land  subsequent  to  1881  without  notice  of  any  intention 
to  resume  the  use  of  the  canal,  were  entitled  to  the  natural  flow 
of  the  water  along  West  creek,  and  that  the  plaintiffs  had  no 
right  as  against  such  purchasers  to  divert  the  water,  and  that 
the  defendant  having  purchased  said  piece  of  land  from  a  bona 
fide  purchaser  without  notice,  was  also  entitled  to  the  natural 
flow  of  the  water,  through  and  along  said  creek,  and  had  the 
right  to  prevent  a  diversion  of  the  Haters  of  said  creek.  The 
court  refused  so  to  charge,  but  instructed  the  jury  that  they 
should  find  for  the  plaintiffs  six  cents  damages ;  to  which  charge 
the  defendant's  counsel  excepted.  The  jury  thereupon  found 
for  the  plaintiffs,  and  against  the  defendant,  a  verdict  of  six 
cents  damages.  And  firom  the  judgment  entered  upon  that  ver- 
dict the  defendant  appealed. 

John  Clark,  for  the  plaintiffs. 

J.  MuUin,  for  the  defendant. 

By  the  Court,  Gridlet,  J.  Two  principal  questions  are  made 
on  the  part  of  the  defense  in  this  cause.  The  first  turns  on  the 
construction  of  the  deed  executed  by  Ezekiel  Jewett  and  wife  to 
Ezekiel  Jewett,  jun.  dated  the  20th  of  March,  1880,  and  recorded 
on  the  1st  of  May  in  the  same  year.  The  deed  conveys  the  water- 
course, and  by  clear  implication  the  water  which  it  was  intended 
to  conduct  to  the  mill  mentioned  in  the  pleadings  and  testimony. 
And  the  only  material  question  is  as  to  the  duration,  or  extent,  of 
the  grant.  The  granting  part  of  the  deed  contains  the  words,  to 
liim  ^  and  his  heirs,  executors  and  assigns  forever^ — ^words  of  a 
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signification  large  enough  to  convey  a  freehold  interest  of  inher- 
itance to  the  grantee.  There  is  nothing  to  limit  these  words, 
anless  it  be  a  covenant  for  quiet  enjoyment,  at  the  close  of  the 
deed.  This  covenant  runs  to  the  grantee  and  his  heirs  and 
assigns,  and  contains  a  stipulation  that  he  or  they  may  enjoy  the 
premises  " forever ^  or  as  long  as  he  may  want  the  use  of  the 
water  for  machinery,  and  no  longer."  Now  there  are  two  objec- 
tions against  a  limitation  of  the  grant  by  virtue  of  these  words 
in  the  covencenL  Firsts  upon  the  general  rule  for  interpreting 
repugnant  clauses  in  a  deed.  The  principle  is  thus  laid  down 
by  Blackstone.  (2  fiZoc*.  C5om.  881.)  "  That  if;  in  a  deed,  there 
be  two  clauses  so  totally  repugnant  to  each  other  that  they  can- 
not stand  together,  the  first  shall  be  received  and  the  last  reject- 
ed." Upon  this  principle,  the  covenant  coming  after  the  grant, 
and  having  repugnant  words  to  the  grant,  must  be  rejected. 
But  secondly^  there  is  no  necessary  repugnancy  in  the  different 
parts  of  this.  deed.  The  grantor  might  well  make  an  unlimited 
conveyance  of  the  water-course,  #rhich  should  convey  all  his  in- 
terest in  it  forever,  and  still  be  unwilling  to  warrant  the  grantee 
the  quiet  enjoyment  of  it  for  longer  than  he  should  want  the  use 
of  the  water  for  machinery.  The  two  parts  of  this  deed,  there- 
fore, are  entirely  compatible  with  each  other. 

There  is  a  material  distinction  between  an  easement  acquired 
by  prescription,  and  one  created  by  deed.  {Angellon  Water- 
courses,  ed.  of  1S50,  p.  269,  §  252.)  This  writer  says,  "An 
easement,  to  become  extinguished  by  distise,  must  have  been 
acquired  by  use  ;  and  the  doctrine  of  extinction  by  rvonuser  does 
not  apply  to  servitudes  or  easements  created  by  deed.  In  the 
one  case,  mere  disuse  is  sufScient ;  but  in  the  latter  there  must 
not  only  be  disuse  by  the  owner  of  the  land  dominant,  but  there 
must  be  an  actual  adverse  user  by  the  owner  of  the  land  servi- 
ent. Accordingly  it  was  held  in  White  v.  Crawford,  (10  Mass. 
Rep.  I889)  that  a  grant  of  a  right  of  way  was  not  lost  by  a  mere 
nonuser  of  twenty  years.  And  in  the  case  of  Arnold  v.  Ste- 
vens, (24  Pick,  106,)  that  a  grant  of  a  right  to  dig  ore  was  not 
lost  by  the  neglect  of  the  grantor,  for  forty  years,  to  exercise 
the  ri|^ty  without  an  adverse  enjoyment  on  the  part  of  the  owner 
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of  the  lanci,  and  will  not  extinguish  the  right.  And  it  was  far- 
ther held  that  a  use  and  cultivation  of  the  land  was  not  evidence 
of  an  adverse  enjoyment  of  the  right  to  dig  ore.  See  further,  on 
this  point,  Angell  on  Water-courses^  §§  216, 7, 8, 251, 2,  and  cases 
there'cited;  Coming  v.  Gotdd,  (16  Wend.  531 ;)  4  McCord,  96 ; 
8  Kenfs  Com.  448,  449.  Upon  this  principle,  which  is  abund- 
/  antly  established  by  the  authorities,  the  right  to  the  water,  and 
the  right  to  have  it  flow  in  the  canal  or  channel,  being  created 
by  deed,  was  not  lost  by  the  omission  to  exercise  the  right  for  a 
few  years,  between  1880  and  1848.  And  there  was  no  adverse 
possession  by  the  defendant  for  the  requisite  time,  to  extinguish 
the  right,  even  if  the  use  of  the  land  were  deemed  an  adverse 
use  of  the  easement.  Nor  was  there  any  evidence  of  a  perma- 
nent obstruction,  or  any  decisive  evidence  of  the  absolute  aban- 
donment of  the  right  by  the  plaintiff  or  his  grantor,  even  if  the 
right  could  be  lost  by  that  means.  The  water  was  diverted, 
and  the  bulkhead  and  dam  were  demolished  by  trespassers,  and 
against  the  will,  and  in  violation  of  the  rights,  of  the  owner  of 
the  water-course.  His  rights  could  not  be  impaired  by  the  hos- 
tile acts  of  strangers ;  nor  by  the  fact  that  rather  than  engage 
in  a  fierce  quarrel,  he  for  many  years  sought  and  obtained  an 
inadequate  supply  of  water  from  other  sources,  ^to  carry  on  his 
machinery.  Again;  the  defendant's  counsel  insists  that  the 
purchase  of  the  -^  of  an  acre  by  Field,  in  1827,  of  Ezekiel 
Jewett,  and  the  mesne  conveyances  by  which  the  title  to  said 
piece  of  land  became  vested  in  the  defendant,  operated  to  give  a 
right  to  the  Water  in  West  creek ;  and  to  authorize  him  to  com- 
mit the  acts  of  trespass  coi^plained  of.  It  is  not  denied  that 
when  the  deed  was  executed  to  Field  the  water  was  flowing 
through  the  canal,  and  that  in  point  of  law,  and  in  point  of  fact, 
Field  got  no  right  to  the  flow  of  the  water  in  West  creek,  through 
the  -ffs  of  an  acre  of  land ;  but  it  is  contended  that  a  subsequent 
purchaser  of  this  piece  of  land,  who  bought  it  after  the  dam  uid 
bulkhead  were  demolished  by  trespassers,  and  when  the  water 
Was  flowing  through  the  channel  of  West  creek,  took  by  his  grant 
not  only  the  land  but  also  the  incidental  right  to  ifce  flow  of  the 
^^*ter«    And  though  the  plaintiff's  grantor  had  before  theft  got 
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«  deed  of  the  water-oonrse,  wUcb  deed  was  on  record,  yet  such 
purchaser  took  the  right  to  the  water  flowing  through  the  land ; 
and  the  defendant,  notwithstanding  he  bought  the  land  with  full 
notice  of  the  plaintiffs'  right,  took  the  same  right  to  the  flow  of 
the^ater  in  the  natural  channel  that  his  grantor  had.  This  is 
an  erroneous  conclusion.  No  man  can  lose  a  freehold  interest 
which  has  been  created  by  deed,  and  that  deed  recorded,  by  the 
&ult  of  strangers.  The  act  of  trespassers,  in  demolishing  the 
dam  and  bulkhead,  thereby  causing  the  water  to  flow  through 
West  creek,  cannot  divest  a  right  thus  acquired  and  held ;  and 
no  authority  maintains  such  a  doctrine.  The  case  cited  in  sup- 
port of  it  fSedls  &x  short  of  meeting  the  facts  stated  in  the  evi- 
dence before  us.  Without  disputing  the  authorities  when  applied 
to  proper  cases,  it  is  sufficient  to  say  that  they  do  not  touch  a 
case  like  this.  Old  Mr.  Jewett  never  conveyed  to  Field  any 
right  to  the  water  in  the  stream ;  and  he  afterwards,  and  before 
Field  conveyed  this  piece  of  land,  (which  was  in  1844,)  transfer- 
red the  water-course  and  water  to  the  plaintiff's  grantor,  and  put 
the  deed  on  record.  Now,  as  between  the  grantee  of  this  water- 
course and  the  grantee  of  Field,  the  latter  never  obtained  any 
right  to  the  water  running  through  the  land.  Field  did  not  own 
any  such  right,  and  could  convey  none.  The  act  of  the  tres- 
passers who  tore  away  the  dam  could  not  invest  Field,  or  his 
grantee,  with  a  right  to  the  water  which  had  been  conveyed  to 
Ezekiel  Jewett,  jun.  before  that  time.  It  may  be  a  question 
whether  Field  would,  or  would  not,  be  responsible  on  his  covenant 
contiuned  in  the  deed  to  Russell,  for  the  withdrawal  of  the  water 
by  the  plaintiff;  on  which  point  we  express  no  opinion. 

Had  the  defendant  the  right  which  he  assumes  to  have,  his 
true  course  was  to  have  brought  his  cusiion,  instead  of  commit- 
ting the  acts  complained  of  in  this  suit ;  and  without  discussing 
his  right  to  redress  his  own  wrongs  by  force,  in  the  W9y  he  cho£|e 
to  do  it,  it  is  enough  to  s^  that  the  assumption  that  be  had  any 
right  to  this  water-<course,  or  any  right  to  commit  the  acts  for 
which  this  action  was  brought  was  founded  on  an  erroneous  con- 
cision a^  to  his  legal  rights.    There  was  no  conflictiiig  evidence 
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in  the  case,  for  the  judtice  to  submit  to  the  jmy.    His  ruling 
was  right,  and  a  new  trial  is  denied. 

•    New  trial  denied. 

[Oneida  General  Term,  JannaiT  8, 1853.     Qridky,  PraU,  W.  F.  ABe%  and 
Buhbard,  Justices.]  *" 


SiZER  and  wife  and  others  vs.  Deverextz. 

When  premises  are  described  in  a  deed  as  nuning  "  to  a  roadt  and  along  a 
road"  the  grant  ipdudes  the  road,  to  the  center.  But  if  the  boundary  is 
to  the  side  of  the  road,  and  along  the  side  of  the  road,  the  road  is  excladed, 
by  the  terms  of  the  conveyance. 

Where  a  deed  gives  the  boundaries  of  the  land  conveyed,  by  courses  and  dis-' 
tances,  without  mentioning  a  street  by  which  the  same  is  bounded,  on  one 
side,  but  it  turns  out  in  the  evidence  upon  a  trial,  that  the  courses  and  dis- 
tances given  in  the  deed  do,  in  fad,  carry  the  boundary  to  the  street,  and 
along  that  street,  it  is  in  law  the  same  as  though  the  boundary  were  de- 
scribed as  running  to  the  street  and  along  the  same ;  and  the  grant  wiU 
extend  to.the  center  of  the  street. 

Where  a  deed,  in  the  description  of  the  premises  conveyed,  refen  to  a  map, 
filed  in  the  county  clerk's  office,  and  the  map,  on  inspection,  exhibits  the 
premises  conveyed,  as  lying  adjacent  to  a  street,  such  map  is,  by  legal  intend- 
ment, a  description  of  the  premises  as  bonnded  on  ike  street;  and  demands  a 
construction  precisely  the  same  as  though  the  description  were  so  written 
out  in  words. 

The  grantee,  in  such  a  case,  will  take  to  the  center  of  the  street;  and  this, 
notwithstanding  the  distance  given  in  the  deed  would  only  carry  the  grant 
to  the  nde  of  the  street,  instead  of  extending  it  to  the  center 

This  action  was  brought  to  recover  an  undivided  fourteenth 
part  of  so  much  of  the  land  coveired  by  the  Devereuz  block  in 
the  city  of  Utica,  as  lies  within  the  original  lines  of  Hotelnstreet. 
On  the  trial,  at  the  Oneida  circuit,  in  October,  1851,  before 
Justice  Qridley,  the  defendant's  counsel,  at  the  close  of  the 
testimony  on  both  sides,  moved  for  a  nonsuit.  The  justice 
granted  it ;  remarking,  among  other  things,  that  as  it  appeared 
by  the  map  referred  to  in  the  description  of  the  lands  conveyed 
by  the  original  deeds  of  94  and  95,  that  those  lots  lay  upon  th« 
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easterly  line  of  Hotel-street,  a  conyeyance  of  the  lots  by  the 
description  and  reference  contained  in  the  deed,  gave  to  the 
grantee  the  land  lying  between  the  lots  and  the  middle  of  the 
street.  The  plaintiffs  excepted,  and  on  a  bill  of  exceptions, 
mo^ed  {or  a  new  trial. 

Wm.  Tracy,  for  the  plaintiffs. 

H.  Denio  and  F.  Keman,  for  the  defendant. 

By  the  Court,  Gridley,  J.  Mrs.  Sizer,  one  of  the  plaintiffs, 
is  one  of  the  heirs  at  law  of  John  Mappa,  deceased ;  and  she 
seeks  to  recover  in  this  action,  for  her  share  as  such,  the  one- 
fonrteenth  part  of  a  piece  of  land  covered  by  a  part  of  the  build- 
ing known  as  the  Deverenx  block ;  and  being  a  part  of  Hotel- 
street,  in  the  city  of  TJtica.  The  defendant  owns  the  premises 
situated  on  both  sides  of  the  street  opposite  the  piece  of  land  in 
question.  The  plaintiff,  however,  insists  that  her  ancestor  never 
parted  with  the  legal  title  to  the  site  of  the  street ;  and  that 
she,  as  his  heir,  is  entitled  to  recover  in  this  action  her  interest 
in  it.  Several  questions  were  discussed  on  the  argument,  which 
we  do  not  propose  to  examine.  The  case,  we  think,  may  be  dis- 
posed of.  without  reference  to  them. 

Hotel-street,  in  the  city  of  Utica^  was  laid  out  as  a  public 
highway,  and  recorded  in  the  office  of  the  town  clerk  of  the  town 
of  Whitestown,  on  the  sixth  day  of  April,  1801.  Previous  to 
the  laying  out  of  this  highway,  the  proprietors  of  the  tract  had 
procured  a  survey  to  be  made,  and  a  map  to  be  constructed,  by 
Calvin  Guiteau,  and  filed  with  the  clerk  of  the  county,  in  which 
a  space  was  laid  off,  for  Hotel-street ;  and  lots  were  laid  out 
upon  it ;  firom  which  map  sales  were  made  to  purchasers,  and 
the  bts  were  described  in  the  deeds  by  reference  to  that  map 
and  survey.  The  premises  in  question  consisted  of  parts  of 
village  lots  94  and  95,  as  designated  on  the  map ;  and  were 
respectively  described  as  follows,  in  two  deeds  executed  by  the 
original  proprietors,  which  title  has  descended  through  several 
mesne  conveyances  to  the  defendant,  as  was  admitted  on  the 
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trial.  The  deed  conTeying  lot  94,  bears  date  on  the  twenty- 
eighth  daj  of  Aprils  1808,  in  which  the  premises  conveyed  are 
descrihad  in  the  following  manner :  ^  All  that  certain  piece  or 
pareel  of  land  situate,  lying  and  being  in  the  village  of  Utica^ 
county  of  Oneida,  and  state  of  New-York,  known  and  distin- 
guished by  a  survey  made  thereof  by  Calvin  Guiteau,  in  the 
year  one  thousand  seven  hundred  and  ninety-eight,  and  on  a 
map  of  said  land  filed  in  the  clerk's  ofSce  of  the  county,  by  lot 
94.  Beginning  at  the  8.  K  eomer  of  No.  93,  and  runs  from 
thence  north  fifty-three  degrees  and  fourteen  minutes,  W.  fifty- 
•even  feet.  Thence  S.  36  degrees  15  minutes,  W.  sixty  feet. 
^ence  south  fifty-three  degrees  fifteen  seconds.  East  twenty- 
aine  feet,  to  the  Oeneaee  road.  Thence  N.  sixty  degrees  East 
«j«^  the  side  of  the  same^  to  the  place  of  beginning."  Lot 
Ko.  95  was  conveyed  by  deed,  bearing  date  September  24tb, 
180%  in  which  the  premises  were  described  as  ^  All  that  cer- 
tain lot  or  piece  of  ground  situated  in  the  village  of  Utica,  and 
coimty  of  Oneida,  known  by  a  survey  made  thereof  by  Calvin 
Guiteau,  in  the  year  one  thousand  seven  hundred  and  ninety- 
eight,  by  lot  No.  95.  Beginning  at  the  S.  E.  comer  of  94, 
runs  thence  north  58  degrees  45  minutes  W.  twenty-nine  feet ; 
thence  S.  thirty-six  degrees  15  minutes  west,  sixty-four  feet, 
to  the  Genesee  road  ;  thence  along  the  side  of  the  same  N.  sixty 
degrees  K  to  the  place  of  beginning.''  It  will  be  observed  that 
tboiil  j^  Oemsee-sireet  is  named  in  these  deeds,  and  die  boimdary 
of  tlffii  hinds  described  is  stated  to  run  ahnff  the  side  of  the 
Genesee  read,  yet  Hotel-street  is  not  named  in  either  of  tiiem ; 
hot  the  bonndary  of  the  lots  is  described  as  running  a  certain 
conrae  for  a.  certain  distance,  referring  to  the  smrvey  and  nu^ 
on  file ;  wkioh,  on  inspection,  show  thea^  lots  bounded  <»  tiie 
space  hid  out  as  Hotel-street ;  which  descriptions  are^'by  tlie 
aettled  oonstmetions,  to  be  read  as  though  the  boQiidary  had 
been  described  as  running  ^  to  Hotd^streety  and  along  ike  said 
street/'  on  th«  given  courses,  and  for  the  ffVHk  distances.  This 
u  a  sigmficanfc  distinction,  and  as  we  shall  see  by  and  hf^  ii 
fVttte.decieiTe  of  the  rights  of  th*  parties-in  this  canse^ 
W#.  tee  te.  iaq«n  wM  is  ti^  legal  eoBitnnti«n  o 
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^hioh  describe  the  boandarieS)  adjacent  to  HotelniCreely  by 
couTBes  and  diatancea  tterely.  Doea  such  a  description  cotfrej 
the  land  to  the  eenter  of  Hotcdnstreet,  or  doea  it  convey  the  kind 
only  np  to  the  mstem  side  of  HI  We  beHeye  the  unifera 
eonstrvotio&  of  worda,  auch  as  are  employed  in  this  desoriptioii) 
is,  that  the  couYeyance  extends  to  the  oenter  of  the  highway. 
Sooh  words  as  are  used  to  describe  the  premivas  on  die  aide 
next  Hotel*8treet,  not  only  have  never  been  constimed  to  liaufc 
the  gmnt  to  the  side  of  the  street,  bat  have  been  unifenErly  t^ 
garded  by  the  courts  as  a  conyeyance  to  the  center  of  the  street 
The  general  rule  on  thia  subject  is  laid  down  in  KmuSs  Commm- 
iariesj  (3  vol.  482,)  in  these  words :  ''  The  law  with  retpeot  td 
public  highways  and  to  fresh  water  rivers,  is  the  sanve*  The 
owners  of  the  land  on  each  side  goto  the  center  of  the  road/* 
The  language  -of  the  court  in  Jhckson  t.  Hatkawaff^  (15  Jokn. 
454,)  and  the  same  is  re-affirmed  in  the  court  for  the  coi^ 
reotion  of  errors,  in  Child  y.  S$arr^  (4  Hill,  869,)  is  as  fal- 
lows :  '^  Where  a  farm  is  bounded  ahng  a  highwajf,  or  vpmi  ft 
higkway,  or  is  described  as  running  io  a  higkwofj  there  it 
reason  U>  intend  that  the  parties  meant  the  middle  of  the  high- 
tMiy."  Ck  Kent  says,  (supra,)  ^  The  idea  of  an  intention  in 
a  grantor  to  withhold  his  interest  in  a  road  to  tiro  middle  of  it^ 
after  parting  with  all  his  right  to  the  ati^ning  hmd,  is  ns^er  ts 
be  presumed;  it  would  be  contrary,  to  univMind  practice.'* 
Nevertheless  a  grant  majr  be  so  worded  as  to  exclude  die  high* 
way  from  the  terms  of  the  conyeyaaoe.  And  it  Was  held  in 
Child  y.  Starr,  (4  HUl,  369,  and  5  Denio,  600,)  that  where 
land  is  described  as  running  to  the  mfe  of  a  road,  or  to  Ae  6mA 
«f  a  riper^  and  then  aiong  the  side  of  the  road  or  bank,  tihee  road 
or  baik  is  exduded  by  the  terms  of  the  grant.  We  se«,  ther»» 
fore,  that  when  premises  are  described  as  running  "  to  a  road^ 
and  along  a  road,^  the  grant  includes  the  road  to  the  oenter ; 
whereas,  if  the  boundary  were  to  ttw  side  of  the  Txmd,  and  alang 
ike  side  of  the  road,  the  road  is  excluded,  by  the  terms  of  the 
oonyeyanee.  The  description  of  the  lots  in  question,  on  the  side 
ef  Oemeee^treet^  mnni^g  to  the  aide  of  the  street^  and  alang' 
ike  seats  4>f  theetrettf  aaSivy  m  pstt  rf  thai4t<e<t    Qtetwlus 
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a  turnpike  road ;  and  the  proprietors  did  not  own  it,  and  had  no 
right  to  convey  it ;  and  hence  the  significant  phraseology  of  the 
deed.  The  fiict  was  not  so,  however,  with  respect  to  Hotel- 
Btreet.  The  proprietors  owned  the  soil  of  that  street,  and  they 
adopt  a  description  which  by  the  established  construction  of  the 
words  carries  the  grantee  to  the  center  of  that  street.  The 
boundary  on  the  side  of  Hotel-Street  is  equivalent  to  a  descrip- 
tion in  wards  of  premises  running  "/o  Hotel-street  and  along 
Ehtel-street.^  It  is  fixed  by  courses  and  distances,  without 
naming  Hotel-street  at  all.  And  in  just  such  a  case  as  this,  the 
very  point  was  decided  by  the  supreme  court  of  Connecticut,  in 
the  caseof  CAomp^in  v.  Pendleton,  (13  Conn.  Rep,  23,  25,  27.) 
The  question  was,  whether  a  line  not  described  as  running  on  a 
street,  but  which  was  proved  on  the  trial  to  run  on  a  street,  tit 
fact,  was  to  be  construed  as  carrying  the  grant  to  the  middle  of 
such  street,  and  the  court  held  that  it  should  be  so  construed^ 
The  court,  after  saying  that  the  general  principle  was,  that  a 
description  which  carried  the  boundary  ^to9,  street,  and  along' 
a  street,"  embraced  the  street,  to  the  center  of  it,  proceeded  to 
lay  down  the  doctrine  that  where  it  turns  out  in  the  evidence 
that  the  courses  and  distances  given  in  a  deed  do,  in  fact,  carry 
the  boundary  to  a  street,  and  along  that  street,  it  is  the  same 
in  law  as  though  it  were  expressed  in  words.  Applying  that 
principle  to  the  case  at  bar,  we  see  that  the  courses  and  dis- 
tances given  in  the  deeds  do,  in  fact,  carry  the  boundary  to 
Hotel-street,  and  aiong  Hotel-street.  It  follows  therefore  that 
it  is  in  law  the  same  as  though  the  boundary  were  described  to 
run  "  to  Hotel-street,  and  along  Hotel-street,"  in  words.  The 
consequence  is,  that  by  the  settled  construction  of  the  words 
and  phrases  used  in  describing  the  premises  adjacent  to  Hotel- 
street,  the  grant  is  carried  to  the  center  of  that  street. 

There  is  another  view  of  this  question  that  leads  to  thersame 
conclusion,  and  is  equally  conclusive  in  fiivor  of  the  defendant. 
The  description  refers  to  the  map  made  by  Calvin  Guiteau 
and  on  file  i^  the  office  of  the  clerk  of  the  county.  That  map 
IS  in  evidence,  and  exhibits  the  premises  in  question  as  lying 
Mjaeent  to  Hotel-street.     This  map  therefore  i%  by  legal  in- 
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tendmept^  a  description  of  the  premises  as  bounded  on  Hotel' 
atreetj  and  demands  a  construction  precisely  the  same  as  though 
the  description  was  so  written  out  in  words.  This  principle  is 
stated  and  illustrated  in  the  case  of  Varick  y.  Smith,  (9  PaigSy 
550,  558.)  where  the  premises,  which  consisted  of  two  separate 
pieces  of  land,  were  described,  the  one  as  "  lot  No.  7  laid  down 
and  delineated  on  a  map  filed  &c.  as  adjacent  and  extend- 
ing to  the  Oswego  river  /'  and  the  other  as  "  blocks  No.  78,  90, 
99, 103  of  the  village  of  West  Oswego  as  the  same  have  been 
soryeyed  and  designated  on  the  map  of  the  said  village  filed  in 
the  ofSce  of  the  secretary  of  state.  The  vice  chancellor,  in 
his  opinion,  in  discussing  this  point,  uses  the  following  lan- 
guage. "  An  exemplified  copy  of  the  said  map  has  been  given 
in  evidence,  which  exhibits  these  blocks  as  adjoining  the  river, 
which  I  consider  as  equivalent  to  a  description  that  in  terms 
bounds  them  on  the  river."  This  position  of  the  vice  chancellor 
was  denied  by  the  counsel  of  the  defendant,  on  the  argument 
of  the  appeal.  But  the  chancellor  affirmed  the  doctrine  asserted 
by  the  vice  chancellor,  and  said,  "  The  patent  for  No.  7  refers 
for  its  location  to  the  map  of  the  township  of  Hannibal,  filed 
in  the  surveyor  general's  office,  and  upon  that  map  the  lot  is 
bounded  generally  on  the  Oswego  or  Onondaga  rivers,  litis 
is  the  same,  therefore,  as  if  the  patent  had  in  terms  bounded 
the  land  granted  by  the  river,  without  restriction  or  limir 
taiion,  which  would  legally  have  carried  the  grant  to  the  cen- 
ter of  the  stream."  "  The  patent  for  the  blocks  in  West  Os- 
wego also  refers  in  the  same  manner,  to  a  map  on  file  in  the 
office  of^the  secretary  of  state,  which  map  bounds  these  blocks 
on  the  river,  without  restriction."  This  case  is  therefore  a 
direct  and  conclusive  authority  in  favor  of  the  principle  on 
which  the  question  in  this  case  turns. 

There  is  only  one  objection  to  this  result,  which  remains  to 
be  considered ;  and  that  is  the  £Bbct  that  the  distance  given  in 
the  deeds  would  only  carry  the  grant  to  the  side  of  Hotel- 
street,  instead  of  carrying  it  to  the  center.  This  objection,  it 
will  be  seen,  is  founded  on  the  idea  that  whenever  it  Appears 
by  the  express  words  of  the  grant,  or  by  a  map  which  exhibits 
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the  pfeitdfies  ii«  fanning  to  the  foad,  the  road  itself  is  «XQhiA«i 
This  we  have  already  seen  to  be  an  error.  The  road  <>f  Meot 
^'is  in  the  nature  of  a  montunent,  and  overrides  and  controls  tise 
f  courses  and  distances ;  and  by  a  fixed  and  settled  oonstmetion 
I  premises  described  as  mnning  to  a  ro(»d  are  carried  by  the  con- 
veyance itself  to  the  center  of  the  highway.  The  case  of 
Herring  v.  Fuiher^  (1  Sandf.  844,  848,)  illustrates  and  an- 
swers the  objection  founded  on  both  these  grounds.  The  deed 
in  that  case  stated  the  premises  as  beginning  ai  a  certain  road 
and  running  along  the  road.  Oakley,  Gh.  J.,  after  laying 
down  the  general  rule  to  which  we  have  adverted,  proceeds  to 
remark  that  <^  if  the  deed  of  lot  No.  9  had  in  express  terms  de- 
clared the  boundary  to  begin  ai  the  side  of  the  road,  still  by 
virtue  of  the  following  words  ^'  running  along  the  road,"  the 
line  must  be  held  to  run  along  the  center  of  the  road.  The 
plaintiff,  however,  contends  that  there  are  two  circumstances  that 
tend  to  indicate  an  intention  to  exclude  the  road.  It  refers  to 
the  map  ;  and  by  the  map  the  road  is  laid  down  colored  red, 
and  the  land  appears  to  run  up  to  the  road  and  not  to  the  center 
of  it ;  and  secondly,  that  the  distance  given  of  the  line  of  the 
premises  running  to  the  road,  would  exclude  the  road.  But  as 
to  the  latter  circumstance  it  is  of  little  moment.  The  distances 
can  never  be  safely  relied  on  as  affording  the  means  of  correctly 
locating  the  land ;  and  they  are  resorted  to  only  when  other 
means  &il,  as  courses  and  monuments.  But  the  propriety  of 
this  rule  is  strongly  illustrated  in  the  present  instance.  Two 
of  the  lines  of  lot  No.  9  are  incorrectly  given."  "  As  to  the 
map  we  do  not  consider  it  can  affect  the  construction  of  the 
deed.  It  is  not  usual,  when  a  map  is  made  of  a  farm  bounded 
by  a  road,  to  include  any  part  of  the  road  within  the  lines.  The 
principal  object  of  the  map  is  to  show  the  extent  of  the  bene- 
ficial ownership  of  the  proprietor,  and  of  his  right  to  exclusive 
occupancy.  When  a  map  has  a  road  finming  oue  of  the  sides  of 
a  farm,  in  judgment  of  law  it  includes  one-half  the  road,  though 
the  line  marked  on  the  map  would  seem  to  exclude  it  A  nu^ 
in  this  respect  is  like  a  deed.'^  See  also  the  sam*  piinoipltt  put 
'^^  fa  Bmnmi  v.  MclMhkm,  (1  S^mAf.  Att.)    tfcto 
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seems  to  dispose  of  the  objections  we  have  been  considering. 
There  sre  other  questions — as,  whether  ejectment,  being  a  pos- 
sessory action,  will  lie  for  part  of  a  street,  and  also  the  ques- 
tions arising  on  the  dedication  of  the  road  to  the  public,  and 
the  implied  excluBion  of  all  right  of  the  plaintiff  to  take  pos- 
session of  it  if  he  should  recoy^  it.    But  we  do  not  deem  it 

necessary  to  discuss  these  questions. 

New  trial  denied. 

[Onbida  Qenbral  Term,  JannaTy  8,  1853.     GridUy,  Prait,  W.  F.  AUm 
and  md/ku^,  Jvtkoi.] 


Wilson  vs.  The  Rochester  and  Syracuse  Railroad  Co. 

No  action  lies  against  a  railroad  company^  Tinder  tbe  89th  section  of  the  sen- 
oral  railroad  act,  for  an  ipjnry  occasioned  by^  its  neglect  to  ring  the  belli  or 
sound  the  steam  whistle,  after  the  cars  have  passed  a  crossing.  The  statute 
only  enjoins  the  ringing  of  the  bell,  or  the  sounding  of  the  whistle,  when 
the  cars  are  oj^mMuking  a  crossing. 

In  an  action  against  a  railroad  companj,  under  that  section  of  tbe  statirte,  this 
complaint  alleged  that  the  J.  and  S.  Plank  Road  on  which  the  plaintiiTwas 
traveling,  towards  S.  in  a  wagon,  crossed  the  railroad  nearly  at  right  angles, 
at  the  junction  in  E. ;  that  at  about  the  time  the  plaintiff  *s  horses  were 
crossing  the  railroad  track,  at  the  junction,  the  defendants,  without  proper 
care  and  caution,  and  carelessly  and  negligently,  caused  their  locomotivt  to 
pass  rapidly  over  tbe  track  of  the  railroad,  at  or  near  the  junction,  near  the 
point  where  the  plank  road  intersected  the  railroad,  without  giving  any  sig- 
nal, by  ringing  the  bell,  or  sounding  the  steam  whistle ;  and  that  the  loco- 
motive came  within  a  few  feet  of  striking  the  plaintiff's  wagon,  and  fVight- 
•ned  his  hones,  whereby  he  was  thrown  out  and  permanently  ii^jured.  Bdd, 
on  general  demurrer,  that  the  complaint  was  bad,  in  not  averrfng,  with  nf- 
flcient  certainty,  that  the  omission  to  ring  the  bell,  or  sound  the  steam 
whistle,  occurred  while  the  train  was  approaching  the  crossing.  Gbidlbt,  J. 
dissented. 

Appeal,  by  the  pLuntiff,  from  a  decision  hmmUi  at  a 
term,  albwing  a  demurrer  to  the  complaint. 

Geo.  P.  Camstock,  for  the  appellant. 

A  &  Jkwryk  fiartltt  r«|ttndflBt 
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By  the  Court,  Gridley,  J.  This  is  a  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  ^^  not  set  forth  facts  sufficient 
to  constitute  a  cause  of  action."  The  action  is  brought  for  neg- 
ligence of  the  defendant  in  omitting  to  ring  the  bell  or  sound  the 
steam  whistle  when  the  plaintiff  was  crossing  the  railroad  track 
with  a  wagon,  at  a  place  called  the  Junction,  in  the  town  of  El- 
bridge,  whereby  he  was  thrown  upon  the  rails  and  permanently 
injured.'  The  complaint  states  that  the  Jordan  and  Skaneateles 
plank  road,  on  which  the  plaintiff  was  traveling,  towards  Ska- 
neateles, crosses  the  railroad  in  a  southerly  direction ;  and  we 
take  judicial  notice  that  the  railway  from  Syracuse  to  Auburn 
runs  in  a  direction  from  east  to  west.  It  appeared  on  the  ar- 
gument that  the  defect  in  the  complaint  was  that  it  was  not 
averred  with  sufficient  certainty  that  the  omission  to  ring  the 
bell  or  sound  the  steam  whistle,  occurred  while  the  train  was 
approaching  the  crossing.  It  is  said  that  for  aught  that  ap- 
pears on  the  face  of  the  complaint  th^  cars  had  passed  the 
crossing,  and  had  stopped  to  wood  and  water  at  the  station  situ- 
ated on  the  west  side  of  it,  when  the  plaintiff  arrived  at  the 
crossing ;  and  the  cars  starting  about  that  time  frightened  the 
plaintiff's  horse  and  caused  the  injury  complained  of  If  the 
Injury  occurred  in  this  way,  it  is  quite  clear  that  no  action  lies 
for  the  negligence  set  up  in  the  complaint ;  for  the  statute  only 
enjoins  the  ringing  of  the  bell,  or  sounding  of  the  whistle,  when 
the  cars  are  approaching  a  crossing.  {Act  of  1850,  §  39.  Laws 
of  1850,  p,  232.)  The  question  however  is,  whether  the  impu- 
ted act  of  negligence,  though  not  positively  averred,  does  not 
appear,  by  argument  and  inference,  to  have  occurred  as  the  cars 
were  approaching  the  station.  If  it  does  so  appear,  that  was 
a  sufficient  averment,  under  the  old  system  of  pleading,  on  a 
general  demurrer.  Though  the  defect  could  be  reached  by  a 
special  demurrer,  yet  the  plea  was  sufficient  on  a  general  de- 
murrer. (GouJhPs  PI  ch.  3,  §§  28,  30.  1  Saund.  274,  note  1. 
9  ^hn,  814.)  The  plaintiff  avers  that  at  the  time,  &c.  he  was 
*J^veliiig  to  the  south,  and  at  and  about  the  time  his  horses 
"'^ere  crossing  the  raibroad  track,  the  defendant,  trithaut  proper 
^^«rc  and  caution,  and  carelessly  and  negligently^  caused  their 


ONEIDA-JANUAEY.  1868.  169 


Wilaon  v.  Bochester  and  SyracoBe  Railroad  Co. 

looomotive  to  pass  rapidly  over  the  track  of  the  railroad  at  or  near 
the  sud  station^  near  the  point  where  the  plank  road  intersects 
the  railroad,  without  giving  any  signal,  by  ringing  the  bell  or 
sounding  the  steam  whistle,  as  by  law  required ;  that  the  locomo- 
tiye  was  passing  over  the  road ;  and  that  the  locomotive  in  passing 
09  aforesaid^  (i.  e.  over  the  road,)  came  within  a  very  few  feet  of 
striking  the  said  wagon  of  the  plaintiff,  and  so  frightened  his 
horses  that  the  wagon  was  thrown  violently  on  the  rails  of  the  south 
or  turn  out  track,  and  the  plaintiff  himself  permanently  injured. 
Now  it  may  be  admitted  that  the  necessary  averment  is  not 
positively  stated ;  and  moreover  it  may  have  been  designedly 
omitted  by  the  pleader,  for  fear  it  could  not  be  proved ;  but  the 
question  is  whether  it  does  not  appear,  by  inference  and  argu- 
ment and  with  a  reasonable  and  common  degree  of  certainty. 
It  expressly  appears  that  the  plaintiff  was  crossing  the  railroad, 
traveling  towards  the  sotUk^  nearly  at  right  angles,  when  he  was 
injured.  At  the  same  time  the  cars  were  passing  along  ^'  over 
the  raUroady^^  and  in  so  passing  came  within  a  few  feet  of 
striking  the  wagon.  Now  this  statement  is,  in  its  ordinary 
sense,  and  in  the  liberal  construction  enjoined  by  the  159th  sec-  * 
tion  of  the  code,  inconsistent  with  the  hypothesis  that  the  loco- 
motive was  at  the  time  standing  still  on  the  western  side  of  the 
crossing,  and  by  a  sudden  starting  firightened  the  plaintiff's  horse 
and  thus  caused  the  injury.  To  allege  that  as  the  plaintiff  was 
crossing  the  track  the  cars,  in  passing  over  the  road,  came 
ivUhin  a  few  feet  of  strking  the  wagon,  warrants  the  inference 
that  they  passed  over  the  road,  where  the  wagon  had  been  but 
a  moment  before,  and  just  avoided  a  collision  by  striking  it ;  and 
this  allegation  is  to  be  liberally  construed,  for  the  purpose  of 
determining  its  effect  and  promoting  justice  between  the  parties. 
It  is  an  additional  reason  in  &vor  of  this  construction  that  the 
negligence  is  alleged  to  be  the  omission  to  ring  the  bell  or  sound 
the  whistle,  as  by  law  was  required  to  be  done.  We  have  al- 
ready seen  that  the  statute  only  requires  the  signal  to  be  given 
when  the  cars  are  approaching  a  crossing ;  and  therefore  this 
averment  is  utterly  inconsistent  with  any  other  construction 
than  we  have  given  to  the  complaint.  In  &ct  this  case  is  much 
.    Vol.  XVI.  22 
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stronger  than  the  case  of  Spencer  y.  SouUvmek^  (9  John.  814.) 
That  was  an  action  for  &  libel  on  Judge  Spencer,  in  charging 
him  with  corrupt  conduct  as  a  senator  in  getting  the  act  incor- 
porating the  Manhattan  company  passed,  with  banking  powers, 
when  not  ten  senators  were  in  the  secret,  by  which  the  plaintiff 
made  several  thousand  dollars.  The  plea  justified,  and  the  point 
in  question,  necessary  to  be  averred,  was  the  knowledge  of  the 
plaintiff  that  a  large  majority  of  both  houses  were  ignorant  of 
the  nature  of  the  bill,  and  that  he  concealed  it  from  them.  And 
the  pleader,  instead  of  directly  avering  such  knowledge,  alleged 
that  the  ^'  defendant  had  good  reason  to  believe  that  the  plain- 
tiff well  knew,"  ice.  and  this  was  held  to  be  argninentatively  a 
good  averment  of  actual  knowledge.  Oh.  J.  Kent  says  *'  that 
knowledge  is  averred  only  by  way  of  argument  and  inferences, 
and  not  directly ;"  '^  but  an  argumentative  plea  is  good  on  gen- 
eral demurrer.  Certainty  to  a  common  intent  is  Buffi<nent  in  a 
special  plea.  The  party  may  have  had  good  reason  to  believe 
that  the  plaintiff  well  knew,  ico.  and  yet  he  may  not  have  well 
known,  or  imperfectly  known  the  truth  before  him.  The  force 
of  any  impression  on  the  mind  will  depend  on  the  character  and 
discipline  of  that  mind,  &c.  To  a  common^  intent,  and  upon  a 
reasonable  constructbn,  the  averment  charges  the  plaintiff  with 
knowledge  of  the  fact,  not  indeed  directly,  but  argumentatively." 
This  case  seems  to  me  a  full  authority  for  upholding  this  com- 
plaint Upon  a  fair  and  liberal  construction  of  it  the  requisite 
ftverment  is  made,  not  directly,  but  ai^pimentatively,  which  is 
enough,  on  this  demurrer.  Such  are  my  own  views  of  the  true 
construction  of  this  pleading ;  but  my  brethren  are  of  opinion 
that  the  complaint  is  insufficient  And  such  is  the  deeiaioB  of 
the  majority  of  the  court.  The  order  made  ftt  q>edal  term  is 
therefore  affirmed. 

[OKEtDA  Oeitcral  Tkrm,  jAiiiiliy  8,  1868.    (M&y,  W.  P,  .iZbn,  BMwrd 
tad  PrtM,  Jorttoes.] 
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It  wu  not  the  intentioii  of  the  legiAlatnre,  by  the  16th  section  of  the  act  of 
April  10,  1849,  providing  for  the  incorporation  of  insurance  companies, 
which  anthorises  nuts  at  law  to  be  brought  agalast  such  companies,  by 
any  member  or  stockholder,  for  loeses,  if  payment  is  withheld  more  than 
two  months,  after  such  losses  "  shall  hare  become  due"  to  give  a  ftuther 
credit  after  the  expiration  of  the  two  months  fh>m  the  time  when  the  proofh 
ave  reoeired  by  ttie  company  and  the  clahn  is  allowed,  and  the  amount  fixed, 
by  the  company. 

Accordingly,  where  the  amount  due  upon  a  policy  was  settled,  by  a  resolution 
of  the  company,  on  the  18th  of  January,  and  the  money  declared  to  be  pay- 
able in  sixty  days  thereafter;  BUd  that  by  such  settlement  the  money  be- 
came tiien  due  by  the  true  interpretation  of  the  statute,  j^ayo^j^  in  sixty  days 
thereafter ;  and  that  at  the  end  of  the  sixty  days  a  suit  mi^t  be  commenced. 

This  was  an  action  upon  a  policy  of  insurance  against  fire, 
which  the  defendants  had  issued  to  the  plaintiffs,  to  re-insure 
them,  on  a  risk  which  the  plaintiffs  had  previously  taken  upon 
the  property  insured.  The  cause  was  tried  at  the  Oneida  cir- 
cuit, in  June,  1852,  before  Justice  Harris,  without  a  jury.  The 
plaintiffs  introduced  and  read  in  evidence  a  stipulation  signed 
by  the  counsel  for  the  defendants,  by  which  it  was  admitted, 
1.  That  on  or  about  the  18th  January,  1852,  the  proofs  of 
loss  were  forwarded  by  the  plaintiffs  to  the  defendants  and  re- 
ceived by  them.  2.  That  said  proofs  were  referred  to  the  exec- 
utive committee  of  the  board  of  directors  of  the  defendants, 
who  were  duly  authorized  to  pass  upon  the  same  and  to  allow 
losses,  and  that  said  committee,  after  consultation,  on  the  18th 
day  of  January,  1862»  decided  to  allow  said  claim,  and  made 
said  decision  manifest  by  an  indorsement  upon  said  proofs,  as 
foUows :  ^  Allowed,  payable  60  days  fiom  the  18th  of  Jaanaory, 
1852."  8.  That  H.  N.  Hadley,  as  secretary  of  (she  dafoidaQts, 
then  entered  in  tiie  book  <^  minittes  k^t  by  the  defendants,  a 
resolution  in  the  words  and  figures  fi^llowing :  "  ReMlved,  That 
the  TJtfte»  Insumnee  Company  be  allowed  the  sum  of  #892,85, 
for  loss  by  &ce  onBirekhead  block,  BoffiJo ;  risk  re-insaved  by 
t]ui,«)nipaoy  under  pelicy  No.  68  of  tiie  BuflEUb  agency  of  thia 
rfBifinyi  and  payaUa  at  60  d^  from  January  18|  18fi2.'' 
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4.  That  this  was  the  method  usually  pursued  by  the  defendants, 
for  the  allowance  and  adjustment  of  claims  and  losses.  5.  That 
the  following  letters  were  written  and  sent  to  the  plaintiffs  bv 
H.  N.  Hadley,  secretary  of  the  defendants. 

"  American  Mutual  Insurance  Office, 

Amsterdam,  N.  Y.  January  29, 1852. 
Utica  Ins.  Co. 

Gent. — Your  loss  on  Sirckhead  block  is  allowed,  payable  60 
days  from  the  13th  cby  of  January,  1852.  * 

Respectfully  yours,     H.  N.  Hadlet,  Sect" 

"  American  Mutual  Insurance  Office, 

Amsterdam,  N.  Y.  Feby.  2,  1852. 
John  S.  Hunt,  Esq. 

Dear  Sir — Yours  of  the  31st  inst.  is  to  hand,  notifying  us  of 
having  drawn  on  us  for  $892,35.  It  has  become,  by  decision  of 
our  board,  an  established  rule  to  accept  no  paper  for  losses. 
The  treasurer  is  only  authorized  to  pay  at  maturity  of  the 
liability,  if  it  is  such.  The  Ex.  Com.  of  this  Comy.  pass  on 
your  loss  in  manner  following :  Resolved,  That  the  Utica  Ins. 
Co.  be  allowed  the  sum  of  $892.85  for  loss  by  fire  on  Birck- 
head  block,  Buffalo,  risk  re-insured  in  this  Co.  under  policy 
No.  68,  of  the  Buffalo  agency  of  this  Co.  and  payable  at  60 
days  from  Jan.  13, 1852. 

When  the  time  indicated  arrives,  nothing  in  the  meanwhile 
preventiug,  the  amount  will  be  duly  forwarded  to  you. 

Yours  truly,  H.  N.  Hadlet,  Sect." 

6.  That  the  same  were  signed  by  said  Hadley  in  his  official 
character,  and  that  from  the  time  of  executing  the  policy  set 
forth  in  the  complaint,  to  the  date  of  the  stipulation,  the  said 
Hadley  was  secretary  of  the  defendants. 

The  action  was  commenced  after  the  expiration  of  sixty  days 

from  the  13th  day  of  January,  1852,  viz.   on^  the  8th  of 

April,  1852,  but  before  two  months  had  elapsed  in  addition  to 

the  Baid  sixty  days.    The  court  decided  that  the  plaintiffs  were 

entitled  to  recover  of  the  defendints  the  sum  of  $892,85,  with 

ifltterest  from  the  14th  day  of  March;  1852.    And  judgment 
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having  been  entered  for  that  sum,  the  defendants,  upon  ezcep* 
tions,  moved  for  anew  trial. 

S.  P.  Heathy  for  the  appellants.  The  action  was  prematurely 
brought,  for  the  following  reasons  :  1.  By  the  terms  of  the  policy 
issued  by  the  defendants,  the  loss  or  damage  was  "to  be  paid 
within  sixty  days  after  notice  and  proof  thereof  made  by  the 
assured,  in  conformity  to  the  conditions  annexed  to  said  policy." 
The  notice  and  proofs  of  loss  were  made  on  the  ISthday  of  Jan- 
uary, 1852.  By  the  terms  of  the  policy,  the  time  within  which 
this  loss  was  to  be  paid  expired  on  the  13th  day  of  March,  1852, 
at  which  time,  and  not  before,  the  said  loss  became  due.  The 
defendants  are  a  corporation  organized  under  the  provisions  of 
the  act  entitled  "  An  act  to  provide  for  the  incorporation  of  in- 
surance companies,"  passed  April  10, 1849.  By  the  16th  sec- 
tion of  the  act  under  which  the  defendants  were  organized,  suits 
at  law  cannot.be  maintained  by  any  stockholder  or  member  of 
the  corporation  for  losses  until  payment  shall  have  been  wUhr 
held  more  than  two  months  after  such  loss  shall  have  become 
due.  {Laws  of  1849,  p.  448,  §  16.)  This  suit  was  commenced 
April  8th,  1852,  which  was  before  the  time  indicated  by  the 
above  section,  i.  e.  before  payment  had  been  withheld  two  months 
after  the  same  became  due.  2.  The  only  evidence  upon  which 
the  plaintiffs  recovered,  was  the  proofs  of  loss  and  the  resolutions 
of  the  board  of  directors  of  the  defendants.  The  justice  at  the 
circuit  held,  that  by  this  resolution  the  defendants  acknowledged 
their  liability  and  promised  to  pay  the  said  loss  in  sixty  days 
after  the  13th  day  of  January,  1852.  By  the  terms  of  the  res- 
olution upon  which  the  plaintiffs  recovered,  and  which  the  cir- 
cuit judge  held  to  be  a  promise  to  pay  in  60  days,  the  loss  was 
not  due,  and  the  defendants  could  not  have  been  called  upon  to 
pay  until  the  13th  day  of  March,  1852.  The  loss  could  not,  by 
any  constructicm  of  the  policy,  have  been  held  to  be  due  and 
payable  until  the  expiration  of  sixty  days  afl;er  the  13th  day  of 
January,  1852,  and  the  defendants  could  not  be  considered  as . 
witbhcdding  payment  until  the  expiration  of  that  time.  The  de- 
mand accrued  at  the  time  of  the  fiimishing  notice  and  proofii  of 
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Io0S  by  the  plamtiffsi  but  was  not  due  and  payable  imtil  the  ex* 
piration  of  60  days  thereafter.  The  liability  of  the  defendants 
npon  the  policy  is  the  same  as  if  they  had  given  their  promia- 
aory  note  dated  January  18, 1852,  payable  60  days  after  date. 
In  neither  case  could  the  defendants  be  considered  as  wUhholdr 
ing  payment  after  the  demand  became  due,  until  the  expiration 
of  the  60  days. 

Hunt  4*  TTiroop^  for  the  respondents.  I.  By  the  stipulation 
read  in  evidence,  and  the  admissions  in  the  pleadings,  the  plain- 
tiffs established  a  case  entitling  them  to  recover  $982,85,  with 
int^est  from  March  13, 1852.  By  the  stipulation  the  defend- 
ants' liability  to  pay  this  loss  was  expressly  admitted,  by  the 
foimal  action  of  the  corporation.  By  the  letters  of  the  secre- 
tary, the  company  expressly  promised  to  pay  this  loss  in  60  days 
from  January  13, 1852,  This  is  an  usual  and  ordinary  exercise 
*  oi  the  duties  of  the  office  of  secretary,  by  which  the  company 
will  be  bound.  (23  Wend.  18.  1  Hare  ^  Wallace,  Am.  Lead. 
Cases,  668-9,  571.  11  Wend.  87.  6  Conn.  R.  71.)  It  was 
not  necessary  to  establish  the  original  cause  of  action.  The 
plaintiffs  made  a  claim  of  ^82,35.  The  defendants,  after  exam- 
ination, deliberately  admitted  their  liability,  and  to  the  extent 
claimed.  This  is  sufficient  (2  BMl,  502.  9  Wend.  298.  15 
Id.  284,  302.  ChUti/  an  BUls,  %th  Land.  ed.  150.  2  Atk. 
32.  Bayley,  5.)  No  question  of  apportionment  can  arise,  as  the 
plaintiffs  rely  entirely  on  the  defendants'  recognition  of  the  debt^ 
and  that  recognition  fixes  the  precise  amount.  The  question 
of  insurable  interest  is  disposed  of  in  the  same  way.  The  plain- 
tiffis  claim  that  they  have  the  defendants'  re-insurance,  and  snb- 
mit  their  proofis.  The  defendants,  upon  examining  the  oasei 
recognize  the  validity  of  the  daim.  But  the  plaintiffs  had  a 
right  to  re-insure  their  risks*  The  Oen.  Ins.  Law,  {Laws  of 
1849,  p.  442,  §  2,)  ^ves  the  right  t6  re-insure,  in  express  words. 
The  word  '^  insure"  in  a  policy  covers  re-insuraAce.  (1  Sand. 
Sup.  Ct.  R.  137.)  A  company  authorized  to  make  contracts,  of 
insuranoe  may  lawfully  make,  contraots.  of  rMnsjuwoe^  (IT 
Wend.  85a.) 
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n.  The  right  of  action  had  fully  matured,  when  the  suit  was 
epmmenced.  The  fire  took  place  December  27, 1851.  The  pre- 
liminary proofs  were  served  January  12, 1852.  The  loss  was 
allowed  January  18, 1852.  The  defendants  promised  to  pay  it 
in  60  days  from  that  date.  By  the  terms  of  the  policy,  the  loss 
was  payable  in  60  days  after  furnishing  proofs.  None  of  the 
allegations  respecting  the  issuing  and  terms  of  the  policy  by  the 
defendants,  are  denied.  The  16th  section  of  the  insurance  act 
does  not  establish  any  other  rule.  (Laws  of  1849,  p.  448, }  16.) 
If  the  plaintiff  is  not  a  member  of  the  defendants'  company, 
the  provision  is  not  applicable,  and  the  right  rests  on  general 
grounds.  If  the  provision  is  applicable,  it  is  at  the  most  a  per- 
mission to  take  a  credit  of  two  months  after  the  loss  is  due,  t.  e. 
a  credit  of  four  months  in  all.  Such  provision  is  for  their  ben- 
efit, and  they  may  waive  it  if  they  choose.  (8  fija,  161.)  They 
have  waived  it  in  the  present  case.  (1.)  By  promising  in  the 
policy,  to  pay  in  two  months  after  prooft  ftoniished.  (SL)  They 
promised  in  the  resolution  of  January  18,  to  pay  in  60  days  from 
that  date.  It  was  intended  (at  the  most,)  to  prevent  a  stipulation 
for  a  longer  credit  than  two  months,  which  it  was  feared  some 
eompanies  would  desire  to  take.  The  loss  becomes  due  when  the 
proo&  are  furnished,  and  is  payable  in  60  days  from  that  date. 
The  section  is  intended  to  give  time  of  payment,  until  two  months 
from  the  time  proofs  are  furnished.  The  act  to  incorporate 
the  Jefferson  County  Mutual  Insurance  Company,  (Laws  of 
18S6,  p.  44,  45,)  authorizes  a  suit  "  if  payment  is  withheld  more 
than  three  months  after  the  company  are  duly  notified  of  such 
losses."  The  law  of  1849  intended  to  establish  the  same  rale. 
A  trifling  change  of  phraseology  will  not  indicate  an  intention 
to  change  an  established  rule  of  law.  (2  Cai.  Cos.  151.  4  John. 
260.  2  HUlf  680.  21  Wend.  316.)  There  is  an  evident  mis- 
take in  the  language  of  the  statute,  and  it  will  be  eonstiited  in 
accordance  with  right  and  the  established  law.  Fortunately 
they  concur  in  the  present  instance. 

By  the  Courts  Gridlet,  J.  All  the  objections  to  the  recov^ 
eiy  were  ^ven  up  by  the  defendant'  counsel,  except  that  founded 
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on  the  16th  section  of  the  act  of  1849.  {Laws  of  1849,  p.  448.) 
That  section  provides  that  the  corporation  may  sue  its  stock- 
holders ;  and  that  ^'  suits  at  law  may  be  prosecuted  by  any  stock- 
holder, against  such  corporation,  for  losses  which  may  have 
accrued  (if  payment  is  withheld  more  than  two  months,)  in  all 
risks  after  such  losses  shall  have  .become  dueJ^  The  word  due 
has  two  meanings.  The  one  indicates  a  debt  ascertained  and 
fixed,  though  payable  in  futuro  ;  and  the  other  a  debt,  where 
the  money  has  become  payable,  so  that  a  suit  will  lie  on  it  pres- 
ently. The  first  objection  applies  whenever  a  sum  of  money  is 
due  by  a  certain  and  express  agreement,  as  by  a  bond  for  a  de- 
terminate sum,  a  bill,  a  note,  or  a  special  bargain,  or  rent  re- 
served on  a  lease ;  when  the  quantity  is  fixed  and  specified,  and 
does  not  depend  on  any  subsequent  valuation  to  settle  it. 
(2  JacoVs  Law  Die.  198.)  This  is  in  accordance  with  the  old 
maxim,  ^'  DebUum  in  presenti,  sdvendum  in  fvtMToP  The 
amount  due  in  this  case  was  settled,  by  a  resolution  of  the  com- 
pany, on  the  ISth  day  of  January,  1852,  and  the  money  declared 
to  be  payable  in  sixty  days  thereafter.  This  suit  was  not  com- 
menced till  after  the  expiration  of  the  said  sixty  days.  This 
was  right.  It  was  not  the  intention  of  the  act  to  give  a  farther 
credit  of  sixty  days,  after  the  expiration  of  the  two  months  firom 
the  time  when  the  proofs  were  received  by  the  company,  and  the 
amount  had  been  settled  and  allowed,  and  fixed  absolutely,  by 
the  defendants.  By  that  settlement,  stated  in  the  resolution  of 
the  18th  of  January,  1852,  the  money  became  d%Ae  by  the  true 
interpretation  of  the  statute,  payabk  in  sixty  days  thereafter. 
Such  we  think  is  the  true  constmetion  of  this  section. 

New  trial  denied. 

[OmiDA  GnnBRAL  Teuc,  Januaij  6,  1868.    Qridkyt  PraU,  W.  F,  JAm 
and  BMard,  JustkeiLl  x 
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In  an  action  by  a  subseqaent  indorser,  against  prior  indor8«rs,  to  recover  the 
amount  he  has  been  compelled  to  pay,  in  a  suit  brought  upon  the  note,  the 
real  cause  of  action  is  fbr  money  ^idfar  the  uh  of  the  defendants  f  and  the 
statute  of  limitations  will  run  f^om  the  time  of  pmfing  the  money,  and  not 
from  the  time  when  the  note  fell  due. 

To  authorize  a  recovery  against  the  defendants,  in  such  an  action,  it  must  appear 
in  some  legal  way,  that  the  money  was  paid  for  the  Ase  of  the  defendants. 

When  a  judgment  is  recovered  upon  a  note,  against  an  indorser,  and  the  de- 
fendant pays  up  the  Judgment,  and  then  sues  a. prior  indorser,  a  previous 
Judgment  in  a  suit  brought  by  a  subsequent  holder,  either  for  or  against  the 
prior  indorsers,  will  not  operate  as  an  estoppel,  or  even  as  evidence  in  the 
suit,  against  such  prior  indorsers. 

An  affidavit,  by  indorsers,  denying,  according  to  their  knowledge,  information, 
recollection  and  belief,  the  receipt  of  any  notice  of  protest,  is  a  sufficient 
denial,  within  the  statute,  to  prevent  a  notarial  certificate  from  being  pr^ 
tumptive  evidence  of  the  facts  stated  in  it;  and  will  throw  upon  the  plain- 
tiff the  burthen  of  proving  demand  and  notice. 

A  Joint  action,  by  a  subsequent  indorser,  against  separate  prior  indorsers,  for 
money  foid  by  the  plaintifffor  the  use  of  the  defendants,  cannot  be  maintained. 

On  the  22d  of  October,  1842,  Aaron  Hackley  made  his  prom- 
issory note,  dated  that  day,  whereby  he  promised,  nine  months 
from  date,  to  pay  to  the  order  of  Patrick  Cassidy,  at  the  Onon- 
daga County  Bank,  $460.  The  note  was  indorsed  by  the  de- 
fendants Cassidy  and  Higbie,  for  the  accommodation  of  the 
maker,  and  also  by  Andrew  J.  Hackley  and  Cephas  C.  Barker, 
and  was  then  delivered  by  the  maker  to  Charles  Leonard.  Be- 
fore the  note  became  due,  Leonard  indorsed  it  to  one  Orcut 
On.  the  28d  of  October,  1843,  Orcut  recovered  judgment  on  the 
note  against  the  maker,  and  all  the  indorsers  except  C.  C.  Bar- 
ker, by  default.  Leonard  paid  this  judgment  to  Orcut,  in  the 
year  1843,  and  it  was  then  satisfied.  On  the  15th  of  November, 
1843,  Aaron  Hackley,  the  maker  of  the  note,  placed  in  the  hands 
of  Cephas  C.  Barker,  notes  and  accpnnts  amounting  to  $499,46, 
which  the  latter  agreed  to  collect  and  apply  the  avails  thereof 
to  &e  payment  of  said  note.  Barker  collected  in  December, 
1843^  $801,76,  on  these  notes,  d&c.  which  he  retained,  and  never 
rendered  any  account  thereof  to  A.  Htckley. 

On  the  16th  of  December,  1844,  Leonard  sued  C.  C.  Barker, 
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The  declaration  contained  the  common  counts  with  a  copy  of  the 
note  attached.  Barker  defended  the  Buit,  and  on  the  7th  of  Feb- 
ruary, 1848,  Leonard  recovered  against  him  damages,  $863,49, 
and  costs.  Barker  paid  this  judgment  to  Leonard  in  the  year 
1848.  C.  G.  Barker,  on  the  13th  of  August,  1850,  assigned  to 
the  plaintiffs  his  claim  or  demand  against  the  defendants,  on  ac- 
count of  money  paid  by  him  as  indorser  of  the  note.  This  suit 
was  commenced  August  26th,  1851.  The  answer  denied  that 
the  defendants  were  charged  as  indorsers,  and  was  accompanied 
by  their  affidavits,  that  they  never  received  notice  of  protest. 
It  alleged  the  transfer  of  the  notes,  &c.  by  A.  Hackley,  the  ma- 
ker, to  Barker,  to  pay  the  note,  and  that  the  latter  collected  the 
amount  of  the  note  therefrom ;  and  also  set  up  the  statute  of 
limitations  as  a  bar.  * 

The  cause  was  tried  at  the  Onondaga  circuit  in  March,  1851, 
before  Justice  Pratt,  without  a  jury ;  a  trial  by  jury  having  been 
waived.  After  hearing  the  testimony,  the  judge  decided  that 
the  plaintiffs  were  entitled  to  recover,  against  the  defendants,  the 
amount  of  the  note,  less  the  said  sum  of  $301,76,  collected  by 
Barker ;  and  ordered  judgment  in  favor  of  the  plaintiffs  for 
$277,83  and  costs.  The  defendants  excepted,  and  now  moved 
for  a  new  trial. 

Hi  Sheldon^  for  the  plaintiffs. 

Spencer  ^  Kematij  for  the  defendants. 

^y  the  Court,  Gridl£Y,  J.    The  claim  of  the  plaintiffs  is 

bonded  on  an  assignment  to  them  by  Cephas  C.  Barker  of  his 

^^^9  f^gainst  the  defendants  and  one  A.  J.  Hackley  for  moneys 

^^^t<i  0ji  a  certain  note,  they  being  prior  indorsers  on  the  said 

^^*^^     fplie  note  in  question  was  in  the  following  words  and  figures. 

**  ^Wie  months  from  date  I  promise  to  pay  to  the  order  of  P. 

-  ^*^^-jy    at  the  Onondaga  County  Bank,  four  hundred  and  sixty 

^X^  for  value  received,  with  use.    Dated  October  22, 1842. 

(Signed)  Aaron  BLackley." 

(jxtdoned)  "  P.  Cassidy,        A.  J.  Hackley. 
O.Higbie.         C.  C.  Barker.'' 
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-  These  defendants  indorsed  the  note  for  the  accommodation  of 
the  maker.  The  note  was  also  indorsed  by  one  Charles  Leon- 
ard, and  by  him  transferred  before  the  same  fell  due,  to  one . 
Oliver  Orcut,  who  sued  all  the  parties  to  the  said  note  and  took 
judgment  against  all  but  Barker,  on  the  25th  of  October,  1843, 
by  default-  Leonard  paid  the  judgment  in  the  same  year,  and 
on  the  7th  of  February,  1848,  recovered  a  judgment  against 
Barker  for  $868,47,  and  costs.  Barker  had  previously  received 
of  the  maker  of  the  note,  securities  from  which  he  realized 
$801,76.  Barker  paid  the  judgment  in  1848,  and  on  the  15th 
of  August,  1850,  assigned  his  demand  to  the  plaintiff  against  the 
prior  indorsers  of  the  note. 

I.  The  defendants  object  to  any  recovery,  except  on  the  note 
in  question,  and  insist  that  the  action  on  the  note  is  barred  by 
the  statute  of  limitations.  Li  the  latter  part  of  the  opinion  of 
the  chancellor  in  Butler  v.  Wright^  (6  Wend.  290,)  it  is  inti- 
mated that  if  the  plaintiff  had  been  the  owner  of  the  whole  note, 
so  as  to  have  been  able  to  recover  on  a  special  count  against  the 
defendant  as  an  indorser,  on  the  contract  of  indorsement,  the 
action  t>n  the  implied  promise  for  money  paid,  would  not  have 
lain.  There  are  obvious  x)bjections  in  principle,  and  may  be 
great  inconvenience  in  practice,  to  the  maintaining  of  an  action 
on  the  implied  promise,  when  the  express  promise  exists,  and 
may  be  made  the  subject  of  a  suit.  But  as  it  is  not,  upon  the 
evidence  in  this  case,  clear  that  Cephas  C.  Barker  had  that  right 
of  action  on  the  note,  for  the  whole  of  it,  or  had  such  an  interest 
in  the  note  or  judgment  as  to  be  able  to  control  them,  we  shall 
express  no  opinion  on  that  point,  but  shall  assume,  for  the  pur- 
I  poses  of  this  argument,  that  he  had  no  such  right  Then  look- 
*  ing  at  the  decision  in  the  case  of  Butler  v.  Wright^  as  reported 
in  2ft  John.  S67,  and  in  another  action  between  the  same  parties, 
(2  Wend.  513,)  and  the  same  case  in  error,  (6  Wend.  284,)  two 
propositions  appear  to  be  established ;  (1.)  That  the  real  cause 
of  action  is  for  money  paid  for  the  use  of  the  prior  indorsers ; 
and  (2.)  That  the  six  years  will  run  from  the  payment  of  the 
money ^  and  not  from  the  time  when  the  note  fell  due ;  especially 
wlien  the  statute  had  not  attached  at  the  time  of  the  payment, 
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tnd  less  than  six  years  have  elapsed,  since,  and  before  the  com- 
menoement  of  the  sait.  Adopting  this  rule,  wo  see  that  the 
statute  had  not  attached  to  thisdemand.  Barker  had  a  cause  of 
action  for  money  paid,  and  thctt  passed  to  his  assignees. 

IL  It  is  argued  that  enough  appears  to  warrant  us  in  the  in- 
ference that  the  recovery  at  the  suit  of  Leonard  against  Barker, 
was  on  account  of  the  money  received  from  the  maker  of  the 
note ;  and  if  this  dearly  appeared  it  would  unquestionably 
furnish  a  perfect  defense ;  for,  then,  the  payment  of  this  money, 
which  he  had  received  from  the  maker,  could  not  be  regarded 
as  money  paid  for  the  use  of  the  defendants.  It  is,  however, 
sufficient  to  say  that  this  fact  does  not  clearly  appear,  either 
from  the  amount  of  the  recovery,  or  in  any  other  way.  And 
yet  there  is  no  reason  appearing  in  the  case,  why  the  recovery 
was  not  for  the  full  amount  of  the  note.  On  another  trial  the 
defendants  may  be  able  to  show  how  this  fact  really  is.  On 
the  present  argument  we  can  assume  nothing  which  does  not 
appear  on  the  bill  of  exceptions. 

m.  We  have  already  seen  that,  to  authorize  a  recovery 
agunst  the  defendants,  it  must  appear  in  some  legal  way  that 
the  money  was  paid,  for  the  use  of  (Ae  defendants.  Now,  this 
may  be  shown  by  proving  that  a  demand  was  made,  and  due 
notice  thereof  served  on  them ;  and  it  might  also  be  shown  by 
proving  that  the  money  was  paid  at  the  request  of  the  defend- 
ants, and  on  their  promise  of  indemnity,  or  repayment.  The 
plaintiff  has,  however,  sought  to  establish  this  &ct,  by  proving 
a  prior  indorsement,  demand  and  notice,  and  this  he  has  at- 
tempted to  do  in  two  ways.  1.  He  offered  in  evidence  the  re- 
cord of  a  judgment  by  de&ult,  in  the  aforesaid  action,  in  which 
Orcut  obtained  judgment  on  the  note  against  the  several  par- 
ties to  it.  To  this  record,  as  evidence  of  the  fact  of  a  demand 
aud  notice,  there  was  an  objection  which  was  overruled  by  the 
judge ;  to  which  ruling  the  defendants  excepted.  It  is  hardly 
necessary  to  say  that  this  record  against  the  defendants,  an 
the  note  as  the  foundation  of  an  action  at  the  suit  of  a  subse- 
quent holder,  cannot  be  evidence  of  a  demand  and  notice^  in 
ikU  »uU.    (1.)  It  is  not  a  #uit  1^  tho  stme  fttbjeet 
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Were  this  suit  brought  on  the  contract  of  indorsement,  it  would 
not  be  the  same  contract  as  that  on  which  Orcut  brought  his 
suit.  In  legal  effect  the  indorser  contracts  with  each  subse- 
quent holder  of  the  note ;  and  each  subsequent  holder  may  sue 
on  the  contract  made  to  him,  and  recover  on  the  proof  of  a  de- 
mand and  of  a  notice  of  nonpayment  given  by  himself,  or  by 
any  subsequent  holder ;  and  when  he  &ils  to  prove  the  notice 
by  the  subsequent  holder  he  must  recover  on  his  own  notice,  or 
fitil  in  the  suit.  Again ;  this  suit  is  brought  for  money  paid 
by  Cephas  Barker  on  the  note.  It  is  not  brought  on  the  con- 
tract of  indorsement  as  was  the  suit,  the  record  of  which  waa 
received  in  evidence ;  or  if  it  had  been,  it  would  have  been  bar- 
red by  the  statute  of  limitations ;  and  it  might  also  have  been 
maintained  against  any  person,  unconnected  with  the  note,  at 
whose  request  the  money  was  paid.  (2.)  It  is  not  between  the 
same  parties  or  privies.  This  suit  is  brought  by  the  plaintiflb 
as  assignees  of  Cephas  C.  Barker  of  a  claim  for  monies  paid 
as  indorser  of  a  promissory  note ;  against  these  defendants  and 
Andrew  J.  Hackley.  Now  Barker  himself  was  not  a  party  or 
privy  within  the  meaning  of  the  authorities.  He  was  not  an 
executor,  administrator  or  assignee  of  the  demandj  which  was 
established  in  favor  of  Orcut  in  that  suit.  That  demand  on 
the  contract  of  indorsement,  was  in  judgment ;  and  moreover 
had  Barker  sued  as  the  representative  of  that  demand,  he 
would  have  been  met  and  defeated  by  the  statute.  Barker  was 
a  mere  indorser  himself,  who  assigned  his  claim  to  the  plain- 
tiffs for  money  paid  as  indorser  and  also  for  $220  costs  in  de- 
fending a  suit  against  himself.  A  recovery  in  this  suit  may  be 
had  without  the  aid  of  a  single  fact  established  in  that.  The 
two  causes  might  involve  8ome  of  the  same  facts  in  both  suits ; 
and  might  be  tried,  and  judgment  obtained  on  an  entirely  differ- 
ent statement  of  facts.  Suppose  the  plaintiff  had  proved  in 
this  suit  that  the  money  was  paid  by  him  at  the  defendants'  re^ 
quest,  and  on  their  promise  to  indemnify  him ;  would  he  not  have 
recovered  against  them  without  proof  of  a  demand  and  notice,  or 
eveEQ  without  provii^g  that  they  were  parties  to  the  note  7  It 
0M>7  b«  proptr  to  notice  a  dictum  in  the  «ut  of  Lmuard  v. 
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Barker,  (5  Denio,  223,)  where  Judge  McEissock  asserted  that, 
the  fact  that  Orcut  had  failed  to  prove  a  notice  of  nonpayment 
as  to  Barker,  wonld  have  been  conclusive  upon  Leonard  in  that 
suit,  if  a  judgment  had  been  entered  on  the  report  of  the 
referee ;  but  an  that  ground  (the  want  of  a  judgment,)  it  was 
held  that  Leonard  was  not  concluded,  and  he  of  course  recover- 
ed against  Barker.  This  dictum  was  contrary  to  the  decision 
of  the  very  able  referee  in  that  case ;  and  we  think  it  was  mani- 
festly erroneous.  Orcut  did  not  represent  Leonard,  so  as  to 
bind  the  latter  by  a  decision,  which  he  never  had  an  opportu- 
nity to  question,  and  in  a  case  where  he  had  no  power  to  sum- 
mon or  examine  witnesses.  Orcut  sued  all  the  parties  to  a 
note,  and  being  satisfied  with  a  judgment  against  Leonard, 
whom  he  knew  to  be  good,  was  careless  about  proving  a  notice 
against  the  other  parties  to  the  note,  and  actually  failed  to 
prove  a  notice  against  Barker.  Leonard  pays  up  the  judgment 
and  then  sues  Barker,  and  he  sets  up  the  finding  in  his  &vor 
in  the  other  suit.  The  referee  ruled  that  Leonard  might,  not- 
withstanding, prove  a  notice  served  on  Barker  if  he  could ;  and 
we  think  his  ruling  was  right.  He  might  prove  a  notice  served 
by  himself  on  Barker  which  Orcut  was  not  bound  to  know,  and 
could  not  prove ;  and  Leonard  was  a  stranger  to  this  suit,  and 
could  not  be  barred  by  it.  An  estoppel  must  be  mutued,  to 
prevent  one  proving  the  truth.  (2  John.  882.  14  Id.  446. 
1  Paige,  85.)  In  the  last  case  the  chancellor  says,  '^  a  record 
in  one  suit  cannot  be  read  as  evidence  in  another,  unless  both 
parties,  or  those  under  whom  they  claim,  were  parties  to  both 
suits ;  it  being  a  rule  that  a  record  cannot  be  used  against  a 
party  who  coidd  not  avail  himself  of  it,  in  case  it  made  in 
his  favor,"  citing  several  cases.  We  do  not  think  that  when 
a  note  is  in  judgment  against  an  indorser  and  the  indorser  pays 
up  the  judgment,  and  then  sues  a  prior  indorser,  a  previ- 
ous judgment  in  favor  of  a  subsequent  holder,  either  for  or 
against  the  prior  indorsers,  can  operate  as  an  estoppel ;  or  even 
as  evidence  in  the  suit,  against  such  prior  indorser.  There  is 
no  such  privity  between  these  plaintiffs  as  to  make  the  judg- 
ment evidence.    The  prior  indorsers  have  no  control*  over  the 
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action  brought  by  the  holder,  and  should  not  be  bound  bj  the 
judgment.     {Cowen  ^  IKlPs  Notes,  818  to  815,  817,  818. 
.7  Barb.  652,    1  Ph.  Ev.  821,  326,  827.) 

2.  The  plaintiffs  also  gave  in  evidence  the  notarial  certificate, 
notwithstanding  an  affidavit  of  the  defendants  denying,  accord- 
ing to  knowledge,  information,  recollection  and  belief,  the  re- 
ceipt of  any  notice.  The  notarial  certificate  is  presumptive 
evidence  of  the  facts  contained  in  it.  But  it  is  expressly  pro- 
vided in  the  statute  that  the  presumption  shall  cease,  where  the 
defendant  denies  by  affidavit  the  receipt  of  the  notice.  {Laws 
of  1888,  ch.  271.)  The  affidavit  denying  notice,  renders  it 
necessary  to  produce  the  witness  who  made  the  demand  and 
gave  the  notice ;  and  the  question  is,  whether  a  denial  accord- 
ing to  knowledge,  recollection  and  belief  is  a  denial  within 
the  s'tatute.  The  meaning  of  the  affidavit  is,  that  the  party 
has  no  knowledge,  recollection  or  belief  of  receiving  a  notice. 
This  is  going  about  as  far  as  most  men  would  be  will- 
ing to  go,  and  about  as  far  as  most  prudent  and  conscien- 
tious men  would  be  prepared  to  go  in  relation  to  the  receipt  of 
notice  several  years  before.  How  could  the  men  know  but 
that  some  clerk  of  theirs  might  have  taken  out  the  notice  and 
brought  it  to  their  counting  rooms  and  it  was  never  seen  by  them? 
They  cannot  say  that ;  but  they  can  deny  all  knowledge, 
recollection  or  belief  of  having  received  the  notice.  Such  an 
allegation  in  an  answer  in  chancery  would  be  a  full  denial  that 
would  throw  on  the  party  alleging  the  service  of  notice  the  bur- 
then of  proving  it.  Suppose  the  law  had  provided  that  the 
defendant  should  be  examined  on  the  trial  and  if  he  denied 
notice  then  that  the  witness  who  made  the  service  should  be 
pi^oduced ;  would  not  a  denial  of  all  knowledge,  recollection  and 
belief,  cast  the  burden  on  the  plaintiffs  of  proving  the  &ct? 
It  should  be  remembered  that  it  imposes  no  great  hardship  on 
the  plaintiff.  He  is  only  bound  to  prove  the  &ct,  just  as  he  is 
bound  to  prove  every  other  fact  in  his  case.  I  confess  I  think 
he  should  have  been  required  to  prove  the  demand  and  notice, 
by  the  witness  himself.  But  whether  the  rule  be  so  or  not,  is 
immaterial  in  this  case  for, 
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8.  The  notice  was  proved  to  have  been  sent  to  Higbie  at 
the  vrrong  place.  Mr.  Kernan  testified  that  Higbie  never  lived 
in  Utica,  but  the  notice  was  sent  there.  Of  course  there  must 
be  a  new  trial,  and  on  that  trial  a  question  will  arise  whether 
a  joint  action  can  be  maintained  against  two  separate  indorsers 
for  the  cause  of  action  on  which  the  plaintiffs  were  allowed  to 
recover.  The  recovery  is  not  an  the  note  ;  but  for  money  paid, 
by  a  subsequent  indorser  against  a  prior  one.  The  suit  there- 
fore is  not  authorized  by  the  act  which  allows  a  joint  suit 
against  the  separate  parties  to  a  note  or  bill  of  exchange.  Nor 
was  it  authorized  by  the  120th  section  of  the  code,  (see  Com- 
missioner^ Report  of  1848,  page  127,  section  100.)  Upon  the 
new  trial,  it  will  be  open  to  the  parties  to  establish  several 
facts  that  are  left  in  doubt  on  this  bill  of  exceptions ;  and  which 
may  exert  a  controlling  influence  upon  the  rights  of  the  parties. 

(A  new  trial  was  finally  granted  on  only  one  of  the  abovel 
grounds,  viz,  the  improper  joinder  of  the  two  defendants  inJ 
the  pleadings.) 

[Oneida  General  Term,  JaDHAiy  8,  1858.     Gridley,  Pratt,  W.  F.  Allen 
and  BMard,  JoBtices.] 
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Whenever  the  fkcts  are  snch  as  to  show  clearly  an  intention,  in  a  person  enti- 
tled to  the  use  of  a  ffrivate  way,  to  abandon  the  easement,  as  snch,  it  is  suf- 
ficient though  the  obstruction,  manifesting  such  intention,  be  not  of  a  more 
permanent  character  than  that  created  by  a  board  or  a  rail  fence. 
^  So  too,  it  is  enough  that  the  way  is  plowed  up,  and  cultivated  for  agricu1t«ral 

purposes,  if  there  be  evidence  of  an  intention  to  make  the  occupation  per- 
petual, for  a  purpose  inconsistent  with  an  enjoyment  of  the  easement. 
Erecting  a  fence,  at  each  end  oCthe  way;  using  the  land  for  agricultural  pur- 
poses, for  a  series  of  years ;  and  removing  the  house,  for  the  accommodation 
of  whose  occupants  the  way  was  originally  granted ;  with  the  declared  in- 
tention to  sell  the  premises— showing  a  fixed  and  absolute  determination  to 
abandon  the  easement — aflbrd  evidence  of  as  strong  a  character  ai  would 
be  fUmiahed  by  the  erection  of  a  stone  wall  Across  it 
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And  wheneyer  the  intention  is  manifest,  and  a  jury  so  find,  on  evidence 
competent  for  them  to  act  uponj  the  court  has  no  power  to  set  the  verdict 
aside. 

This  was  an  action  brought  to  recover  posscBsion  of  a  private 
highway,  or  road,  running  through  the  lands  of  the  plaintiff; 
and  was  brought  to  trial  at  the  Herkimer  circuit,  in  May,  1852, 
before  Justice  Pratt,  without  a  jury;  a  trial  by  jury  having 
been  waived.  After  hearing  the  proofa  and  allegations  of  the 
parties,  the  justice  found,  as  a  matter  of  fact,  that  the  premises 
described  in  the  pleadings,  were  formerly  a  private  way  or  road, 
for  the  benefit  of  the  defendant,  and  those  under  whom  he  holds ; 
that  the  same  had  become  unnecessary  and  useless  for  that 
purpose ;  and  that  the  said  defendant,  for  the  last  five  or  six 
years,  had  appropriated  them  to  uses  entirely  inconsistent  with 
its  use  for  a  road,  with  the  intention  to  abandon  the  same  as 
such  private  way  or  road ;  and  that  his  right  thereto  had  thereby 
become  extinguished.  Judgment  was  therefore  ordered  for  the 
plaintifT,  for  the  premises  described  in  his  complaint.  And  the 
defendant,  upon  a  bill  of  exceptions,  now  moved  for  a  new  trial. 
The  &cts  appearing  on  the  trial,  are  referred  to  in  the  opinion 
of  the  court. 

/  B.  Elwoodj  for  the  plaintiff.  • 

W.  Hunt,  for  the  defendant. 

Bt/  the  Court,  Gridlet,  J.  This  was  an  action  to  recover 
the  possession  of  a  piece  of  land  that  had  been  laid  out  as  a 
private  road,  through  the  farm  of  the  plaintiff,  near  fifty  years 
ago.  It  is  immaterial  whether  the  road  was  legally  laid  out  or 
not ;  as  even  if  it  was  illegally  laid  out,  it  would  form  the  basis 
on  which  an  adverse  use  and  a  prescriptive  right  to  tne  easement 
might  be  founded.  It  was  used  as  such  private  way  more  than 
twenty  years,  by  the  defendant's  grantor,  and  th«s  became  a 
private  way.  The  plaintiff  relied  on  an  abandonment  and  olh 
stntction  of  the  easement,  for  a  number  of  years  past,  and  an 
occupation  of  it  utterly  inconsistent  with  and  destmotive^  af  ita 
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use  as  a  way,  by  the  defendant ;  and  consequently  a  loss  of  the 
right  to  enjoy  it  for  the  general  purposes  of  agriculture.  He 
proved  that  there  was  formerly  a  house  at  one  end  of  the  way, 
with  no  other  egress  to  the  public  road  than  through  this  way. 
This  house  had  been  moved  off  some  twelve  years  ago ;  and  a 
bam,  belonging  to  the  owner  of  the  house,  had  been  removed  six 
or  seven  years.  For  the  last  six  or  seven  years,  the  land  had 
been  plowed  up  and  planted  with  potatoes;  and  it  had  been 
mowed,  some  seasons,  and  used  for  general  agricultural  purposes, 
like  the  rest  of  the  farm.  It  had  been  fenced  up  at  each  end ; 
thus  presenting  a  permanent  obstruction  to  its  use  as  an  ease- 
ment, while  the  fence  continued.  The  present  defendant  had 
resolved  to  sell,  and  offered  to  sell  it  to  the  plaintiff;  thus  indi- 
cating his  intention  to  abandon  its  use  as  an  easement. 

After  the  testimony  was  closed,  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  there  was  no  period  of  rumtiser 
proved  to  have  existed  for  twenty  years ;  and  no  act  proved 
shoicing  a  permanent  obstruction  and  an  intention  to  abandon 
'  it  as  an  easement.  The  judge  denied  the  motion ;  and  we  think 
he  decided  that  question  right. 

After  the  trial  was  closed,  the  judge  before  whom  the  cause 
was  tried,  without  a  jury,  decided  all  the  questions  of  Ssu^t  and 
law,  for  the  plaintiff,  and  ordered  judgment  for  the  possession. 
And  the  question  now  is,  whether  that  decision  was  correct. 
He  found,  as  a  question  of  fact,  "that  the  road  had  become 
unnecessary  and  useless  for  the  purpose  of  a  way ;  that  the 
defendant  had  appropriated  the  premises  for  six  or  seven  years, 
to  uses  entirely  inconsistent  with  their  use  as  a  road,  and  iciik 
the  intention  to  abandon  it  as  a  private  way."  Now  unless 
the  decision  of  this  cause  in  favor  of  the  plaintiff  was  erroneous, 
on  these  grounds  thus  found,  we  must  affirm  the  judgment ; 
because  there  was  some  evidence  to  support  the  finding,  and  that 
cannot  be  questioned,  any  more  than  the  verdict  of  a  jury.  The 
counsel  for  the  defendant,  therefore,  insists  that  where  there  has 
not  been  a  nonuser  for  twenty  years,  proof  must  be  given  of 
Borne  permanent  obstruction,  manifesting  an  absolute  intention 
to  abandon  the  easement,  or  the  right  is  not  extinguished.    And 
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it  must  be  confessed,  that  the  language  of  some  of  the  elementary 
writers  does,  indeed,  &vor  such  a  principle.  But  the  rule,  as 
established  by  the  later  authorities,  is  less  rigorous  than  this. 
Whenever  the  faxsts  are  such  as  to  show  clearly  an  intention  to 
abandon  the  easement,  as  such,  it  is  sufficient,  though  the  ob- 
struction be  not  of  a  more  permanent  character  than  that  created 
by  a  board  or  a  rail  fence.  So,  too,  it  is  enough  that  a  way  is 
plowed  up  and  cultivated  for  agricultural  purposes,  if  there  be 
evidence  of  an  intention  to  make  the  occupation  perpetual,  for  a 
purpose  inconsistent  with  an  enjoyment  of  the  easement.  Ch. 
Kent,  says,  "  If  the  act  which  prevents  the  servitude,  be  incom- 
patible with  the  nature  or  exercise  of  it,  and  be  by  the  party  to 
whom  the  servitude  is  due,  it  is  sufficient  to  extinguish  it ;  and 
when  it  is  extinguished  for  a  moment,  it  is  gone  forever." 
(3  Kent,  552.)  A  fence,  like  that  erected  by  the  defendant  at 
each  end  of  this  lane  or  way ;  the  use  of  the  land  for  agricidtural 
purposes,  for  a  series  of  years ;  the  removal  of  the  house,  for  the 
accommodation  of  whose  occupants  the  way  was  originally 
granted ;  with  the  .declared  intention  of  the  defendant,  to  sell 
the  premises ;  showing  a  fixed  and  absolute  determination  to 
abandon  the  easement,  afford  evidence  of  as  strong  a  charaeter 
as  would  be  furnished  by  the  erection  of  a  stone  wall  across  it 
And  whenever  the  intention  is  manifest,  and  a  jury  so  find,  on 
evidence  competent  for  them  to  act  upon,  there  is  no  rightful 
power  in  the  court  to  set  the  verdict  aside.  In  Coming  v. 
Gould.  (16  Wend.  545,)  Judge  Cowen  relies  on  &  fence  erected 
in  the  center  of  a  way  enjoyed  in  common  by  two  parties,  as  an 
unequivocal  act,  which  manifested  an  intention  on  the  part  of 
him  who  erected  the  fence,  to  regard  the  right  of  way  in  com- 
mon as  extinguished.  For  the  plain  reason  that  the  use  of  the 
way  in  common  was  rendered  impossible  by  the  erection  of  the 
fence.  So,  too,  a  case  reported  in  the  12th  volume  of  the  Jurist, 
and  cited  in  a  note  to  the  seventh  edition  of  Eenf  s  Commentaries, 
(8  Kent,  552,)  holds  that  obstructing  a  way  by  a  gate  erected 
across  it,  presented  what  might  be  regarded  as  a  permanent 
obstructionj  inconsistent  with  its  use  for  the  purposes  of  a  way ; 
and  indicating  an  intention  to  eztmguish  the  easement    The 
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iacts  in  the  case  before  the  court  are,  ia  the  aggregate,  &r 
stronger  than  in  either  of  the  cases  bust  cited.  The  fence  built 
St  each  end  of  the  way  was  only  one  item  of  evidence  going  to 
show  an  absolute  intention  to  abandon  the  easement,  and  to  en- 
joy the  land  for  other  purposes. 

It  is,  however,  enough  |;o  say  that  the  &cts  in  the  case  fur- 
nished evidence  which  tended  to  show  an  absolute  intention 
permanently  to  abandon  the  easement  These  &cts  were  passed 
on  by  the  justice ;  and  his  finding  is  as  decisive,  on  a  question 
of  &ct,  as  the  verdict  of  a  jury.  Had  we  less  doubt  of  the  cor- 
rectness of  the  decision  than  we  have,  it  would  be  impossible  for 
us  to  disturb  the  finding  of  the  justice,  without  subverting  the 
principles  on  which  a  decision  upon  questions  of  fiict  has,  for  the 
wisest  reasons  been  made  to  rest. 

•  Judgment  affirmed. 

[On£ida  General  Term,  January  8, 1868.  Chridley,  Pratt,  W,  F,  Alien  and 
Bubbardy  Jostices.] 
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fitatates  are  valid  which  give  remedies  where  none  existed  before,  through 
defects  that  wonld  have  been  fktal,  had  the  legislature  not  interfered  and 
given  a  perfect  remedy  by  coring  intervening  irregularities. 

In  snch  cases  no  rights  are  interfered  with  which  are  vested,  in  snch  a  sense 
as  to  come  within  the  mle  that  forbids  the  interference  of  the  iegislatnre. 

Where  no  right  has  vested  in  a  debtor  to  a  bank  to  be  absolved  fh>m  the 
payment  of  the  debt,  but  there  is  only  wanting  a  finRA/yt  and  that  is  wanting 
solely  by  reason  of  certain  irregularities  and  defects  in  the  oiganiwtion  of 
the  bank,  the  legislature  has  the  power  to  correct  those  irregularities  and 
defects,  by  an  act  declaring  the  bank  to  be  a  valid  corporation,  and  to  have 
been  duly  organissed. 

3^jie  act  for  the  relief  of  the  Syracuse  City  Bank,  passed  February  6, 1862, 

•  was  valid  and  constitutional. 

A  statute  which  does  not  profess  to  create  a  banking  corporation,  but  merely 
remedies  defects  in  the  organization  of  one  already  createdf  is  not  a  violation 
of  the  eontftltiztional  prohibition  against  gnntlng  special  charters  for  bank- 
ing jmrpoMM.     iCa^.  Mt,  8,^4.) 
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This  was  an  aotion  brought  against  the  defendant  as  the  in- 
dorser  of  a  promissory  note,  which  had  been  discounted  by  the 
plaintiff.  The  cause  was  tried  at  the  Onondaga  circuit,  in  Oc- 
tober, 1852,  before  Justice  Pratt,  when  a  verdict  was  taken  J!l 
favor  of  the  plaintiff,  for  the  amount  of  the  note,  and  interest, 
«ub}ect  to  the  opinion  of  the  court.  The  &cts  are  stated  in  the 
following  opinion. 

Geo.  F,  Comstockj  for  the  plaintiff. 

H.  Denioj  for  the  defendant. 

By  the  Court  J  Gridlet,  J.  The  verdict  in  this  cause  was 
taken  subject  to  the  opinion  of  the  court  on  a  case  containing  the 
pleadings  and  evidence  produced  on  the  trial.  The  action  was 
brought  against  the  defendant  as  the  indorser  of  a  promissory 
note,  of  which  the  following  is  a  copy : 

"  $1000.  Eighty-five  days  after  date  we  promise  to  pay  to 
the  order  of  H.  P.  Adams,  H.  B.  Gates  and  Wm.  C.  Williams, 
at  the  Albany  City  Bank,  one  thousand  dollars,  value  received. 

Syracuse,  July  17,  1861.  H.  P.  Adams  &  Co." 

The  note  was  indorsed  by  the  defendant  and  others.  It  ^ 
peared  that  the  certificate  required  by  the  16th  section  of  the 
general  banking  law,  was  made  and  filed  in  the  fall  of  1849,  and 
the  hank  went  into  operation  soon  afterwards,  and  continued  to 
do  the  ordinary  business  of  such  an  institution  down  to  the  time 
of  the  triaL  It  also  appeared  that  the  certificate  was  subscribed 
by  some  persons  in  the  names  of  firms  of  which  they  were  mem- 
bers; and  that  there  were  substantial  defects  in  the  proof  and 
•eknowledgments  of  others,  who  subscribed  the  certificate,  leav- 
ing less  than  $100,000  (the  capital  of  the  bank)  properly  sub- 
scribed, or  duly  proved  and  acknowledged.  It  also  was  proved 
that  the  defendant  had  done  business  at  the  bank ;  and  that  the 
note  in  question  was  discounted  for  H.  P.  Adams ;  and  had  been 
.duly  demanded  and  notice  thereof  duly  served  on  the  defendant. 

On  the  Sth  day  of  February,  1852,  an  act  was  passed  for  the 
relief  of  the  City  Bank,  which  declared  that  the  said  bank  should 
Jhe  ddened  to  be  a  valid  corporation,  and  to  hare  b^ien  duly  ixr- 
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ganized,  notwithstanding  any  error,  informality  or  insufficiency 
of  the  certificate  or  in  the  attestation,  proof,  acknowledgment  or 
recording  thereof,  &c.  The  act  took  effect  immediately,  and 
saved  the  rights  of  defendants  in  all  suits  theretofore  commenced. 
Several  questions  of  a  very  interesting  character  have  been 
discussed  by  the  counsel ;  but  I  design  only  to  consider  the  effect 
of  the  act  of  1852,  passed  for  the  relief  of  the  bank.  By  its 
terms,  this  act,  though  it  took  effect  immediately,  could  have  no 
operation  on  a  suit  theretofore  commenced.  The. suit  in  this 
case  was  commenced  after  the  passage  of  the  law,  and  therefore 
was  directly  within  its  operation,  if  a  law  thus  passed  could  have 
any  effect  on  the  rights  of  the  parties.  It  is  insisted  on  the  part 
of  the  defendant  that,  when  the  act  was  passed,  there  was  no  such 
corporation  as  the  Syracuse  City  Bank ;  that  the  corporation 
was  a  creature  of  the  statute ;  and  that  the  requisites  to  consti- 
tute it  a  body  corporate  with  the  power  to  sue,  were  conditions 
precedent ;  and  not  having  been  complied  with,  the  pretended 
organization  of  the  institution  was  a  nullity.  It  has  generally 
been  understood  to^e  the  rule  in  this  state,  that  rights  abso- 
lutely vested  cannot  be  affected  or  subverted  by  the  legislative 
authority.  (Dash  v.  Van  KleetJc,  7  John.  477.)  This  rule,  how- 
ever, is  laid  down  with  some  qualification  by  Chancellor  Kent  in 
his  Commentaries.  Speaking  of  this  principle,  he  says,  "But 
this  doctrine  is  not  understood  to  apply  to  remedial  statutes 
which  may  be  of  a  retrospective  character,  provided  they  do  not 
impair  contracts,  or  disturb  absolutely  vested  rights ;  and  only 
go  to  confirm  rights  already  ezisCing ;  and  are  in  furtherance  of 
the  remedy,  by  curing  defects,  and  adding  to  the  means  of  en- 
forcing existing  obligations.  Such  statutes  have  been  held  valid 
when  clearly  just  and  reasonable  and  conducive  to  the  general 
welfare,  even  though  they  might  operate  in  a  degree  on  existing 
rights ;  as  a  statute  to  confirm  marriages  defectively  celebrated ; 
or  a  sale  of  lands  defectively  made,  to  pay  debts  of  a  testator  or 
intestate.  The  legal  rights  affected  in  those  cases  by  the  stat-  • 
utes  were  deemed  to  have  been  vested  subject  to  the  equity  ex* 
isting  offainst  them,  and  which  the  statutes  recognized  and  en- 
fcrc^d.^'    In  the  case  under  consideration,  the  objection  is  not 
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that  the  bank  had  not  a  tound  capital,  and  has  not  practically 
performed  all  the  duties  of  auch  an  institution ;  it  is  not  that  the 
bank  did  not  furnish  the  money  on  the  note,  which  formed  a 
perfect  consideration  in  law  and  equity ;  but  it  is  founded  on  the 
technical  ground,  that  the  proof  and  acknowledgment  of  a  part 
of  the  subscribers  to  the  certificate  was  defective.  The  conse- 
quence of  these  defects  is  said  to  be,  a  fatal  bar  to  any  action 
brought  ip  the  name  of  the  corporation;  an  utter  incapacity  of 
the  bank  to  sue,  or  to  do  any  other  acts  which  presuppose  an 
existing  corporation.  But  it  is  perceived  that  this  alleged  inca- 
pacity exists  solely  in  consequence  of  certain  technical  irregu- 
larities in  the  organization  of  the  company.  We  think  they  are 
precisely  such  defects  as  are  cured  by  a  remedial  statute^  under 
the  principle  laid  down  by  Chancellor  Kent.  The  marriages 
defectively  celebrated,  and  the  surrogate's  sales  defectively 
made,  would  have  been  void,  and  the  courts  would  have  been 
bound  to  hold  them  void,  in  the  absence  of  any  remedial  stat- 
ute curing  those  defects.  In  Underwood  v.  LiUy,  (10  Serg. 
^  Rawle,  101,)  a  judgment  entered  on  the  Jtrst,  instead  of 
the  third  day  of  January,  and  void  for  that  reason,  was  held 
to  be  cured  by  the  act  of  February,  1822.  In  the  case  of 
Tate  V.  Stooltzfoot,  (16  Serg.  4*  RawU^  85,)  it  was  decided 
that  an  omission  in  the  certificate  of  acknowledgment  of  a  mar- 
ried woman  to  a  deed  conveying  her  estate  in  lands,  was  remedied 
by  an  act,  passed  for  that  purpose,  after  the  death  of  the  wife ; 
and  after  the  lands  had  descended,  and  after  the  court  had  de- 
cided that  the  acknowledgment  was  inoperative  to  pass  the  lands. 
In  the  face  of  all  these  facts  the  supreme  court  of  Pennsylvania 
held  that  the  act  in  question,  being  remedial  in  its  nature,  cured 
the  defective  acknowledgment,  so  that  the  lands  passed  and  the 
grantees  took  the  title  under  it,  although  without  the  act  no  title 
would  have  passed  by  the  deed,  to  the  grantee. 

In  Hepburn  v.  Cutt3y  (7  Waits,  800,)  the  supreme  court  of 
Pennsylvania  lay  down  the  doctrine  that  it  is  competent  for  the 
^gislature  to  pass  acts  retrospective  in  their  character,  notwith- 
standing their  operation  may  be  to  affect  pending  suits ;  and  to 
give  to  a  party  rights  he  did  not  before  possess  ;  or  to  modify  an 
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existing  remedy ;  or  to  remove  an  easting  impediment  in  the 
way  of  a  recovery  by  legal  proceedings,  provided  they  do  noi 
violate  any  constitutional  prohibitions.  These  cases  and  many 
more  that  might  be  cited,  hold  that  acts  are  valid  which  give 
remedies  where  none  existed  before,  through  defects  that  would 
have  been  &^,  had  the  legislature  not  interfered  and  given  a 
perfect  remedy  by  curing  intervening  irregularities.  In  all  the 
cases  the  language  of  the  courts  is  that  no  rights  are  interfered 
with,  which  are  vested  in  such  a  sense  as  to  come  within  the  rule 
that  forbidsi  the  interference  of  the  legislature.  {See  also  16 
Mass.  258.)  In  that  case  the  counsel  enumerated  the  instances 
in  which  the  legislature  had  interfered  and  was  constantly  inter- 
fering to  cure  defects,  by  declaring  the  judgments  of  justices 
valid ;  and  the  acts  of  overseers  of  the  poor,  constables,  collectors 
and  numerous  other  officers  legal  \  which,  without  such  remedial 
acts,  would  be  void.  Our  own  statute  book  is  also  full  of  sueh  acts, 
and  no  one  has  ever  questioned  the  power  of  the  legislature  to 
pass  such  laws.  See  Butler  v.  Palmer,  (1  Hill,  825,)  as  to  the 
power  of  the  legislature  to  change  the  existing  law  when  rights 
would  seem  to  be  vested  in  a  certain  sense. 

In  the  case  of  Cochran  v.  Van  Surlay,  (20  Wend.  365,) 
Senator  Yerplanck  argues  in  favor  of  the  unlimited  power  of  the 
legislature  to  pass  any  laws  which  do  not  violate  any  of  the  pro- 
hibitionB  of  the  constitution,  either  of  our  own  state,  or  that  of 
the  United  States.  And  in  Burch  v.  Newburt/,  a  question  was 
decided  in  the  court  of  appeals^  by  which  Burch,  after  the  cause 
was  decided  against  him',  and  the  execution  issued  on  the  judg- 
ment had  been  satisfied,  and  all  right  to  bring  error  or  to  appeal 
had  been  lost  by  his  omission  to  take  the  requiedte  steps  in 
season,  was  allowed  to  appeal  under  a  law  passed  after  his  rights 
were  extinguished  under  the  existing  laws. 

In  the  case  now  before  the  court  we  are  not  under  the  neces- 
sity of  invoking  a  principle  that  strikes  at  vested  rights  which 
have  hitherto  been  held  sacred  in  our  courts  with  the  above  ex- 
ceptions. No  right  had  vested  in  the  defendant  to  be  absolve^ 
from  the  payment  of  the  money  which  the  bank  had  advanced, 
md  which  he  had  agreed  to  pay  on  certain  oonditions,  which  had 
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happened  There  was  only  wanting  a  remedy  ;  and  the  remedy 
was  wanting  solely  by  reason  of  certain  irregularities  and  defects 
in  the  organization  of  the  bank.  These  irregcdarities  and  defects, 
the  legislature  had  the  power,  as  we  have  seen,  to  provide  a 
remedy  for,  as  they  assumed  to  do  by  the  act  of  February,  1862. 
It  is  scarcely  necessary  to  notice  the  objection  that  this  abt 
of  1852,  violates  the  constitution  by  creating  a  corporation  by 
a  special  charter.  {Constitution  of  1846,  art,  8,  i  4.)  The  act 
does  not  profess  to  crecUe  a  corporation ;  it  only  remedies  de- 
fects in  the  organization  of  one  already  created.  The  institu- 
tion may  be  said  to  have  the  power  and  the  rights  of  a  bank 
doing  business  de  facto ;  while  its  rights  were  imperfect,  dejure. 
The  statute  in  question  was  of  a  class  of  acts,  entitled  to  be  moat 
DberaUy  construed,  for  the  advancement  of  the  public  welfare 
and  the  protection  of  individual  rights.  The  application  of 
the  rule  above  laid  down,  in  relation  to  remedial  statutes,  is 
also  most  benign  in  its  operation  to  prevent  the  injustice  that 
would  otherwise  prevail  by  giving  effect  to  technical  defects  and 
irregularities,  and  making  them  remediless.  On  the  whole  we 
have  no  reasonable  doubt  of  the  validity  of  the  act,  and  of  its 
application  to  the  case  under  consideration. 

Judgment  for  the  plaintiff. 
[Okbida  GcKERiL  Tbrm,  JanoATy  8, 1868.     Gridky,  PraU,  W,  P,  Atten  aad 
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The  mere  existence  of  a  debt,  creates  no  lien  upon  land,  while  the  debtor 
UTea;  bat  upon  his  death,  the  character  of  the  debt  isebanged  bjthe 
operatioii  of  the  statute  authorixtog  a  sale  of  the  real  estate,  for  the  paf* 
ment  of  debts,  on  the  application  of  creditors  at  any  time  within  three 
years.  The  debt  becomes,  at  once,  a  lien  npon  the  land,  so  that  the  land 
descends  to  the  heir,  or  passes  to  the  devisee,  chargeable  with  the  payment 
of  the  debts  of  the  ancestor. 

Aadwhoerw  aowt  a  crop  npon  land  iu  thi^youamkmattmhA  OBid#vlsei» 
Vol:  XVL  25 
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during  the  three  years  withiD  which  the  real  estate  of  the  devisor  or  ances- 
tor is  liable  to  be  sold  by  the  order  of  the  surrogate,  for  the  payment  of  bia 
debts,  does  so  at  the  risk  of  losing  his  cropi  in  case  of  a  sale  before  he  can 
remove  the  same. 
When  land  of  which  a  debtor  died  seised  is  thus  soid,  under  the  order  of  a 
surrogate,  the  purchaser  is  entitled  to  the  growing  crop. 

This  was  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  referee.  The  action  was  brought  for  entering  the 
plaintifif's  premises,  and  cutting  and  carrying  away  a  quantity 
of  rye.  It  appeared  upon  the  trial,  that  Simon  Grote  died,  in 
September,  1848,  seised  of  a  valuable  farm,  and  possessed  of 
personal  property  to  a  very  small  amount ;  that  he  left  a  will, 
by  which,  after  directing  the  payment  of  his  debts,  he  devised 
his  farm  to  his  son  Henry  Grote.  The  will  was  proved  in  Feb- 
ruary, 1849,  and  Abraham  Grote,  another  son  of  the  testator, 
was  appointed  administrator  with  the  will  annexed.  Henry 
Grote  as  devisee  of  the  farm  took  possession,  in  June,  1849. 
The  testator,  at  the  time  of  his  death,  owed  debts,  exceeding  in 
amount  three  thousand  dollars,  and  on  the  2d  of  July,  1849,  the 
administrator,  in  due  form  of  law,  made  application  to  the  sur- 
rogate of  Albany  for  leave  to  mortgage,  lease  or  sell  the  farm  to 
pay  the  debts.  The  usual  order  to  show  cause  was  made  by  the 
surrogate,  and,  on  the  15th  of  August,  1849,  an  order  was  made 
directing  the  sale  of  the  farm,  and,  on  the  27th  of  October,  the 
farm  was  sold  at  auction  for  the  sum  of  $3100,  and  the  plaintiff 
became  the  purchaser.  On  the  27th  of  November,  1849,  the 
sale  was  confirmed  and  the  administrator  executed  a  deed  to  the 
plaintiff.  The  plaintiff  subsequently  took  possession  of  the  &rm, 
the  crop  of  rye  in  question  being  then  growing  thereon.  The 
rye  had  been  sown  by  the  defendant,  under  a  verbal  agreement 
between  him  and  Henry  Grote,  whereby  the  defendant  was  to 
sow,  cut,  bind  and  shock  the  crop,  upon  shares,  giving  Grote  one 
half,  and  that  he  should  have  a  claim  on  Grote's  half  for  half  the 
seed  sown,  of  which  each  was  to  furnish  half,  but  the  defendant 
furnished  the  whole.  The  rye  having  matured  in  the  summer 
.of  1850,  and  the  plamtiff  having  forbidden  the  defendant  to  take 
the  rye,  the  defendant  went  upon  the  fisurm  and  harvested  the 
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crop,  and  for  that  purpoae  opened  a  way  through  the  plaintiff's 
atone  wall,  the  gate  being  locked.  The  defendant,  after  dividing 
the  crop  by  taking  every  other  shock,  took  700  sheavee  from  the 
remaining  hal^  which  yielded  eleven  bushels  more  than  the  de- 
fendant was  entitled  to  receive  for  the  half  of  the  seed  he  had 
furnished.  Upon  these  fiicts,  the  referee  reported  in  favor  of 
the  defendant.    The  plaintiff  appealed  from  the  judgment. 

R.  TV.  Peckhamj  for  the  plaintiff. 

H.  O,  Wheeler  J  for  the  defendant 

By  the  Ctmrt;  Harris,  J.  Simple  contract  debts,  by  the 
cosmion  law,  are  not  recoverable  in  any  shape  out  of  the  land 
of  a  deceased  debtor;  but  the  laws  of  this  state  make  the  real 
estate  of  the  debtor  a  fund  for  the  payment  of  debts,  on  a  de> 
ficiency  of  personal  assets.  Upon  appli^ition  to  the  surrogate, 
at  any  time  within  three  years,  and  showing  that  the  personal 
estate  is  insufficient  to  pay  the  debts  of  the  decedent,  that  officer 
is  authorized  to  direct  a  sale  of  real  estate,  and  that  the  avails 
be  applied  in  satisfaction  of  debts.  Such  an  order  may  be  made, 
whether  the  land  is  in  the  hands  of  the  heir,  or  devisee,  or  a 
purchaser  firom  such  heir  or  devisee.  Whoever  takes  the  land, 
within  the  period  limited  by  statute,  takes  it  subject  to  this  con- 
tingency. ^  This  liability,"  says  Mr.  Justice  Barculo,  in  Hyde 
V.  Tanner^  (1  Barb.  S.  C.  Rep.  76,)  "is  a  kind  of  statutory  lien 
running  with  the  land,  during  the  three  yearcl^  After  the  ex- 
piration of  that  period,  the  heirs  or  devisees  may  sell,  and  a  bona 
fide  purchaser  will  take  the  estate  free  and  discharged  from  the 
debts.    {See  also  Matthews  v.  Matthews^  1  Edw.  Ch.  571.) 

The  mere  existence  of  a  debt,  creates  no  lien  upon  land  while 
the  debtor  lives ;  but,  upon  his  death,  the  character  of  the  debt, 
by  the  operation  of  the  statute,  is  changed.  It,  at  once,  becomes 
a  lien  upon  the  real  estate  of  which  he  died  seised,  so  that 
it  descends  to  the  heir,  or  passes  to  the  devisee,  chargeable 
with  the  payment  of  the  debts  of  the  ancestor.  "  The  hour," 
says  McLean  J.  in  Watkins  y.  Hohnan^  (16  Peters^  68^) ''  eaoBot- 
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alitti  the  land  to  the  prejudice  of  creditors.  In  fi^t,  and  in 
law,  be  has  no  right  to  the  real  estate  of  his  ancestor,  except  that 
cf  possession,  until  the  creditors  shall  be  paid.''  The  legislatore 
has  provided  the  creditor,  upon  the  death  of  his  debtor  owning 
real  estate,  with  a  lien  not  unlike  that  of  a  mortgage,  or  a  judg- 
ment properly  docketed.  The  ntode  of  enforcing  the  lien  differs 
in  each  of  the  three  cases,  but  in  all,  the  property  is  bound  un- 
til the  debt  is  satisfied. 

It  seems  to  be  well  settled  that  upon  the  foreclosure  of  amort- 
gage,  the  purchaser,  who,  of  course,  takes  such  title  as  the  mort- 
gagor had  when  he  executed  the  mortgage,  is  entitled  to  the 
growing  crops  or  emblements.    And  that  too  as  against  a  lessee 
of  the  mortgagor  or  any  other  person  holding  under  him.    This 
was  held  upon  full  consideration  in  Lane  t.  King^  (8  Wend. 
684,)  and  the  decision  was  relied  upon  as  authority  by  the  chan- . 
cellor,  in  Aldrich  y.  Reynolds,  (1  Barb.  Ch.  Hep.  6180    ''  ^^ 
appears  to  be  in  accordance,"  says  the  chancellor,  '<  with  the 
principle  that  where  the  determination  of  the  estate  depends 
upon  the  voluntary  act  of  the  owner,  or  where  the  estate  is  de* 
feasible  by  a  right  paramount,  or  by  a  forfeiture,  or  a  breach  of 
condition  depending  on  his  own  act  or  omission,  he  who  has  the 
paramount  right,  or  who  enters  for  the  forfeiture  or  breach  of 
condition,  is  entitled  to  the  emblements.'^    In  Shepard  v.  Phil- 
brickf  (2  Denio,  174,)  it  was  held  that  a  purchaser,  upon  the 
fereeloBure  of  a  mortgage,  was  entitled  to  a  crop  growing  upon 
the  land  at  the  time  of  the  sale,  and  which  having  been  sown  by 
the  mortgagor,  had  been  sold  upon  an  execution  against  him. 
(See  also  GiUett  v.  Bakom,  6  Barb.  870.)    "  There  is  a  dis- 
tinction," says  Powell,  ^'  between  tenants  who  have  particular 
catates  that  are  uncertain,  defeasible  by  the  act  of  the  parties, 
<39*  the  act  of  God,  and  those  who  have  particular  estates  unoer- 
^^n,  defeajiible  by  right  j9arafn<mn/,  for,  in  the  latter  case,  he 
tl^at  hath  the  right  paramwwU  shall  have  the  emblements.    As 
^Q^st  the  mortgagor  and  his  grantees  or  tenants^  the  mort- 
gagee undoubtedly  has  the  paramount  right.^    (See  PawM  an 
JUarfgagies,  cit^  in  Lane  v.  Kwg^  sttpra)    In  respest  to  * 
^nlftiifoa  axeoiitioA,  the  qjaaariaa  as  ^  tUaxaJB^ttof  iba  paidiMW 
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to  tike  the  emblemeiits,  10  not  likely  to  arise  in  thia  state,  inaa- 
much  as  the  purc&aser  must  wait  fifte^  montibs  before  he  ean 
have  possession.  Bat  in  Pennsylvania,  where  the  purchaser  is 
entitled  to  immediate  possession,  the  question  has  arisen  and 
has  been  decided  in  conformitj  with  the  mle  which  governs  npon 
die  foreclosure  of  a  mortgage.  In  Sattmde  v.  James^  (6  jBorr, 
144,)  a  judgment  debtor,  after  the  recovery  of  a  judgment  against 
him,  and  after  execution  had  been  issued -luid  levied  upon  his 
laiid,  leased  the  land  to  a  tenant  for  two  years  and  received  the 
first  year's  rent  in  advaoee.  After  the  tenant  had  sowed  a  crop, 
the  land  was  sold,  and  the  tenant,  upon  notice,  1^  the  premises. 
Subsequently  he  went  upon  the  land  and  cut  and  removed  the 
grain.  For  this,  an  action  was  brought.  It  was  held,  that  a 
tenant  has  a  right  to  enter  for  the  waygoing  crop,  wdp  where 
he  had  an  indefM9ibie  right  to  sow  it ;  and,  though  a  judgment 
creditor  has  not  a  present  estate  in  the  land,  he  has  an  interest 
in  it,  which  may  presently  be  turned  into  one,  and  a  lessee,  know- 
ing the  fiMst,  and  taking  his  chance  of  the  event,  may  be  sup- 
posed to  have  framed  his  contracts  so  as  to  meet  it 

If,  then,  a  tenant  who  sows  a  crop  upon  land  encumbered  by 
mortgage  or  judgment,  takes  the  risk  of  losing  it,  in  case  of  a 
sale  under  the  incumbrance,  before  he  can  remove  his  crop,  I 
cannot  see  why  a  tenant,  occupying  land  under  an  heir  or  devisee, 
does  not  take  the  same  hazard  in  respect  to  the  statutory  lien 
of  the  ancestor's  debts.  The  order  of  the  surrogate,  and  the 
sale  by  virtue  of  that  order,  are  but  the  execution  of  the  lien ; 
the  foreclosure  of  the  mortgage.  If  the  testator  had,  on  the  day 
he  died,  executed*  a  mortgage  upon  Ins  farm  to  secure  his  cred- 
itors, and  then  died,  devising  the  &rm  to  his  son,  subject  to  the 
mortgage ;  it  cannot  be  denied  that,  upon  the  foreclosure  of  such 
a  mortgage,  the  purchaser  would  have  taken  the  crop  in  ques- 
tion, even  as  against  the  defendant.  I  cannot  distinguish,  in 
principle,  the  sale  under  the  surrogate's  order,  from  the  f<Hr^ 
clofiTure  of  such  a  mortgage.  In  either  case,  the  lien  existed 
when  the  tenant  entered.  Then,  as  now,  be  would  have  known 
the  jcondition  of  the  property,  and  would  have .  acted  with  his 
egree  JOfMfiu  '  £La  would  be  presumed  to  ha^ve  been  willing  to.  take 
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the  chance  of  secaring  his  crop  before  the  lien  could  be  enforced. 
The  defendant,  in  this  case,  was  aware  that  he  would  run  just 
this  hazard.  It  appears  that,  before  he  sowed,  and  even  before 
he  made  his  agreement  with  the  devisee,  he  inquired  of  Mr. 
Crounse,  who  had  been  the  committee  of  the  estate  and  pers<Hi 
of  the  testator,  if  there  would  be  any  danger  of  his  not  being 
permitted  to  reap  the  grain  if  he  should  sow  it ;  and  was  advised 
to  take  counsel  upon  the  subject.  He  was  further  told  that  the 
estate  was  greatly  indebted,  and  that  there  was  no  other  way  to 
pay  the  debts  but  by  a  sale  of  the  farm.  Indeed,  the  order  for 
the  sale  had  actually  been  made,  and,  probably,  the  sale  was 
already  advertised  when  the  rye  was  sown.  Under  these  cir- 
cumstances, the  defendant  took  the  risk  of  the  adventure.  He 
knew  he  might  lose  the  fruit  of  his  labor,  if  the  sale  should  be 
perfected  before  he  could  harvest,  and  if  it  should  be  decided,  as 
it  seems  he  was  apprehensive  it  might,  that  the  purchaser,  in 
that  event,  would  be  entitled  to  the  crop. 

Upon  the  facts  found  by  the  referee  I  think  the  plaintiff  wa0 
entitled  to  recover.  The  judgment  should,  therefore,  be  reversed, 
and  a  new  trial  awarded. 

[Albany  General  TER«f,  Febraary  7, 1868.  Watson,  Parker  and  Harris, 
JosUces.] 


BuRRiTT  VS.  Silliman  and  others. 

A  person  named  as  executor,  in  a  will,  is  not,  at  comnum  law,  a  competent 

^tness  to  sustain  the  will  when  offered  for  probate. 
-^^t  «  renanciation  of  the  ezecntorship  will  restore  the  competency  of  the 

'  however,  executors  are  also  appointed  trustees,  by  the  will,  and  in  that 

^^Pmdty  are  to  take  the  balk  of  the  estate,  the  power  and  estate  rested  in 

^^^m  A'  trustees  will  not  be  divested  or  affected  by  their  renunciation  as 

jK^^ecators. 

^^  requirement  of  the  statate,  in  regard  to  publication,  Is  positire,  and  a 

^^^0ipliane«  with  It  is  indispensably  necessary  to  the  due  execntton  of  a 
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will.  Unless  the  testator  himself,,  in  some  intelligible  nuinneri  so  dear 
and  anequirocalasnot  tobe  misunderstood,  communicates  to  the  witnesses 
the  fkct  that  he  knows  and  intends  the  instrument  to  be  his  last  will  and 
testament,  the  statutory  evidence  of  the  due  execution  of  the  will  is  not 
Aimished.  ^ 

Where  it  appeared  that  the  subscribing  witnesses  attended  at  the  request  of 
one  of  thu  executors  and  trustees,  and  signed  their  names  as  attesting  wit- 
nesses at  the  request  of  another,  and  there  was  no  evidence  that  the  tes- 
tatrix requested  the  witnesses  to  attest  the  execution ;  or  knew  that  thej 
were  there  for  the  purpose  of  attesting  the  execution  of  her  wil] ;  or  that 
they  were  in  attendance  at  all ;  Odd  this  was  not  a  compliance  with  the 
sUtnte. 

Where  there  is  no  evidence  that  the  testatrix  had  any  thing  to  do  with  the 
preparation  of  the  instrument  purporting  to  be  her  nill,  or  that  she  ever 
read  it,  or  heard  it  read ;  or  that  its  contents  were  ever  even  stated  to  her, 
proof  that  she  knew  what  was  in  the  paper  she  signed  is  imperiously 
demanded,  before  the  same  can  be  admitted  to  probate;  especially,  where 
it  affirmatively  appears  that  the  mental  faculties  of  the  testatrix  bad  become 
seriously  impaired,  by  the  use  of  strong  drink  and  opiates. 

This  was  an.  appeal  from  the  decree  of  the  surrogate  of 
Rensselaer,  refusing  to  admit  to  probate  the  will  of  Abigail 
Glapp.  Mrs.  Clapp  died  on  the  19th  of  June,  1850,  leaving 
an  instrument  purporting  to  be  her  last  will  and  testament, 
bearing  date  the  30th  day  of  March,  in  the  same  year.  By 
this  will,  she  devised  to  her  sister,  Mrs.  Burritt,  three  lots, 
with  the  buildings  thereon,  situate  on  the  east  side  of  Fourth- 
street,  in  the  city  of  Troy,  and  her  furniture,  beds  and  bedding, 
and  her  horse,  carriage  and  harness.  The  residue  of  her  prop- 
erty she  devised  and  bequeathed  to  Robert  D.  Sillimam,  Samuel 
Eendrick  and  Stephen  Monroe,  in  trust,  to  dispose  of,  sell  and 
convey  and  convert  the  same  into  cash,  according  to  their  best 
discretion,  and,  afiief  paying  debts  and  funeral  expenses,  to  apply 
the  residue  to  the  payment  of  sundry  specified  legacies,  together 
amounting  to  $13,500,  and  among  others  a  legacy  of  $500  to 
Mrs.  Burritt,  and  another  of  $500  to  Amelia  Monroe,  the  wife 
of  Stephen  Monroe.  Mrs.  Burritt  applied  to  have  the  will 
proved.  Upon  the  hearing  before  the  surrogate,  the  applicant, 
after  examining  the  subscribing  witnesses  to  the  will,  offered 
as  a  witness  Stephen  Monroe,  one  of  the  executors  and  devisees 
named  in  the  will.    He  was  objected  to^  on  the  ground  that  he 
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was  an  executor,  and  also  that  a  large  portion  of  the  property 
was  devised  to  him  and  two  others  as  trustees.  Monroe  there- 
upon renounced  his  appointment  as  executor,  and  also  as  trustee 
under  the  will.  It  was^till  insisted  that  he  was  incompetent 
upon  the  following  grounds:  1.  That  he  could  not  renounce 
after  the  commencement  of  the  proceedings  2.  That  he  could 
not  renounce  as  trustee  or  executor,  before  the  will  was  proved. 
8.  That  the  renunciation  did  not  release  his  interest  as  trustee 
in  the  property  devised  and  bequeathed  by  the  will.  4.  That, 
notwithstanding  the  renunciation,  he  could  afterwards  take 
upon  himself  the  office  of  trustee  or  executor,  or  both.  The 
surrogate  decided  that  Monroe  was  an  interested  witness,  on 
the  ground  that  he  had  a  right,  at  any  time  before  letters  testa- 
mentary  should  be  granted,  to  recall  his  renunciation  and 
demand  letters. 

Samuel  Kendrick,  another  of  the  trustees  and  executors 
named  in  the  will,  and  by  whom  it  was  drawn,  was  then  offered 
as  a  witness  for  the  applicant,  and  rejected  as  incompetent, 
upon  the  same  grounds.  Numerous  witnesses  were  then  exam- 
ined by  the  parties  respectively  upon  the  question  of  the  capa- 
city of  the  testatrix  to  make  a  will.  The  testimony  upon  this 
point,  as  well  as  upon  the  other  questions  of  fact  arising  in 
die  case,  is  sufficiently  noticed  in  the  opinion  of  the  court. 

The  surrogate  held  that  there  was  no  sufficient  evidence  that 
the  testatrix  knew  the  contents  of  the  will,  and  also  that  at  the 
time  of  the  execution  of  the  instrument  she  was  of  unsound 
mind,  and  incapable  of  making  a  will.  Upon  these  grounds  he 
refused  to  admit  the  instrument  to  probate.  Mrs  Burritt 
appealed. 

/  Pterjoftyforthe  af^Uant. 

A,  B,  Olifij  for  the  respondents. 

By  the  Courts  Habris  J.  The  first  question  which  presents 
itMlf  for  ewuninaticm  in  this  ease  is  the  de^nsion  of  the  wnot 
gate  in  rejeetang  tiie  witnesses  Monioe  and  Kendriok  aa  inoo"^ 
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potent  They  were  offered  to  sustain  the  will.  By  that  instru*- 
ment  they  were  appointed  trustees  of  all  the  estate,  except 
three  lots  in  Troy  devised  to  Mrs.  Surritt,  and  were  also  ap- 
pointed executors.  Monroe,  when  the  objection  was  made, 
renounced  his  appointment  as  executor,  and  also  his  right  and 
claim  to  act  as  trustee,  under  the  wilL  Kendrick,  when  offered 
as  a  witness,  proposed  to  file  his  renunciation  as  a  trustee  and 
also  as  an  executor,  but  the  surrogate  having  decided  that  the 
renunciation  would  not  render  the  witness  competent,  none 
was  filed. 

The  provisions  of  the  code  on  this  subject  have  no  application 
to  proceedings  in  surrogates'  courts.  By  the  8th  section  the 
application  of  the  act  is  expressly  confined  to  civil  actions  com- 
menced in  the  courts  of  this  state,  except  when  otherwise  pro- 
vided. The  sections  relating  to  the  examination  of  witnesses 
have  not  been  made  applicable  to  surrogates'  courts,  and  the 
question  before  us  must,  therefore,  be  determined  upon  the 
common  law  rules  of  evidence. 

Whether  a  person  named  as  an  executor  in  a  will,  and  deriv- 
ing- no  other  benefit  therefrom,  is  a  competent  witness  to  estab- 
lish the  validity  of  such  will,  is  a  question  which  does  not  seem 
to  have  come  before  the  courts  of  this  state.  But  in  other 
states,  where,  as  in  this  state,  commissions  are  allowed  to  an 
executor  by  statute,'  it  has  been  held,  that  the  executor,  by  his 
right  to  commissions,  takes  an  interest  which  renders  him  an 
incompetent  witness.  Under  a  statute  of  South  Carolina, 
which  requires  that  all  wills  "  shall  be  attested  and  subscribed  by 
three  or  more  credible  witnesses,  it  was  held  that  the  witnesses 
must  be  competent  at  the  time  of  attestation,  to  prove  the  ex- 
ecution of  the  instrument,  and  that  where  one  of  the  witnesses 
to  the  execution  of  the  will  was  nominated  as  an  executor,  he 
took  such  a  valuable  right  under  the  will  as  to  render  him  m- 
competent;  and  being  incompetent  he  was  not  at  the  time  of 
attestation  a  credible  witness  within  the  meaning  of  the  statute. 
{See  Tayhr  v.  Taylor^  1  Richardson^  531.)  "  It  cannot  be 
disputed,"  say  the  court,  'Hhat  the  office  of  executor  is  an 
appointment  yielding  emolument,  and,  as  sach|  is  a .  sulQect.  of 
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pecaniory  interest  and  of  generally  acknowledged  value.  AH 
offices  of  profit  are  encumbered  with  the  performance  of  duties, 
to  which  the  compensation  is  incident.  In  a  contested  election 
for  snch  an  office,  neither  of  the  candidates  could  be  receiyed. 
as  a  witness ;  for  it  conld  not  be  doubted  that  he  had  an  interest 
in  the  question."  Thidcer  v.  Thicker ,  (6  LredeWs  L.  Rep.  161,) 
is  to  the  same  effect.  In  AUisan^s  Ex^rs  v.  Allisony  (4  Hawks, 
[N.  C]  141,)  the  testator  had  by  his  will  appoint  trustees  for 
the  purpose  of  selling  his  real  estate.  By  the  terms  of  the 
will,  the  trustees  were  ^'authorized  and  directed  to  retain  to 
their  own  use  out  of  the  moneys  that  might  come  to  their 
hands  a  sufficient  compensation  for  their  trouble  in  perform- 
ing and  executing  the  trust."  It  was  held,  that  as  the  appoint- 
ment furnished  the  trustees  with  employment,  and  gave  them 
compensation  for  it,  they  were  not  competent  witnesses  to  sus- 
tain the  will. 

In  these  decisions  I  concur,  although  with  some  hesitation.  I 
was,  at  first,  inclined  to  regard  the  commissions  of  an  executor 
as  the  compensation  fixed  bylaw  for  serrices  to  be  rendered; 
and  which,  if  the  serrices  are  not  r^idered,  he  is  not  entitled  to 
receive.  But  I  am  unable  to  distinguish  between  the  case  of  an 
executor  and  that  of  a  public  office  of  profit.  In  both  cases,  the 
law  measures  the  salary  or  perquisites  by  the  nature  and  extent 
of  the  duties  to  be  performed.  Each  is  an  employment  by  which 
wages  for  labor  may  be  gained.  As  the  person  claiming  the 
office  would  not  be  received  as  a  witness,  in  a  controversy  in- 
volving his  right 'to  the  office,  so,  I  think,  a  person  named  as 
executor  in  a  will,  is  not,  at  common  law,  a  competent  witness 
to  sustun  the  will  when  offered  for  probate.  Bat  I  do  not  se^ 
why  a  renunciation  does  not  restore  the  competency  of  the  wit- 
ness. The  question  relates  to  the  time  when  he  is  offered.  If 
he  has  then  no  interest,  it  is  no  objection  that  he  has  befiiure 
been  interested,  or  may  afterwards  acquire  an  interest.  By  re- 
nouncing, he  divests  himself  of  all  present  interest,  and  thouj^ 
he  may  retract,  and  his  interest  may  thus  be  r^tored,  lius  is  a 
oontingenoy  which  can  only  affect  his  credibility.  Such  contin* 
gendQai  are  never  regard^  in  dstenBining  the  qmettiM  vlt  \ 
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petency.  J£,  therefore,  the  witnesses  Monroe  and  Kendriek  had 
taken  no  other  interest  under  the  will  than  their  right  to  oom- 
missions  as  executors,  I  should  be  inclined  to  hold  that  the  sur- 
rogate had  erred  in  excluding  them  after  their  renunciation  had 
been  tendered. 

But  they  were  not  merely  nominated  as  executors  in  the  will. 
They  were  also,  by  their  individual  names,  appointed  trustees, 
and  in  that  capacity  were  to  take  the  bulk  of  the  estate.  The 
estate  vested  in  them  as  trustees  was  not  divested  by  their  re- 
nunciation as  executors.  '^  There  is  no  contradiction  or  variance 
in  the  authorities,"  says  Duer,  justice,  in  D&tnimck  v.  Mi* 
ehadj  (4  Sand.  Sup.  Ct.  R.  401,)  ^  that  a  power  which  an  exec- 
utor takes  by  force  of  the  will,  aud  not  of  its  probate,  is  not 
divested  or  affected  by  his  renunciation  of  the  oflSce."  The  char- 
acter of  executor  and  trustee  under  this  will  are  entirely  distinct. 
Had  all  th6  executors  renounced,  and  administration  with  the 
win  annexed  been  granted  to  some  other  person,  they  would  still 
remain  vested  with  the  estate  for  the  purpose  of  executiug  the 
trusts  of  the  will.  It  was  held  in  Judson  v.  Oibboits,  (5  Wend. 
224,)  that  a  trust  estate,  when  given  to  an  executor,  can  only 
be  divested  by  a  release  or  deed  of  disclaimer.  Without  such 
release  or  disclaimer  he  would  be  considered  as  a  devisee  under 
the  will.  The  objection  that  the  renunciation  tendered  upon 
the  hearing  did  not  release  the  interest  of  the  witnesses,  in  the 
property  devised  and  bequeathed,  was  specifically  taken,  and 
although  the  surrogate  excluded  the  witnesses  for  other  reasons, 
the  decision  may  be  sustained  upon  this  ground. 

There  being  no  error  in  the  rejection  of  evidence,  we  are 
brought  to  the  consideration  of  the  decision  of  the  surrogate  upon 
the  evidence  before  him.  In  the  opinion  delivered  by  the  surro- 
gate he  sustains  his  decision  upon  two  grounds ;  first,  that  there 
was  no  satisfSBM^tory  evidence  that  the  testatrix  knew  the  contents 
of  the  instrument  she  executed;  and  again,  that  at  the  time  of 
the  execution,  she  had  not  sufficient  testamentary  capacity. 
Upon  both  points,  I  am  inclined  to  agree  with  him. 

The  wiU  was  drawn  by  Bfr.  Eendrick,  but  upon  whose  pro- 
( doas  not  appear.    Theveiinoevideiieethatthtteiil*- 
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trk  ever  gave  instructions  for  drawing  it,  or  that  it  was  read  to 
her,  before  or  even  after  its  execution,  or  that  she  ever  had  it  in 
her  possession  for  a  single  moment.  Monroe,  one  of  the  trustees 
and  executors  under  the  will,  and  whose  wife  was  to  receive  a 
legacy  of  $500,  was  the  active  party  in  procuring  the  execution. 
He  went  after  the  persons  who  became  subscribing  witnesses 
and  requested  them  to  attend.  After  the  witnesses  were  intro- 
duced, they  found  the  testatrix  sitting  up  in  bed,  and  in  a  very 
feeble  state  of  health.  But  one  of  the  witnesses  was  acquainted 
with  her.  When  she  was  about  to  sign  the  will,  Mr.  Kendrick 
requested  the  witnesses  to  take  notice,  and  they  approached  the 
bed.  After  she  had  signed,  Mr.  Kendrick  requested  the  wit- 
nesses also  to  sign  it.  He  was  then  sitting  by  the  side  of  the 
bed,  and  the  witnesses  were  some  eight  or  ten  feet  distant.  One 
of  the  witnesses  testifies  that  the  testatrix  trembled  very  much. 
Twice,  before  she  signed  the  will,  she  called  for  drink,  and  her 
sister,  Mrs.  Burritt,  gave  her  brandy.  When  asked  by  Ken- 
drick whether  the  instrument  was  her  last  will  and  testament, 
one  of  the  witnesses  thought  she  both  nodded  and  said  "yes," 
but  others  who  were  present  say  she  merely  nodded  assent. 
Mrs.  Perham,  who  resided  at  the  time  in  the  same  house,  and 
who  was  present  when  the  will  was  signed,  says  that  Kendrick 
held  the  paper  before  the  testatrix  so  that  she  could  see  it,  and 
asked  if  she  would^say  that  it  was  her  last  will  and  testament, 
and  that  she  made  no  reply ;  but  upon  his  repeating  the  ques- 
tion, ''  she  slightly  nodded  her  head  in  assent,  but  did  not  speak." 
She  fturther  says  that  after  the  will  had  been  signed,  and  after 
Hodge,  one  of  the  witnesses,  had  left;,  the  testatrix  asked  Ken- 
drick if  he  thought  her  competent  to  make  a  will ;  that  his  reply 
WASvtl(at.he  had  seen  nothing  to  the  contrary,  and  that  he  imme- 
'tliately  left  t}jie  room.  She  also  thought  the  same  question  was 
fpnt^tQ  Haywood;  the  other  subscribing  witness.  It  is  extremely 
questionable  whipther  the  testimony  is  sufficient  to  show  such  a 
.publication  of  the  will  by  the  testatrix,  or  such  a  request  to  the 
witnesses  to  subscribe  the  will  as  the  statute  requires.  I  think 
the  proof  is  insufficient  in  this  respect.  But  assuming  that  a 
juy  would  be  warranted  in  inferring  such  publication  i^nd  r^ 
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quest,  from  the  circumstances  as  proved,  I  think  the  testimony 
wholly  fftils  to  show  that  the  testatrix,  if  she  knew  at  all  that 
she  was  executing  a  will,  had  any  distinct  knowledge  of  its  con- 
tents. The  whole  transaction  seems  to  have  been  very  much 
under  the  management  and  superintendence  of  Mrs.  Burritt  and 
Monroe.  Mrs.  Perham  says  that  while  Monroe  was  in  her  room, 
the  evening  before  the  will  was  signed,  Mrs.  Burritt  came  to 
him  and  told  him  she  thought  it  was  best  to  put  off  the  execu- 
tion of  the  will  until  morning.  She  also  testified  that  about 
a  month  previous  to  the  time  when  the  will  was  signed,  Mon- 
roe came  to  her  room  with  Kendrick  and  asked  permission  for 
him  to  remain  there  until  he  could  see  whether  Mr.  Silliman, 
who  had  married  the  sister  of  the  testatrix,  or  Dr.  Glapp,  the 
husband  of  the  testatrix,  were  in  her  room ;  that  while  Kendrick 
remained  there  she  heard  some  person  leave  the  room  of  the 
testatrix,  after  which  Monroe  came  and  took  Kendrick  up  stairs. 
These,  and  some  similar  occurrences  appearing  in  the  case,  show 
a  degree  of  cu:tivity  on  the  part  of  Monroe,  which,  when  consid- 
ered in  connection  with  the  peculiiir  condition  of  the  testatrix, 
and  to  say  the  least  of  it,  the  doubtful  state  of  her  mind,  tends 
very  strongly  to  awaken  suspicion,  and  promote  a  jealous  scru- 
tiny of  the  transaction. 

Some  witnesses,  in  their  testimony,  spoke  of  declarations 
made  by  the  testatrix  subsequent  to  the  execution  of  the  will, 
tending  to  show  a  knowledge  of  the  fact  that  she  had  made  a 
will,  and,  to  some  extent,  of  its  contents.  The  principal  witness 
on  this  subject  is  Eliza  A.  Hall,  and  I  admit  that,  if  full  credit 
is  to  be  given  to  all  she  says,  it  is  shown  that  the  testatrix  was 
fully  aware  of  all  that  the  will  contained.  She  details  with  most 
remarkable  particularity  nearly  all  its  provision 
this,  but  all  the  minute  circumstances  attend 
and  states  that  she  learned  all  this  while  watcli 
tatrix  one  night  shortly  after  the  will  was  ex€{ 
circumstances  under  which  this  witness  came 
as  the  story  she  told,  were  such  as  to  justify 
awarding  but  little  credit  to  her  testimony, 
quainted  with  the  testatrix  until  she  came  there  to  watcL'  She 
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had  watched  the  night  before  with  Mrs,  Monroe.  She  came  to 
watch  at  the  solicitation  of  Mrs.  Barritt,  with  whom  she  became 
a^uainted  at  the  same  time.  Differing  from  all  the  other  wit- 
nesses in  the  case,  she  did  not  think  the  testatrix  was  a  drinking 
woman,  and  was  surprised  that  any  one  should  think  she  was ; 
thought  she  had  a  little  more  sense  than  most  people,  and  was 
very  cunning ;  that  she  talked  as  sensibly  as  any  person  she 
ever  saw ;  after  hearing  she  had  been  in  the  habit  of  drinking 
80  much,  she  was  surprised  at  her  being  so  sensible,  and  thought 
it  would  be  better  for  some  others  to  drink  some,  if  it  made  her 
so  cunning ;  that  she  was  the  quickest  witted  woman  she  ever 
saw ;  that  she  had  a  great  mind,  and  few  men  could  go  ahead  of 
her.  In  short,  this  witness  knew  or  professed  to  know  quite  too 
much  to  secure  any  considerable  degree  of  confidence  in  her 
statements. 

Mary  O'Conner,  to  whose  mother  a  legacy  of  $300  was  given 
by  the  will,  also  watched  with  the  testatrix  one  night  shortly 
after  the  will  was  made.  She  testifies  to  statements  made  to 
her,  on  that  occasion,  tending  to  show  that  she  knew  the  con- 
tents of  the  will.  Two  other  witnesses  speak  of  declarations 
made  by  the  testatrix  in  relation  to  her  will,  and  the  provision 
she  had  made  for  Mrs.  Burritt.  Such  testimony,  though  not 
the  most  satisfactory,  would,  undoubtedly  be  sufficient,  in  a  case 
otherwise  free  from  suspicion,  to  warrant  the  inference  that  the 
instrument  expressed  the  real  intentions  of  the  testatrix.  But 
in  a  case  like  this,  where,  conceding  to  the  testatrix  legal  testar 
tnentary  capacity,  it  is  abundantly  shown  that  both  her  physical 
and  mental  powers  had  been  so  &r  impaired  by  excessive  drink 
and  other  stimulants,  that  her  mind  was  verging  hard  upon 
insanity,  I  think  it  is  not  too  much  to  require  of  those  who 
would  support  the  will,  proof  that,  at  the  time  of  ^execution,  the 
testatrix  was  fully  cognizant  of  all  its  contents.  Here  there  is  an 
entire  absence  of  all  such  proof,  except  what  is  derived  from  the 
casual  declarations  of  the  testatrix,  to  one  or  two  females  who 
happened  to  visit  her,  and  the  remarkable  disclosures  aDeged 
to  have  been  made  to  the  two  watchers.    I  am  not  satisfied  from 
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the  evidence,  that  the  paper  in  question  expresses,  in  truth,  the 
real  intentions  and  last  will  of  the  testatrix. 

Were  this  the  mlj  question  in  the  ease,  I  might  have  felt 
inclined,  notwithstanding  the  convictions  of  my  own  mind,  to 
consent  to  a  reversal  of  the  decree,  for  the  mere  purpose  of  hav- 
ing the  question  submitted  to  a  jury.  But  when  thia  question 
is  considered  in  connection  with  the  fact  that  the  evidence  to 
show  a  compliance  with  at  least  two  of  the  statutory  requisites 
is  so  very  slight,  and  the  strong  evidence  which  the  case  fur- 
nishes to  show  that  the  testatrix  was  utterly  incapable  of  making 
a  testamentary  disposition  of  her  property,  I  do  not  think  we 
are  at  liberty  to  make  such  a  disposition  of  the  case.  If  this 
court  is  satisfied  that  the  surrogate  has  correctly  decided  the 
questions  before  him,  the  respondents  are  entitled  to  a  judgment 
in  accordance  with  such  conviction. 

In  respect  to  the  capacity  of  the  testatrix  to  make  a  will,  there 
can  be  no  doubt,  I  think,  that  the  surrogate  was  right  in  pro- 
nouncing against  it.  The  decision  is  sustained  by  a  very  clear 
preponderance  of  evidence.  The  subscribing  witnesses,  whose 
duty  it  always  is,  before  putting  their  names  to  the  will,  to  sat- 
isfy themselves  that  the  testator  is  of  sound  and  disposing  mind 
and  memory,  and  really  understands  what  he  is  doing,  obviously 
had  little  or  no  knowledge  of  the  mental  capacity  of  the  testa- 
trix. They  were  conducted  into  the  room  by  Monroe,  under 
whose  supervision  the  whole  thing  seems  to  have  been  enacted, 
and  there  they  found  the  testatrix  in  a  helpless,  passive  con- 
dition, and  the  whole  ceremony  was  concluded  without  her 
uttering  a  word,  except  to  call  far  drink.  The  witnesses  say 
she  appeared  rational  and  competent  to  make  a  will;  but  it 
is  very  evident  that  they  had  no  sufficient  opportunity  to 
ascertain  the  real  state  of  her  mind.  {See  ScrUmer  v.  Crane^ 
2  Paige,  147.) 

Mrs.  Perham  and  Mrs.  Lamb,  who  were  both  inmates  of  tbis 
same  house,  and  who  saw  the  testatrix  every  day,  speak  partiim- 
larly  of  the  state  of  her  mind*  Mrs.  Perham  says  she  sometimiMi 
was  with  her  half  of  the  day.  She  was  present  when  the  will 
was  signed.    She  thinks  she  could  understand  a  sentence  when 
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read  to  her ;  but  that  she  could  not  retain  the  first  sentence  of 
a  will  until  the  last  was  read.  That  her  mind  was  in  a  deranged 
or  insane  state ;  and  she  was  incapable  of  transacting  business. 
That  she  was  in  the  habit  of  drinking  a  good  deal  of  liquor ;  and, 
after  Mrs.  Burritt  came,  which  was  about  the  last  of  January, 
she  became  more  feeble  and  stupid.  Mrs.  Lamby  who  is  a  lega- 
tee under  the  will,  and  with  whom  the  testatrix  boarded  firom 
the  26th  of  October,  1849,  until  after  the  will  was  executed,  tes- 
tifies, that  soon  after  she  came  there,  she  discovered  that  the 
testatrix  was  in  the  habit  of  getting  intoxicated ;  and  after  a 
few  weeks  the  habit  increased  upon  her,  so  that  she  was  intoxi- 
cated daily.  That  after  Mrs.  Burritt  came,  her  habits  increased 
very  considerably ;  and  that  she  kept  her  bed  most  of  the  time. 
That  from  that  time,  she  was  constantly  under  the  influence  of 
stimulus  and  anodynes.  That  she  took  morphine,  laudanum, 
paregoric  and  tincture  of  hops.  That  she  had  a  quart  of  liquor 
a  day  brought  into  the  house ;  and  was  frequently  dead  drunk. 
That  on  the  day  the  will  was  executed,  she  was  very  sick  and 
feeble ;  that  she  was  then  under  the  influence  of  liquor  or  other 
stimulants,  and  these  had  destroyed  her  mind.  Mr.  ThomaSj 
who  was  an  administrator  of  Rankin,  the  first  husband  of  the  tes- 
tatrix, and  who  had  known  her  intimately  for  25  years,  testifies, 
that  some  time  in  the  winter  she  applied  to  him  to  draw  her 
win ;  that  he  put  her  ofi",  and  visited  her  several  times  for  the 
purpose  of  satisfying  himself  whether  she  was  capable  of  making 
a  will.  That  he  did  not  think  she  was  competent  at  any  time 
when  he  saw  her,  that  winter.  That  she  was  sometimes  stupid ; 
and,  when  not  so  stupid,  she  would  talk ;  but  her  mind  seemed 
to  vacillate ;  she  would  drop  right  off  from  one  subject  and  go  to 
another.  That  he  would  not  draw  her  will  when  he  would  be 
obliged  to  swear  that  he  believed  her  incompetent  to  make  it. 
That  the  last  time  he  saw  her,  before  the  will  was  made,  was  in 
February;  and  then  she  was  more  stupid  than  he  had  ever 
before  seen  her.  Mr.  Silliman,  her  brother-in-law,  an  adminis- 
trator with  Thomas,  of  the  Rankin  estate ;  the  guardian  of  her 
daughter,  by  whose  delith  she  had  inherited  the  principal  part 
of  her  property,  was  in  the  habit  of  seeing  her  vexy  frequently. 
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He  says  that  through  February  and  March,  and  up  to  May,  he 
never  went  there  but  he  could  see  she  was  under  the  influence 
of  liquor,  or  opium,  or  both.  That  he  very  often  found  her  so 
stupid  that  he  could  not  get  her  mind  upon  any  thing  he  had  to 
say.  That  her  mind  would  wander  when  talking  with  her ;  and 
sometimes  she  would  drop  to  sleep.  That  she  was  not  capable 
of  transacting  any  kind  of  business ;  her  faculties  were  so  be- 
numbed. That  from  the  time  Mrs.  Burritt  came  there,  until 
she  died,  she  was  constantly  under  the  influence  of  stimulants 
and  opium ;  and  her  physical  and  mental  system  was  entirely 
deranged.  .  Mr.  Plum,  who  was  the  partner  of  her  husband, 
had  lived  in  the  family  with  her,  and  known  her  intimately  for 
many  years,  says :  ''  Her  mind  was  shattered  all  over.  Today 
she  would  be  for  buying  a  farm  here,  and  tomorrow  she  would 
bo  for  going  to  Boston,  and  to  somewhere  else,  and  would  scatter 
all  over.  This  was  her  state  of  mind  when  sober.  When  drunk, 
she  was  cross  and  furious,  and  talking  as  people  do  when  in  that 
situation."  He  had  seen  her  when  she  was  sober.  Then  she 
would  apparently  have  no  mind.  When  stimulated  with  some 
drug,  she  was  incoherent  and  visionary ;  but  when  sober,  her 
mind  was  apparently  gone.  She  was  a  confirmed  inebriate; 
and  this  had  destroyed  both  mind  and  body.  Dr.  Richards^ 
who  had  been  the  partner  of  the  husband  of  the  testatrix,  Dr. 
Glapp,  and  had  known  her  well  for  many  years,  says  her  memory 
and  her  moral  sense  had  become  permanently  impaired.  That 
debauch  had  a  worse  effect  upon  her  than  upon  any  other  person 
he  ever  knew.  That  her  faculties  had  become  so  permanently 
deranged,  that  for  the  last  two  years  of  his  acquaintance  with 
her,  she  had  not  been  competent  to  make  any  intelligent  dispo- 
sition of  her  property.  That  her  insanity  was  permanent  and 
incurable.  There  are  other  witnesses  whose  testimony  is  to  the 
same  effect ;  but  I  have  noticed  those  whose  opportunities  for 
forming  a  correct  judgment  in  respect  to  the  condition  of  her 
mind,  seemed  to  be  the  most  reliable. 

To  show  that  the  testatrix  was  capable  of  making  a  will,  the 
only  professional  witness  called  was  Dr.  Cory.  He  attended 
lier  for  the  last  fortnight  of  her  life.    She  was  then  laboring 
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under  a  great  amotmt  of  disease,  be  says,  broQglit  on  by  the  use 
of  ardent  spirits  and  opiates ;  and  was  afiBicted  with  a  general 
debility.  He  thought  her  mental  capacity  for  transacting  busi- 
ness was  good,  at  times ;  but  at  other  times,  she  Was  exercised 
with  a  good  deal  of  pain,  which  would  render  her  incompetent. 
It  is  quite  apparent  that  this  witness  had  little  or  no  oppor- 
tunity to  form  any  opinion  of  the  state  of  her  mind,  about  the 
period  when  the  will  was  executed ;  and,  upon  his  cross-exam- 
ination, he  says,  that  all  he  means  to  say  is,  that  af  the  moment 
he  saw  her,  at  his  first  interview,  which  I  understand  to  hare 
been  about  the  first  of  June,  she  was  competent  to  do  business. 
He  says,  however,  that  no  matter  of  business  was  spoken  o^ 
except  that  she  expressed  a  great  deal  of  gratitude  to  her  Maker 
that  so  much  property  had  been  left  to  her.  Besides  Dr.  Cary, 
six  or  eight  females,  and  among  others,  Eliza  A.  Hall  and  Mafjr 
(^Conner,  whose  testimony  has  already  been  noticed,  testified 
that  they  had  occasionally  seen  the  testatrix  during  the  winter 
and  spring  preceding  her  death ;  and,  in  their  opinion,  she  was 
capable  of  transacting  business. 

Several  letters,  written  by  the  testatrix,  between  the  80th  of 
October  and  the  17th  of  January,  previous  to  thd  exectztion  of 
the  will,  were  also  given  in  evidence.  There  is  certainly  noth- 
ing in  these  indicative  of  unsoundness  of  mind.  It  is  entirely 
manifest  that  such  letters  could  not  have  been  written  by  the 
testatrix  about  the  period  when  the  will  wai^  executed.  The 
whole  body  of  the  evidence  unites  to  show,  that  between  the 
17th  of  January,  when  the  last  letter  was  written,  and  the  SOth 
of  March,  when  the  will  was  signed,  the  diseases  which  her  in- 
veterate habits  had  brought  upon  her,  had  made  feafftd  ad- 
vances, and  she  had  become  the  passive  instrument  of  tkc»e  by 
whom  she  was  surrounded.  The  more  I  have  examined  the 
testimony  in  the  case,  the  more  fully  I  have  become  convinced 
that  the  testatrix,  when  the  will  was  signed,  had  not  the  mental 
capacity  necessary  to  enable  her  to  make  a  valid  dSsposHic^  of 
her  property. 

I  Am,  therefore,  of  opinioii  that  the  decre*  appealed  ft«tt 
ihotdd  U  affirm^    1.  Beeaose  there  ie  no  Maa&t^otf  ^^ 
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dence  that  the  testatrix,  when  she  signed  the  will,  in  any 
way  declared,  either  by  words  or  signs,  that  the  instrument 
was  her  last  will  and  testament.  The  requirement  :0f  the 
statute  is  positive.  Unless  the  testatrix  herself  in  some  in- 
telligible manner,  so  clear  and  unequivocal  as  not  to  be  mis- 
understood, communicated  to  the  witnesses  the  fact  that  she 
knew  and  intended  the  instrument  to  be  her  last  will  and  testa- 
ment, the  statutory  evidence  of  the  due  executiop  of  the -will  is 
not  furnished.  The  legislature  have  declfjjredjsucha  pablicEitiQn 
of  the  nature.and  object  of  the  .instnuqaent  indispensably  neces- 
sary to  the  due  execution  of  a  will.  In  this  case,  when  we 
consider  the  evidence  in  respect  to  the  .mental  and  physical 
condition  of  the  testatrix,  it  cannot  be  said  Ihat  the  npd  of  as- 
sent^  made  by  the  testatrix,  or  the  fahU  response  heard  only 
by  one  of  the  persons  present,  amounted  to  such  a  dechunation 
as  will  satisfy  the  positive. requirements  of  the  statute.  2.  Be- 
cause, there  is  ,no  evidence  tb|Lt  the  testatrix  .requested  the 
witnesses  to, attest  the  execution.  The  witnesses  themselves 
say  that  they  attended  ,at  the  request  of  Monroe ;  and  signed 
their  names  as.  attesting  witnesses  at  the  request  of  .Kendrick. 
lam  not  satisfie4  f]^m  the  evidence  that  the  test&trix  knew 
that  the  witnesses  were, in  attendance  at  all ;  andmnchiless  that 
they  were  there  for  the  purpose  of  attesting  >tbe.execn1;i9|[i  of 
her  vfilL  If  the  question  put  directly  to  the  testatrix,  whether 
the  paper  she  had  signed  was  her  last  will  and  testament,  re- 
quired to  be  twice  repeated  to  obtain  a  slight  npd  of  assent,  can 
we  say  that  the  request  of  Kendrick,  addressed  to  the  witnesses, 
was  heard  and  understood  by 'her?  Ought  he  not,  at  least,  to 
have  inquired  whether  it  was  her  desire  that  the  persons  present 
should  become  attesting  witnesses  ?  8.  Proof  that  the  testatrix 
knew  what  was  in  the  paper  she  signed,  was  imperiously  de- 
:XQanded  by  the  circumstances  of  t^he  case.  There  is  no,eyidezuse 
that  ebe  had  4tny  thing  to  do  with  the  preparation  of  the  in- 
strument;.or  that  she  ever  read  it,  or  heard  it  sead;  or  that 
its  contents  were  ever  even  stated  to  her.  The  evidence  of  her 
8ubseqi:^ent  statements  entirely  ^ils  to  meet  this  necessity. 
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cuted,  the  testatrix  had  not  sufficient  mind  or  understanding  to 
qualify  her  to  make  a  legal  disposition  of  her  property.  From 
the  time  Mrs.  Borritt  came  to  reside  with  her,  she  had  given 
herself  up  to  the  unrestrained  indulgence  of  her  appetite  for 
drink.  Mrs.  Burritt  herself,  when  she  came,  declared  that  she 
had  got  to  be  a  mere  child ;  that  she  was  a  mere  wreck  of  a 
woman.  The  two  months  that  elapsed  between  that  time  and 
the  making  of  the  wiU,  were  sufficient  to  complete  the  ruin. 
Probably  not  much  less  than  a  quart  of  liquor  a  day  was  procured 
for  her  use ;  and  this,  with  the  opiates  constantly  administered, 
had  destroyed  her  mental  faculties.  I  admit  that  '^  the  man  of 
mean  understanding,  yea,  though  he,  (like  Alice  lispenard,)  in- 
cline to  the  foolish  sort,  is  not  prohibited  to  make  a  testament." 
{Swinburne  on  Wills,  127.)  But  this  is  not  a  case  of  weak 
understanding.  It  is  rather  a  case  of  "  unsound  mind."  Black- 
stone,  in  enumerating  the  persons  who,  by  reason  of  mental 
disability  are  incapable  to  make  a  will,  mentions  "  such  as  have 
their  senses  besotted  with  drunkenness."  (2  BL  Com.  496.) 
The  testatrix,  according  to  the  testimony,  was  in  this  condition 
when  she  signed  the  will.  In  the  language  of  Lord  Coke,  she 
had,  ''by  her  own  vicious  act,  deprived  herself  of  memory  and 
understanding."  For  all  these  reasons  the  decree  should  be 
affirmed;  and  I  think,  too,  with  costs. 

[Albany  Genxral  Term,  February  7,  1868.     Watitm,  Parker  and  Harris, 
Jostices.] 
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Where  M.  bad  diverted  the  water  of  a  stream  mnniDg  tbrong^h  the  land  of  8. 
by  d  if  gin;  a  canal  or  aqueduct  leading  fh>m  a  point  above  S.*8  land  to  M.'s 
mill,  and  after  he  had  used  the  same  for  several  years  his  executor,  in  exe- 
cution of  the  trusts  of  his  will,  conveyed  to  a  grantee  of  8.,  who  then 
owned  the  bed  of  the  stream, a  piece  of  land  across  which  the  canal  passed 
and  extending  below  M.'s  mill,  excepting  and  reserving  the  mill  dam,  and 
the  aqueduct  &c.  so  constructed  for  the  piirpoM  of  eoDdoctiag  th«  water 
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to  the  mill  of  M. ;  and  ttao  right  at  all  times  forever  thereafter  to  the  nae 
of  the  water  in  the  aqueduct,  and  to  continue  the  dam  and  aqueduct  upon 
said  premises,  and  to  enter  upon  the  premises  to  rebuild  or  repair  the 
same :  Hdd  that  it  was  the  intention  of  the  parties  to  that  conveyance  to 
secure  to  the  owner  of  the  mill  the  use  of  the  water,  and  the  right  to 
divert  it  in  the  manner  in  which  it  was  then  conducted  to  the  mill.  And 
that  such  was  the  legal  effect  of  the  reservation  in  the  deed. 

Bdd  also,  that  such  reservation  became  binding  upon  the  grantee,  and  his 
assigns,  as  an  impUed  covenant.^  And  that  as  against  them,  the  owner  of  the 
mill  secured  to  himself  and  his  assigns  the  right  to  use  the  water  in  the 
manner  stipulated  in  the  reservation. 

Where  the  owner  of  land,  over  which  a  stream  of  water  ran,  conveyed 
the  land  to  S.,  reserving  the  stream,  but  for  nearly  thirty  years  omitted  to 
take  possession  of,  or  occupy,  the  stream ;  and  the  defendant  and  his 
grantors  diverted  the  same,  and  had  an  uninterrupted  enjoyment  of  the 
water,  during  that  time,  for  the  purpose  of  supplying  their  mill  on  adjacent 
premises,  which  enjoyment  was  open,  notorious  and  exclusive ;  Held  that 
this  adverse  enjoyment  was  sufficient  of  itself  to  support  a  title,  as  against 
a  grantee  of  the  original  owner. 

In  analogy  to  the  statute  of  limitations,  the  law,  under  such  circumstances,  • 
authorizes  a  grant  fVom  the  real  owner  to  be  presumed,  without  other 
proof  than  such  actual  and  undisturbed  enjoyment. 

This  action  was  brought  to  restrain  the  defendant  from 
diverting  a  stream  of  water  running  near  what  is  called  the 
Hollow  rood,  in  the  sixth  wvd  of  the  city  of  Troy,  so  as  to  pre- 
vent its  running  in  its  natural  channel  to  a  building  lately 
erected  by  the  plaintiff  for  an  India  rubber  factory.  The  com- 
plaint stated  that  the  plaintiff  was  the  owner  in  fee  of  the  land 
upon  which  he  had  erected  his  factory,  that  over,  along  and 
across  his  said  land  and  adjoining  the  south  side  of  the  Hollow 
road,  which  was  the  northern  boundary  of  the  plaintiff's  land, 
there  flowed  and  ran  a  valuable  stream  of  water  having  sufficient 
power  to  drive  or  carry  extensive  machinery,  and  affording  val- 
uable water  powers  and  mill  privileges ;  that  the  stream  then 
flowed  in  its  natural  bed  and  channel,  where  the  same  had  run 
and  flowed  from  time  out  of  mind ;  that  the  plaintiff  had  erect- 
ed his  building  over  and  upon  the  natural  bed  of  the  stream 
and  where  he  could  obtain  the  power  necessary  to  drive  or  carry 
his  machinery.  And  that  the  building  was  nearly  completed 
and  fit  for  use.    The  complaint  then  itated,  that  the  defendant 
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was  about  to  divert  the  stream  from  its  natural  bed  or  chaxmeli 
at  a  point  above  the  plaintiff's  buildbg,  and  to  conduct  it 
through  troughs,  canals  or  otherwise,  across  or  uuder  the  road, 
and  thence  along  the  northerly  side  of  the  road  to  the  Poesten- 
kill  creek,  in  such  a  manner  as  to  carry  the  whole  of  the  atream 
away  from  the  plaintiff's  building,  and  that  he  had  commenced 
digging  for  that  purpose. 

The  defendant  in  his  answer  stated  that  he  had  the  right 
to  divert  the  water  in  the  stream,  in  the  manner  .alleged  in  the 
complaint,  for  the  purpose  of  conducting  it  to  a  certun  grist 
mill  which  belonged  to  Ephraim  Morgan  at  the  time  of  his  death. 
This  fact  fiaict  was  put  in  issue  by  the  rej)ly.  The  action  was 
tried  at  the  Rensselaer  circuit  in  January,  1851,  without  a  jury. 

The  i^intiff  gave  in  evidence  a  deed  from  Stephen  Yan 
Rensselaer  to  Stephen  I.  Schuyler,  dated  November  28, 1794^ 
for  a  tract  of  land  embracing  the  premises  in  question,  as  well 
those  of  the  defendant  as  the  plaintiff.  This  deed  was  in  the 
usual  form  of  manor  grants,  reserving  to  the  grantor  certain 
annual  rents,  and  also  "  all  kills,  creeks,  streams  and  runs  of  water 
in  and  upon  the  said  premises,  together  with  the  soil  under  the 
said  water,  and  the  right,"  &c.  Also,  a  deed  from  Schuyler  to 
Ephraim  Morgan  and  William  Neafus,  dated  December  29, 1818, 
for  a  part  of  the  premises  lying  on  both  sides  of  the  Hollow  road, 
including  the  lands  now  owned  by  both  parties  to  this  suit.  On 
the  14th  of  January,  1815,  Neafus  released  all  his  interest  in 
this  grant  to  Morgan.  These  conveyances  were  made  subject 
to  the  reservations  in  the  deed  from  Van  Rensselaer  to  Schuy- 
ler. Also,  the  last  will  and  testament  of  Ephraim  M<Nrgaa 
deceased,  whereby,  among  other  things,  he  authorized  his  execu- 
tors to  sell  his  real  estate,  with  the  exception  of  his  grist  mill. 
Also,  a  deed  from  Ebenezer  Wiswall,  in  execution  of  the  trusts 
of  the  will,  to  Stephen  Warren,  dated  October  81, 1829,  fer  the 
premises  lybg  south  of  the  Hollow  road.  This  deed  contained 
an  exception  or  reservation  in  the  following  terms :  "  excepting 
and  reserving  out  of  and  fi^m  the  above  described  preuHses  the 
millnlam,  aqueduct  and  apparatus  upon  said  premises,  ^onstniet- 
ed  for  the  purpose  .of  conducting  the  stream  aad  run  <tf' water 
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mnmng  upon  said  premises  to  the  grist  mill  T^hich  belong- 
od-  to  the  late  Ephraim  Morgan,  at  the  time  of  his  death,  and 
also*  the- right,  at  all  times,  forever  hereafter,  to  the  use  of  the 
said  wattr  in  the  said  aqueduct,  and  to  continue  the  said  dam  and 
aqoedoct  upon  the  said  premises,  together  with  the  said  appa- 
ratus, as*  the  same  was  used  on  the  31st  day  of  October,  1829, 
or  to  oonstruet,  instead  thereof,  and  continue,  any  necessary 
and  proper  dam,  aqueduct  and  apparatus  upon  said  premises 
hereby  granted  for  the  purpose  aforesaid,  and  to  conduct  the 
said  stream  of  water  from  said  premises  to  said  mill.  And  also 
the  right  at  all  times  fbreyer  hereafter  to  enter  upon  said  prem- 
ises for  the  purpose  of  repairing,  relaying  and  rebuilding  the 
same  dam,  aqueduct  and  apparatus  which  may  be  so  as  aforesaid 
constructed  instead  of  those  now  in  use,  fe«  the  purpose  of  raising 
*  a  head  and  conducting  said  water  from  s»id  premises  to  the 
mill  aforesaid,  or  to  any  mill  or  machinery  which  may  be  built 
or  constructed  instead  thereof,  or  near  the  same,  and  in  lieu  there- 
of." Also,  a  deed  from  Stephen  Warren  to  John  P.  Gushman  and 
others,  dated  April  1, 1885,  conyeymg  the  same  premises.  Also, 
a  deed  from  John  P.  Gushman  and  others  to  the  plaintiff,  dated 
January  1, 1842,  conveying  half  an  acre  of  the  same  premises, 
below  and  immediately  next  to  the  dam  mentioned  in  the  reser- 
vation. Also,  another  deed  from  John  P.  Gushman  and  others 
to  the  plaintiff,  dated  the  14th  day  of  March,  1845,  conveying 
another  piece  of  land  adjoining  the  half  acre  before  conveyed 
on  the  west,  and  being  150  feet  in  front  on  the  highway.  Each 
of  the  three  last  mentioned  deeds  contained  the  same  reserva- 
tion as  that  from  Wiswall  to  Warren.  The  plaintiff  also  gave 
in  evidence  a  deed  of  release  executed  by  Stephen  Van  Rensse- 
laer to  Gushman  and  others,  dated  March  8,  1887,  whereby  the 
grantor  released  and  quitclaimed  to  the  grantees  certain  parcels 
of  land,  and,  among  others,  a  part  of  the  farm  leased  to  Stephen 
I.  Schuyler  in  1794,  and  including  the  lands  lying  south  of  the 
Hollow  road  which  had  previously  been  conveyed  to  said  Gush- 
man and  his  assodates.  Also,  a  deed  fix)m  John  P.  Gushman 
and  his  associates^  to  B.  TaJlmadge  Gushman,  dated  September 
S&f  IftKV  convegring  all  th#  land  south  of  the  Hollow  road  de- 
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scribed  in  the  deed  from  Warren  to  the  grantors  and  not  before 
sold  and  conveyed  to  the  plaintiff.  Also,  a  deed  from  B.  Tall- 
madge  Cushman  to  the  plaintiff,  dated  May  20, 1849,  conveying 
all  the  interest  which  John  P.  Cushman  and  his  associates  had 
acquired  by  their  deeds  from  Warren  and  Stephen  Van  Rensse- 
laer to  a  piece  of  land  lying  west  of  the  land  previously  con- 
veyed to  the  plaintiff  and  extending  one  hundred  feet  in  front 
on  the  south  side  of  the  Hollow  road.  It  appeared  by  a  map 
produced  and  proved  upon  the  trial,  that  the  building  erected 
by  the  plaintiff  stood  mostly  upon  the  last  mentioned'  land^  A 
small  part  of  the  building  stood  upon  the  lot  conveyed  to  the 
plaintiff  in  1845.  On  the  same  day  that  the  last  mentioned 
deed  was  executed,  B.  Tallmadge  Cushman  also  quitclaimed  to 
the  plaintiff,  for  the  consideration  of  one  dollar,  "  all  the  right, 
title  and  interest  which  he  had,  if  any,  in  and  to  the  water  course 
passing  over  and  through  the  two  pieces  of  land  severally  con- 
veyed by  John  P.  Cushman  and  Sylvester  Norton  to  Archibald 
Hoyt,  by  deeds  dated  January  1, 1842,  and  March  14,  1845." 

The  defendant  gave  in  evidence  a  deed  from  the. heirs  of 
Ephraim  Morgan  to  himself,  dated  May  1,  1835,  for  the  grist 
mill  and  premises  on  the  north  side  of  the  HoUow  road,  includ- 
ing the  water  privileges,  described  in  the  same  terms  as  Contain- 
ed in  the  reservation  in  the  deed  from  Wiswall  to  Warren. 
Also,  a  deed  from  the  plaintiff  to  himself,  dated  January  2, 
1842,  for  the  easterly  half  of  the  piece  of  land  below  the  dam, 
conveyed  the  day  previous  by  Cushman  and  others  to  the  plain- 
tiff. This  deed  contained  the  following  reservation:  ^'except- 
ing and  reserving  out  of  the  above  described  premises  the  water 
of  the  stream  crossing  the  same,  and  the  right  to  the  use  thereof 
as  a  water  power,  at  any  time  and  in  such  manner  as  the  owner 
or  occupant  shall  see  fit,  and  for  that  purpose  to  enter,  at  any 
time,  upon  the  said  premises,  to  erect  or  repair  any  work  neces- 
sary to  the  successful  use  of  said  water  as  a  water  power."  It  was 
also  proved  upon  the  trial  that  the  defendant's  mill  was  built  in 
1808  or  1809 ;  that  from  that  time,  until  the  defendant  pur- 
chased, and  for  a  short  time  afterwards,  the  water  of  the  stream 
vas  diverted  from  its  natural  channel  and  conducted  to  the  mill, 
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in  the  same  manner  in  which  the  defendant  now  claims  the 
right  to  divert  and  conduct  it.  The  proof  showed  that  the 
water  continned  to  run  through  the  aqueduct,  until  about  the 
year  1844,  since  which  time  the  stream  had  run  in  its  natural 
ehanneL 

J.  Piersan  and  A.  B.  Olin,  for  the  plaintiff. 

D.  Buel,  Jr.  and  C.  L.  Tracy,  for  the  defendant. 

Harris,  J.  There  can  be  no  doubt,  I  think,  that  when  Wis- 
wall,  acting  on  behalf  of  the  estate  of  Morgan,  conveyed  to 
Warren  the  premises  now  owned  by  the  plaintiff,  it  was  the 
intention  of  the  parties  to  that  conveyance  to  secure  to  the 
owners  of  the  mill,  the  use  of  the  water  and  the  right  to  divert 
it  in  the  manner  in  which  it  was  then  conducted  from  the  dam 
to  the  mill.  This  is  the  clear  legal  effect  of  the  reservation  in 
the  deed.  It  became  binding  upon  the  grantees  and  their 
assigns  as  an  implied  covenant.  As  against  these  parties,  the 
owners  of  the  mill  secured  to  themselves  and  their  assigns  the 
right  to  use  the  water  in  the  manner  stipulated  in  the  reserva- 
tion, (Case  V.  Haight,  8  Wmd.  682.)  The  plaintiff  had 
actual  as  well  as  constructive  notice  of  this  right,  for  in  both 
his  deeds  from  Cushman  and  his  associates,  the  reservation 
is  inserted  in  the  same  terms  in  which  it  is  made  in  the 
grant  from  Wiswall  to  Warren.  It  is  worthy  of  remark,  too, 
that  these  deeds  were  executed  long  after  the  title  to  the 
water  privilege,  if  any  was  acquired  by  the  release  from 
Van  Rensselaer,  had  become  vested  in  the  plaintiff^s  grantors. 
Whether  it  was  so  in  fact  or  not,  it  is  quite  evident  that  the 
parties  understood,  when  these  deeds  were  executed,  that  the 
owners  of  the  miU  had  the  right  to  divert  the  water  in  the  man- 
ner specified  in  the  deeds.  The  grantors  made  no  claim  to 
the  water,  and  therefore  reserved  it  in  their  deeds,  to  prevent 
any  liability  upon  their  covenants  of  warranty.  B.  Tallmadge 
Cushman,  too,  was  careful,  in  his  deed  to  the  plaintiff,  to  convey 
<Hdy  such  interest  in  the  land  described  as  had  been  acquired 
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by  his  grantors,  under  their  deeds  firom  Warren  and  Van  Ben^ 
selaer.  There  is  nothing  in  any  of  the  deeds  under  which  the 
plaintiff  claims,  which  amonnts  even  to  an  assertion  of  title  to 
the  water  by  his  grantors.  On  the  other  hand,  there  is  a  dis- 
tinct assertion  of  the  right  to  divert  the  water  for  the  purposes 
of  the  mill,  in  the  deed  from  Wiswall  to  Warren.  That  right 
is  again  asserted  in  the  conveyance  from  the  heirs  of  Morgan 
to  the  defendant  in  1838 ;  and,  in  the  deed  from  the  plaintiff 
himself  to  the  defendant,  executed  on  the  2d  of  January,  1842, 
he  reserves  to  the  owner  or  occupant  of  the  water  power,  sub- 
stantially the  same  rights  as  had  been  reserved  to  the  owners  of 
the  mill  in  the  deed  he  had  received  the  day  Jbefore.  Taking 
into  consideration,  as  we  may  properly  do,  the  condition  of  the 
property  and  the  circumstances  of  the  parties,  when  this  deed 
was  executed,  in  order  to  ascertain  what  was  intended  by  the 
reservation,  it  cannot  be  doubted  that  it  was  the  understanding 
and  intention  of  the  parties  to  this  de&d  that  the  grant  should 
not  be  construed  as  a  conveyance  of  the  right  to  the  water,  that 
right  being  already  claimed  and  then  exercised  by  the  defendant. 
But  it  is  said  that  in  the  original  grant  of  the  land  to  Schuy- 
ler in  1794,  Mr.  Van  Bensselaer  reserved  the  water  in  question, 
and  that  he  continued  to  be  the  owner  of  the  stream  until  1837, 
when  he  conveyed  it  to  Cushman  and  his  associates,  through 
whom  the  plaintiff  acquired  title.  That  the  reservation  in  the 
deed  to  Schuyler  embraced  the  stream  in  question  cannot  be 
denied.  That  Van  Bensselaer  or  his  grantees  might  lawfully 
have  taken  possession  of  it,  at  any  time  before  his  right  had 
become  barred  by  the  lapse  of  time,  is  equally  certain.  But 
for  nearly  thirty  years  before  the  release  to  Cushman  and  his 
associates,  there  had  been  an  uninterrupted  enjoyment  of  this 
stream  in  the  particular  manner  in  which  the  defendant  now 
claims  the  right  to  use  it,  by  those  from  whom  the  defendant 
derives  title.  This  enjoyment  was  open,  notorious,  and  exclu- 
sive. Such  an  enjoyment  is  sufficient  of  itself  to  suppcurt  a 
title.  In  analogy  to  the  statute  of  limitations  the  law  author- 
izes a  grant  from  the  real  owner  to  be  presumed  without  other 
proof  than  such  actual  and  undisturbed  enjoyment    ^^I  take 
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it,"  said  Lord  Ellenborough,  in  Bealy  v.  Shaw,  (6  East,  208,) 
"  that  20  years'  exclusive  enjoyment  of  water,  in  any  particular 
manner,  affords  a  conclusive  presumption  of  right  in  the  party 
so  enjoying  it,  derived  from  grant  or  act  of  parliament."  'The 
doctrine  is,  perhaps,  still  more  accurately  settled  by  Best,  as 
follows  :  "  Acting  partly  on  the  principle,  that  if  ancient  grants 
and  acts  had  been  drawn  in  question  in  the  lifetime  of  the  par- 
ties to  them,  they  might  have  shown  the  truth  of  the  matter, 
but  chiefly  for  the  furtherance  of  justice  and  the  sake  of  peace, 
by  quieting  possession,  the  judges  attached  an  artificial  weight 
to  the  possession  and  user  of  such  matters  as  lie  in  grant,  and 
in  process  of  time,  established  it  as  a  rule  that  20  years'  adverse 
and  uninterrupted  enjoyment  of  an  incorporeal  hereditament, 
uncontradicted  and  unexplained,  was  cogent  evidence  from 
which  the  jury  should  be  directed  conclusively  to  presume  a 
grant,  or  other  lawful  origin  of  the  possession."  {Best  on  Pre-- 
sumptions  of  Law  and  Fact,  102.)  In  Magor  v.  Chadwick, 
(11  Ad,  4*  EUis,  516,)  it  was  held  that  the  same  rule  was 
applicable  to  water  flowing  through  an  artificial  channel. 

But  it  is  said,  that  Morgan,  through  whom  the  defendant 
derives  his  title,  was  not  in  a  position  to  acquire  any  right,  as 
against  the  original  owner,  by  adverse  possession  and  user.  It 
is  true  that  Morgan  took  the  premises  upon  which  the  mill  was 
erected,  subject  to  the  conditions,  covenants  and  reservations 
contained  in  the  deed  fix)m  Van  Rensselaer  to  Schuyler.  So 
&r  as  those  conditions,  covenants  and  reservations  affected  the 
land  he  purchased  of  Schuyler,  he  undoubtedly  was  estopped 
fit>m  setting  up  an  adverse  possession,  as  against  Van  Rensselaer 
or  his  grantees.  He  held  in  subserviency  to  the  rights  and 
privileges  reserved  to  the  original  grantor.  But,  in  respect  to 
the  premises  not  embraced  in  his  deed,  he  owed  no  such  alle- 
gianoe.  like  any  other  stranger  to  Van  Rensselaer's  title,  he 
was  at  liberty  to  acquire  the  legal  title  to  the  water  power  by 
adverse  enjoyment,  or  in  any  other  lawful  mannerr. 

The  &ct6  in  this  case  are  abundantly  sufficient  to  establish 
an  adverse  enjoyment  of  the  water  by  the  defendant  and  those 
under  whom  he  holds,  for  the  requisite  peri(^    They  also  tend 
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very  sixongly,  I  think,  to  show  that  the  possession  had  in  fact 
some  legal  origin.  As  early  as  1822,  Morgan  expended  $1800 
in  the  construction  of  a  stone  dam  in  the  place  of  the  log  dam, 
which  had  become  so  much  decayed  as  to  require  rebuilding. 
At  the  same  time,  he  reconstructed  the  aqueduct  at  very  consid- 
erable expense.  It  is  not  easy  to  account  for  these  large  ex- 
penditures upon  the  principles  which  ordinarily  govern  the 
conduct  of  business  men,  without  supposing  that  Morgan 
thought,  at  least,  that  he  had  a  legal  right  to  use  the  water  in 
the  particular  manner  for  which  he  had  thus,  at  so  great  ex- 
pense, provided.  The  careful  reservation  of  the  use  of  the 
water  in  this  particular  manner,  in  the  deed  of  1829,  was  also 
an  unequivocal  and  public  assertion  of  a  claim  to  such  right. 
The  grant  of  the  right,  with  a  covenant  warranting  the  title,  in 
1888,  was  a  still  more  emphatic  assertion  of  title.  That  there 
has  been  an  exclusive  and  notorious  enjoyment  of  the  water  for 
more  than  twenty  years,  is  not  in  fact  disputed.  That  this  en- 
joyment was  accompanied  with  such  acts  of  ownership  and 
claim  of  title  as  are  sufficient  to  constitute  an  actual  ouster 
and  the  occupation  adverse,  is  also  established.  That  there 
was  nothing  in  the  relation  in  which  the  defendant,  or  those 
through  whom  he  derives  title,  stood  to  Van  Rensselaer  and  his 
grantees  which  should  preclude  him  from  availing  himself  of 
this  adverse  enjoyment,  has  also  been  seen.  The  inferences  to 
which  these  facts  lead,  stand  whoUyunrebuttedby  any  contrary 
evidence.  A  case  is  therefore  presented,  in  which,  if  the  cause 
had  been  tried  with  a  jury,  it  would  have  been  the  duty  of  the 
court  to  direct  the  jury  "  to  presume  a  grant  or  other  law- 
fiil  origin  of  the  possession."  Taking  the  place  of  the  jury,  as 
I  do,  it  is  my  duty  to  act  upon  the  same  presumption. 

Having  come  to  this  conclusion,  it  is  unnecessary  that  I 
should  consider  the  other  questions  discussed  upon  the  trial. 
Assuming  that  the  release  of  Van  Rensselaer,  executed  in  1887. 
was  intended  to  operate  as  a  grant  of-  the  stream  of  water,  and 
that  it  did,  in  fact,  operate  to  convey  all  the  interest  of  the 
grantor  in  the  water,  it  did  but  vest  in  his  granteea,  and, 
through  the  subsequent  deeds,   in  the  plaint^,  4Kich  title  as 
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Van  BensBelaer  had  at  the  time  he  executed  the  release,  and 
tbat  title  had  already  become  barred  by  adverse  possession. 
The  complaint  must  therefore  be  dismissed  with  costs. 

Judgment  accordingly. 

N.  B.  This  CBXue  was  tried  at  the  Rensselaer  circuit  in  January,  1861,  with* 
ont  a  jury,  when  the  foregoing  opinion  was  deliyered.  The  plaintiff  having 
appealed,  the  cause  was  argued  before  the  general  term  in  the  third  district, 
Parker y  Wright  and  Harriiy  Justices,  in  December,  1862 ;  and  at  the  February 
temij  1868,  the  Judgment  was  affirmed. 


David  Munn  vs.  Noah  Worrall. 

A  bill,  or  complaint  to  impeach  a  decree,  on  the  ground  of  newly  discovered 
evidence,  cannot  be  sustained  where  the  newly  discovered  evidence  relates 
to  a  matter  of  which  the  plaintiff  was  apprised  in  season  to  have  enabled 
him,  with  the  exertion  of  reasonable  diligence,  to  bring  the  same  before  the 
court,  at  first. 

Fraud  cannot  be  excused,  whether  practiced  upon  a  court  or  individuals. 
And  upon  principle,  a  decree  procured  by  fkaudulent  acts,  representations, 
or  concealment,  should  not  stand. 

But  where  a  party  seeks  to  impeach  a  decree,  on  the  ground  of  fraud,  it  is  not 
enough  for  him  to  show  that  a  fVaud  has  been  practiced.  If  he  has,  without 
good  cause,  allowed  the  time  to  pass  when  it  was  proper  for  him  to  allege 
and  prove  the  circumstances  entitling  liim  to  relief;  or  if  those  circum- 
stances do  not  support  his  present  mode  of  procedure,  be  cannot  succeed. 

A  party  who  neglects  to  make  a  defense,  known  to  him,  at  the  time  when  it 
should  be  ma^de,  or  to  adduce  evidence  to  substantiate  it,  of  which  he  was 
then  aware,  or  which  he  could  have  ascertained,  with  reasonable  diligence, 
and  in  consequence  of  such  neglect  fails  in  the  controversy,  cannot  subse- 
quently renew  it,  upon  the  discovery  of  additional  testimony  to  substantiate 
such  defense. 

Where  a  party  fkils,  at  the  proper  time,  to  remember  the  presence  of  a  witness 
at  an  important  conversation  had  in  reference  to  the  subject  matter  of  an 
impending  litigation,  and  a  decree  passes  against  him,  in  consequence  of  his 
omission  to  examine  the  witness,  his  foigetflilness  will  by  no  means  exempt 
him  trom  the  charge  of  inattention  and  negligence.  And  the  maxim  vigi- 
Umtibtis  non  dormitntUms  leges  suhveniunt  will  be  applied  to  him. 

The  objection  that  a  party  had  parted  with  his  interest  in  the  subject  matter 
of  «  suit,  before  or  pending  as  appeal  brought  by  him  to  the  court  of  ap- 


222  OASES  IN  THE  SUPREME  COURT. 

Munn  V.  Worrall. 

peals,  will  not,  except  in  a  palpable  case  of  frauds  antLonze  the  saprem 
court  to  set  fiside  the  decree  made  by  the  appellate  court  and  subsequentlj 
made  a  decree  of  the  supreme  court,  or  to  grant  a  perpetual  injunction 
against  its  enforcement. 

Noah  Worrall,  on  the  11th  day  of  April,  1844,  filed  his 
bill  of  complaint  before  the  vice  chancellor  of  the  second  circuit, 
against  David  M.  Prall  and  David  Munn,  to  obtain  the  specific  per- 
formance of  a  sealed  written  agreement,  under  date  of  November 
27  th,  1843,  for  the  sale  by  the  defendant  Prall,  to  and  purchase 
by  the  plaintiff,  Worrall,  of  certain  real  estate,  situated  in  the 
town  of  Haverstraw,  Rockland  county,  and  for  a  conveyance  of 
the  interest  of  the  defendant  Munn,  if  any,  in  the  real  estate 
referred  to,  alleging  that  he,  Munn,  with  the  knowledge  or  in- 
formation of  the  agreement  above  referred  to,  had  entered  into 
an  agreement  with  Prall,  by  which  the  latter  had  agreed  to  sell 
and  Munn  to  purchase  the  same  real  estate,  in  violation  of  Wor- 
rall's  right,  under  his  aforesaid  agreement  with  Prall.     The 
defendants  PraU  and  Munn  answered  separately,  and  replica- 
tions were  filed.    Proofs  were  taken  before  an  examiner  in 
chancery,  and  the  cause  was  subsequently  heard  upon  pleadings 
and  proofi  before  the  Hon.  Charles  H.  Buggies,  vice  chancellor 
of  the  second  circuit ;  who,  on  the  first  of  March,  1846,  made  a 
decree  directing  a  specific  performance  of  the  agreement.     On 
the  23d  of  April,  1846,  the  defendant,  David  Munn,  appealed  to 
the  chancellor,  from  parts  of  the  decree  made  by  the  vice  chan- 
cellor ;  which  appeal  was  heard  in  November,  1848,  before  the 
supreme  court,  at  the  general  term  thereof,  held  in  the  county 
of  Kings.     On  the  22d  day  of  November,  1849,  the  supreme 
court,  by  its  judgment  or  decree  of  that  date,  reversed  the  decree 
made  by  the  vice  chancellor,  and  dismissed  the  bill  of  complaint 
without  costs  to  either  party,  and  without  prejudice  to  any 
remedy  at  law,  which  the  plaintiff  might  have  for  damages 
against  the  defendant  David  M.  Prall,  or  his  representatives,  on 
the  contract  of  the  27th  of  November,  1848,  mentioned  in  the 
bill  of  complaint.     From  this  last  judgment  or  decree  the  plain- 
tiff appealed  to  the  court  of  appeals.     That  court,  in  July,  1851, 
reversed  the  decree  of  the  supreme  court,  and  affirmed  the  decree 
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of  the  vice  chancellor,  (see  1  Seklen,  229,)  and  the  decree  of  the 
yice  chancellor  having  been  made  a  decree  of  this  court,  in  por- 
suance  of  the  remittitur  from  the  court  of  appeals,  the  complaint 
in  this  suit  was  filed,  for  the  purpose  of  impeaching  that  decree, 
on  the  ground  of  fraud.  The  plaintiff  alleged  in  his  complaint 
that  the  decree  of  the  court  of  appeals,  and  the  decree  of  the 
vice  chancellor,  thereby  affirmed,  were  obtained  against  him  by 
fraud  and  corruption  and  by  false  and  deceptive  practices  upon 
said  courts.  And  he  specified  the  said  fraud  and  corruption, 
and  false  and  deceptive  practices,  as  follows :  First.  That  the 
lands  in  Haverstraw  in  said  original  bill  mentioned,  were  bar- 
gained for  by  said  Henry  Worrall ;  but  by  a  secret  understand- 
ing or  agreement  between  him  and  said  Noah  Worrall,  the  said 
Henry  Worrall  was  to  have  the  counterpart  of  the  articles  of 
agreement  therefor  to  be  given,  executed  in  the  name  of  said 
Noah  Worrall,  while  he  the  said  Henry  Worrall  was  never- 
theless by  said  secret  agreement  -  and  understanding  to  be  and 
remain  the  sole  beneficial  owner  and  alone  beneficially  interested 
therein ;  thereby  concealing  and  disguising  the  truth  of  the 
transaction,  avoiding  personal  responsibility  on  the  part  of  said 
Henry  Worrall,  and  enabling  him  to  be  a  witness  in  his  own 
cause  and  testify  as  to  matters  in  which  he  was  directly  inter- 
ested, in  fraud  of  law,  while  the  nominal  plaintiff  in  the  suit  had 
no  beneficial  interest  whatsoever  therein,  but  suffered  his  name 
to  be  used  as  plaintiff  by  the  said  Henry  Worrall,  for  the  decep- 
tive and  fraudulent  purposes  aforesaid.  Secondly.  That  on  the 
22d  day  of  December,  1848,  nearly  one  month  after  the  alleged 
execution  of  the  said  pretended  articles  of  agreement,  the  said 
Henry  Worrall  and  also  the  said  Noah  Worrall  well  knowing 
that  such  articles  of  agreement  as  were  in  said  original  bill 
alleged  had  never  been  executed  by  the  said  David  M.  Prall,  or 
by  his  authority,  but  on  the  contrary,  that  all  negotiation  on  the 
subject  of  the  sale  of  said  lands  had  been  carried  on  by  and  be- 
tween the  said  Henry  Worrall  and  the  said  David  M.  Prall,  and 
the  bargain  made  between  them  as  the  contracting  parties,  and 
that  the  articles  of  agreement  executed  in  pursuance  of  such 
negotiation  and  bargain  were  intended  to  be  and  were  executed 
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by  and  between  the  said  David  M.  Prall  and  the  said  Henry 
Worrall,  and  that  the  execution  of  the  counterpart  of  said  articles 
of  agreement  in  the  said  original  bill  alleged  had  neyer  been 
consummated  by  a  delivery,  or  placed  in  the  hands  of  the  said 
Henry  Worrall  for  the  said  Noah  Worrall,  or  in  any  other  way 
or  for  any  other  purpose  than  by  handing  them  over  to  the  said 
Henry  Worrall  to  take  with  him  to  Haverstraw  to  show  to  Ho- 
ratio G.  Prall,  esquire,  a  counsellor  aj;  law,  who  had  introduced 
the  said  Henry  Worrall  to  the  said  David  M.  Prall,  and  then  to 
be  returned  unless  they  were  sanctioned  by  the  said  David  M. 
Prall,  he  the  said  Henry  Worrall  for  the  purpose  of  carrying  out 
the  said  fraudulent  and  collusive  agreement  hereinbefore  men- 
tioned and  for  the  same  fraudulent  and  deceptive  purpose  afore- 
said executed  to  the  said  Noah  Worrall,  and  he  the  said  Noah 
Worrall  for  the  like  purpose  received  from  the  said  Henry  Wor- 
rall, a  certain  writing  under  the  hand  and  seal  of  him  the  said 
Henry  Worrall  whereby  Henry  Worrall  released  to  Noah  Wor- 
rall all  his  interest  in  or  under  said  contract.  Thirdly.  That  at 
the  time  of  filing  said  original  bill  the  said  Noah  Worrall  had 
not,  nor  had  he  at  any  time,  had  any  right,  title  or  interest  in 
the  said  alleged  contract  or  in  the  said  lands  thereby  contracted 
to  bo  conveyed,  otherwise  than  upon  a  secret  and  concealed  trust 
for  the  said  Henry  Worrall.  But  on  the  contrary,  the  said 
Henry  Worrall  was  sole  owner,  and  solely  interested  therein, 
and  with  the  knowledge  and  acquiescence  of  the  said  Noah  Wor- 
rall, exercised  sole  and  exclusive  dominion  and  acts  of  ownership 
over  said  lands  under  and  by  virtue  of  the  said  secret  understand- 
ing and  agreement  between  him  and  the  said  Noah  Worrall,  and 
that  said  Henry  Worrall  filed  said  bill  or  caused  it  to  filed  in 
his,  said  Noah  Worrall's  name,  and  with  the  knowledge,  acqui- 
escence and  consent  of  the  said  Noah  Worrall,  in  order,  among 
other  things,  that  he  the  said  Henry  Worrall  might  be  a  witness 
in  the  cause  to  prove  the  execution  and  delivery  of  said  contract, 
which  he  the  said  Henry  Worrall  afterwards  did  falsely,  fraud- 
ulently and  untruly  testify  to,  as  a  witness  in  the  cause,  he 
being  the  only  witness  who  did  testify  to  it,  and  his  testimony 
being  the  only  evidence  thereof.    That  notwithstanding  there 
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was  testimony  on  the  part  of  the  defendants  in  the  cause,  show- 
ing that  said  contract  was  never  delivered  as  the  deed  or  escrow 
of  the  said  David  M.  Prall,  or  finally  executed  by  him,  yet  the 
vice  chancellor  decreed  that  said  contract  had  been  so  delivered 
and  executed ;  and  that  he  so  decreed  upon  the  said  interestedi 
fraudulent,  false  and  untrue  testimony  of  the  said  Henry  Wor- 
ndl,  he  then  bebg  the  party  in  truth  and  reality  directly  inter- 
ested, and  the  only  party  so  interested  as  plaintiff  in  said  cause, 
but  deceiving  the  court  and  disguising  or  concealing  his  interest 
by  the  corrupt  and  fraudulent  means  and  for  the  deceptive  and 
fraudulent  purpose  aforesaid.  Fourthly.  That  soon  after  the 
said  Henry  Worrall  had  been  sworn  and  examined  as  a  witness 
and  said  decree  of  the  vice  chancellor  had  been  made,  and  an 
appeal  taken  therefrom  to  the  chancellor,  and  long  before  the 
said  appeal  had  been  taken  fix)m  the  decree  of  the  supreme  court 
to  the  court  of  appeals,  and  before  the  supreme  court  had  decided 
upon  the  appeal  thereto  from  the  decree  of  the  vice  chancellor, 
Koah  Worrall,  on  the  26th  day  of  August,  1846,  released, 
assigned  and  conveyed  to  Henry  Worrall,  without  any  consid- 
eration whatsoever  paid  or  to  be  paid  therefor,  but  merely  in 
pursuance  of  the  original  agreement  so  secretly  made  between 
them,  all  his  right,  title  and  claim  in  law  and  equity  in  and  to 
said  alleged  contract,  and  in  said  lands,  and  in  said  suit  upon 
the  original  bill ;  whereupon  and  whereby  the  said  Henry  Wor- 
rall became  in  form,  as  at  all  times  he  had  before  been  in 
substance  and  reality,  the  sole  and  exclusive  owner  of  all 
right,  title  and  interest  in  the  said  contract,  or  in  the  said 
lands,  by  virtue  of  said  contract,  so  fiir  as  said  aUeged  con- 
tract had  any  validity,  and  was  in  his  lifetime  and  his  rep- 
resentatives after  his  death,  were  the  only  person  or  persons, 
party  or  parties,  who  could  institute  said  original  suit  in 
equity  or  prosecute  an  appeal  from  said  supreme  eourt  to  the 
court  of  appeals.  And  the  plaintiff  fiurther  stated  that  the 
said  Heary  Worrall  and  Noah  Worrall,  widi  intent  to  defraud 
ike  plaitttiff  and  said  David  M.  Prall,  and  to  enable  Henry  Wer- 
rail  to  iavail  himself  of  the  false  testimony  so  as  aforesaid  g^vn 
by  him  in  said  suit,  concealed  the  £BbCt  that  Henry  Worrall  was 
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the  party  for  whose  immediate  benefit  said  suit  was  prosecuted 
and  that  Noah  Worrall  was  only  a  nominal  party  therein ;  and 
further,  that  said  Henry  Worrall  and  Noah  Worrall,  with  the 
like  fraudulent  intent,  concealed  the  fact  of  said  release,  assign- 
ment and  conveyance  made  by  Noah  Worrall  to  Henry  Worrall, 
on  the  26th  of  August,  1846,  and  all  things  relating  to  the  same ; 
and  that  the  relation  in  which  said  Noah  Worrall  and  Henry 
Worrall  respectively  stood  to  the  suit,  was  kept  concealed  from 
the  plaintiff  and  David  M.  Prall,  and  the  courts  in  which  said 
suit  was  pending,  until  after  the  decision  in  the  court  of  appeals 
and  after  this  suit  had  actually  been  remitted,  pursuant  to  said 
decision,  to  the  supreme  court.  And  the  plaintiff  further  stated 
that  the  said  appeal  from  the  judgment  of  the  supreme  court 
was  made  in  the  name  of  Noah  Worrall,  with  knowledge  on  the 
part  of  the  person  or  persons  making  the  same,  and  of  those  for 
whose  benefit  it  was  brought  and  prosecuted,  that  said  Noah 
Worrall  had  no  interest  whatever  in  said  suit  or  in  the  decree 
appealed  from,  and  with  intent  to  prosecute  said  appeal  in  fraud 
of  the  rights  of  the  plaintiff  and  said  David  M.  Prall,  and  con- 
trary to  law  and  the  rules  and  practice  of  the  courts.  The 
plaintiff  then  alleged  that  the  said  Noah  Worrall,  by  his  attor- 
ney and  counsel,  was  now  proceeding  to  enforce  said  decree 
of  the  vice  chancellor  so  fraudulently  obtained,  and  so  fraudu- 
lently affirmed  by  the  court  of  appeals  as  aforesaid,  to  the  great 
detriment  and  irreparable  injury  of  the  plaintiff.  He  thereupon 
asked  for  an  injunction  order  pending  this  action,  and  demanded 
the  judgment  or  decree  of  this  court  enjoining  and  restraining 
the  defendant  Noah  Worrall  from  all  further  proceedings  for  or 
towards  the  enforcement  of  the  said  decree  of  the  vice  chancellor, 
and  for  his  costs  of  this  action. 

The  plaintiff  now  moved  for  a  preliminary  injunction,  aoo^rd- 
ing  to  the  prayer  of  his  complaint  The  additional  facts  in  the 
case,  and  the  grounds  upon  which  the  relief  was  asked  for,  will 
sufficiently  appear  from  the  report  of  the  case  of  Wcrrall  r, 
JUkinn  and  Prallj  in  the  court  of  appeals,  and  th^  following 
opinion  of  Justioe  Strong. 
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A.  L.  Jordan  and  B.  F.  Butler^  for  the  plaintiff. 
C  O^ Conor  and  W.  FuUertan^  for  the  defendant. 

S.  B.  Strong,  J.  The  plaintiff  has  filed  his  complaint  in 
this  suit  to  impeach  a  decree  of  the  late  court  of  chancery,  and 
Trhich  was  eventually,  pursuant  to  a  remittitur  from  the  court 
of  appeals,  made  a  decree  of  this  court,  on  the  ground  of  fraud. 
He  asks  for  a  perpetual  injunction,  restraining  the  defendant,  in 
whose  fiebYor  the  decree  had  be^n  made  in  the  original  suit,  from 
enforcing  it,  but  does  not  seek  to  set  it  aside.  It  may  be  doubted 
whether  he  calls  for  the  appropriate  remedy ;  as  the  object  of 
such  a  suit  is  to  restore  the  parties  to  their  former  situation, 
whatever  their  rights  may  have  been,  {Story^s  Eq.  PL  §  426 ;) 
whereas  a  perpetual  injunction  would  forever  restrict  the  de- 
fendant from  establishing  any  claim  to  the  land  in  controversy 
bet\?een  the  parties,  which  he  might  have  and  prove,  notwith- 
standing such  of  the  charges  contained  in  the  complaint  as  could 
be  in  any  manner  available  to  the  plaintiff  in  this  suit.  But  as 
that  question,  if  it  be  one,  is  peculiarly  proper  for  the  considera- 
tion of  the  court  on  the  final  determination  of  the  action,  and 
was  not  (probably  for  that  reason)  discussed  on  the  argument, 
I  shall  not  examine  it  here. 

This  peculiar  action  is  not  of  frequent  occurrence,  and  there 
is  not  much  in  the  books  in  reference  to  the  principles  applica- 
ble to  it.  As  defined  by  Judge  Story,  in  his  commentaries  on 
Equity  Pleadings  (§  426,)  the  proceeding  is  "  an  original  bill 
in  the  nature  of  a  bill  of  review."  A  bill  of  review,  according 
to  the  ordinances  of  Lord  Bacon,  might  have  been  brought,  first, 
for  error  in  law  apparent  in  the  body  of  the  original  decree ; 
secondly,  upon  discovery  of  new  matter ;  and  thirdly,  by  the 
special  license  of  the  court  upon  new  proof  that  is  come  to  light 
after  the  decree,  which  could  not  possibly  have  been  used  at 
the  time  when  the  decree  was  made.  The  first  of  these  grounds 
is  inapplicable  to  bills  to  impeach  a  decree  for  fraud,  but  the 
other  two  apply  and  limit  the  action ;  and  there  is  the  further 
restriction  t^at  the  new  matter,  or  new  proo^  must  be  relative 
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to  the  main  question,  as  to  fraud,  involved  ia  the  renewed  con- 
troversy. According  to  the  rule  prescribed  by  Lord  Bacon  and 
approved  by  many  of  his  successors,  where  a  btll  of  review  is 
brought  on  the  ground  of  newly  discovered  proof,  it  can  only  be 
done  by  the  special  license  of  the  court.  The  reason  is,  that 
the  practice^  unless  it  should  be  restricted,  would  be  subject  to 
great  abuse.  Accordingly,  it  has  been  decided  that  such  bill 
cannot  be  sustained  on  this  ground  where  the  newly  discovered 
evidence  relates  to  a  matter  of  which  the  plaintiff  was  apprised 
in  season  to  have  enabled  him,  with  the  exertion  of  reasonable 
diligence,  to  bring  the  same  at  first  before  the  court.  (  Young 
V.  Keighljf,  16  Ves,  348.)  Chancellor  Kent,  in  lAvingsUm  v. 
Hubbs,  (3  Mm.  Ch.  Rep.  124,)  decided  that  a  bill  of  review 
could  not  be  sustained  on  the  ground  of  newly  discovered  evi- 
dence whieh  would  go  to  impeach  the  character  of  a  witness 
previously  examined,  or  which  would  be  cumulative  as  to  a 
fact  which  had  been  litigated,  or  which  might  have  been  dis- 
covered by  the  party  complaining,  had  he  used  due  diligence. 
These  restrictions,  and  the  reasons  for  them,  are,  I  think,  equally 
^>plicable  to  complaints  to  impeach  a  decree  on  the  ground  of 
fraud. 

Fraud  eaonot,  of  course,  be  excused,  whether  practiced  upon 
a  court  or  individuals.  Upon  principle,  a  decree  procured  by 
firaudulent  acts,  representations  or  C(mcealment,  should  not  stand ; 
and  if  a  court  could  act  ex  mero  motu,  it  should,  when  the  fact 
should  b«  duly  established,  at  once  erasf  the  obnoxious  pro- 
ceeding from  its  records.  But  in  all  cases  between  parties 
litigant  the  question  is  whether  the  plaintiff  is  entitled  to  the 
redress  for  which  he  aaks,  not  whether  the  defendant  may  have 
committed  «oi9»e  wrong.  Plaintiffs .  must  seek  the  appropriate 
remedy,  and  pursue  the  requisite  means  to  obtain  it,  or  they 
cannot  succeed,  however  grievously  they  may  have  been  injured 
It  is  not  enough,  therefore,  {or  the  pkintiff  in  this  suit  to  show 
that  a  fraud  has  been  practiced  which  has  been  injurious  to  huD, 
to  entitle  him  to  the  relief  which  he  solicita.  He  nmst  fidl  if 
he  has  let  the  time  pass  when  it  was  proper  &r  him  to  aU^^e 
tftdpKn^ite^ciuwtoQCMi^aii  wiMh  ^  ^M^ 
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those  circamBtaDces  do  not  Bupport  his  presient  mode  of  proce- 
dure. These  are  familiar  principles,  founded  on  inrise  and  neces* 
sary  oonsiderations,  and  should  be  strictly  applied. 

The  first  and  principal  oharge  in  the  complaint  is  that  the 
present  defendant  and  his  father  H^iry  Worrall  concealed  the 
alleged  fiicts  that  Henry  Worrall  was  the  actual,  while  the  de- 
fendant was  the  mere  nominal,  purchaser  of  the  land  in  dispute, 
and  that,  while  the  defendant  here  was  the  nominal  plaintiff  in 
the  original  suit,  such  suit  was  instituted  for  the  benefit  of 
Henry  Worrall,  and  that  thereby  he  was  enabled  to  be,  and 
was  a  material  witness  for  the  plaintiff  in  that  suit,  and  that 
his  testimony  was  mainly  instrumental  in  procuring  the  decree. 
It  is  not  averred  in  the  complaint  that  the  plaintiff  in  this  suit 
was,  at  the  time  when  the  original  suit  was  instituted,  or  when 
Henry  Worrall  was  examined  as  a  witness,  ignorant  of  the 
alleged  fact  that  Henry  Worrall  was  the  actual  purchaser,  or 
that  such  suit  was  instituted  for  his  benefit,  or  that  the  now 
plaintiff  was  then  unacquainted  with,  or  has  since  discovered, 
any  witnesses  to  prove  such  allegations.  Concealment  by  one 
who  has,  or  may  be  supposed  to  have  had,  the  exclusive  means 
of  knowledge,  may,  however,  well  imply  ignorance  in  another, 
and  I  shall  for  the  present  consider  the  allegation  in  that  way, 
although  it  would  have  been  more  satisfactory  if  the  want  of 
the  information,  from  any  source,  could  have  been  directly  ex- 
pressed. It  is  apparent  that  the  plaintiff  had,  previous  to  the 
institution  of  the  original  suit,  been  informed  that  Henry  Wor- 
rall had  been  the  active  negotiator  in  the  purchase  of  the  land 
in  dispute,  and  had  substituted  the  name  of  Noah  Worrall  aa 
the  purchaser,  in  the  articles  of  agreement.  It  was  so  stated 
in  the  agreement  between  Prall  and  Munn  which  was  executed 
by  them.  Munn  ako  states,  in  his  affidavit,  that  he  at  all  timea 
believed  that  Noah  Worrall  had  no  interest  in  the  contract 
which  was  the  basis  of  the  original  suit,  but  that  on  the  con- 
tnury  he,  either  by  an  express  or  an  implied  understanding  with 
Henry  Worrall,  held  such  contract  in  trust  for  the  said  Henry 
WoitoIL 

-It  isv  set  forth  ul  the  affidavit  of  Edward  X  Stsaogi  who  is 
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the  son-in-law  of  Mann,  a  resident  of  the  same  place,  and  a 
brother  of  one  of  his  counsel  who  was  present  at  the  examination 
of  Henry  Worrall,  that  in  the  summer  preceding  such  exami- 
nation Strang  called  on  Noah  Worrall  and  inquired  of  him 
whether  an  arrangement  between  him  and  Munn  could  not  be 
made,  and-  the  suit  and  controversy  between  them  terminated, 
and  that  Noah  Worrall  answered  that  he  had  nothing  to  say 
or  do  about  it,  and  that  the  deponent  must  go  to  Henry  Worrall. 
It  is  not  stated  that  the  inquiry  was  made  at  the  request  of 
Munn,  or  that  the  answer  was  communicated  to  him,  but  from 
the  connection  subsisting  between  him  and  this  witness  and  the 
object  of  the  proposed  negotiation  it  is  reasonable  to  infer  both. 
Strang  also  states  that  shortly  after  this  conversation  was  had, 
and  before  any  testimony  had  been  taken  in  the  original  suit, 
he  was  present  at  an  interview  between  Henry  Worrall,  Noah 
Worrall  and  Munn,  when  there  was  a  negotiation  between 
Henry  Worrall  and  Munn  in  reference  to  the  damage  done  by 
the  latter  to  the  premises,  after  his  purchase.  That  Henry 
Worrall  then  claimed  that  such  damages  should  be  allowed  to 
him,  and  proposed  that  he  should  release  such  damages,  and 
that  Munn  should  release  all  his  right  and  claim  to  such  prem- 
ises to  the  said  Henry  Worrall ;  that  this  negotiation  was  car- 
ried on  by  Henry  Worrall  in  his  own  name,  and  on  his  own 
behalf,  as  the  owner  of  the  said  premises,  and  as  entitled  to  re- 
muneration for  the  damages  done  thereto  by  Munn,  without 
reference  to  any  right,  title  or  interest  of  Noah  Worrall  therein ; 
and  that  Noah  Worrall,  who  heard  the  conversation,  acqui- 
esced in  the  right  of  his  father  to  the  land  and  damages,  "by 
remaining  entirely  silent  on  the  subject."  Henry  Beebe  also 
states,  in  his  affidavit,  presented  by  the  present  plaintiff,  that 
in  the  spring  or  summer  preceding  the  examination  of  the 
witnesses,  he  heard  Noah  Worrall  say  that  his  fiither  had  pur- 
chased the  land,  and  was  about  to  build  upon  it,  and  prepare  it 
for  the  brick-making  business,  and  that  within  two  months  after- 
wards this  deponent  was  informed  by  Henry  Worrall  that  he 
had  purchased  the  premises,  and  was  going  on  to  erect  buildings 
there,  for  the  brick-making  business ;  and  that  he  intended  to 
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build  a  house  upon  such  premises,  for  a  residence  for  himself 
and  wife.  It  is  not  stated  that  these  conversations  were  at  the 
time  communicated  to  Munn ;  but  Beebe  wa«  a  resident  of  the 
same  place,  and  the  suit  was  then  pending  and  no  doubt  known 
to  him.  It  is  reasonable  to  infer  that  some  communication  on 
the  subject  was  made  at  the  time,  but  the  inference  is  too  slight 
to  influence  judicial  action. 

If  Munn  supposed,  or  was  advised,  that  the  objection  that 
Henry  Worrall  was  the  actual  purchaser  of  the  premises  sold 
nominally,  to  Noah  Worrall,  would  prove  fatal  to  the  original 
suit,  and  had  information  sufficient  to  justify  his  belief  previously 
to,  or  at  the  time  of  filing  his  answer,  he  should  have  specially 
averred  his  information  and  belief,  and  relied  upon  the  defense 
in  that  pleading.  K  he  had  no  reliable  information  upon  the 
subject  until  his  negotiation  with  Henry  Worrall,  mentioned  in 
the  affidavit  of  Strang,  he  should  then  have  applied  for,  and 
would  no  doubt  have  obtained,  permission  to  file  an  amended 
or  a  supplemental  answer,  setting  forth  the  newly  discovered 
grounds  of  his  defense ;  or  if  it  was  unnecessary  for  him  to  set 
forth  such  defense  in  his  pleading,  he  should  have  made  exertions 
to  procure  additional  proof,  and  at  any  rate  have  adduced  that 
which  was  known  to  him  when  the  testimony  was  taken.  A 
party  who  neglects  to  make  a  defense,  known  to  him,  at  the  time 
when  it  should  be  made,  or  to  adduce  evidence  to  substantiate 
it,  of  which  he  was  then  aware,  or  which  he  could  have  ascer- 
tained, with  reasonable  diligence,  and  in  consequence  of  such 
neglect  fails  in  the  controversy,  cannot  subsequently  renew  it, 
upon  the  discovery  of  additional  testimony  to  substantiate  such 
defense.  There  may  be  cases  in  which  a  renewal  of  the  contro- 
versy might,  under  such  circumstances,  subserve  the  cause  of 
justice ;  but  the  number  could  not  be  considerable.  If  the  door 
should  be  opened  to  let  in  such  cases  it  would  be  difficult  to  close 
it.  The  practice  would  necessarily  become  general,  and  would 
be  productive  of  intolerable  abuse. 

If  Munn,  instead  of  interposing  the  objection  founded  upon 
the  supposed  interest  of  Henry  Worrall  in  the  subject  matter  in 
dispute  as  an  absolute  defense  to  the  suit,  was  advised  or  eon- 


232    .  OASES  IN  THE  SUPBEME  COURT. 

Mann  t7.  Womll. 

eluded  to  use  it  simply  to  exclude  the  testimony  of  Henry  Wor- 
rall,  he  was  bound  to  prove  and  urge  it  at  the  time  when  that 
testimony  was  offered  or  adduced.  Confessedly  he  knew  of  the 
existence  of  the  objection  at  the  time,  and  had  known  of  a  wit- 
ness by  whom,  as  is  now  alleged  in  his  behalf,  the  objection 
could  have  been  proved.  It  is  true  that  he  states  in  his  afBdavit 
that  he  was  not  aware  (meaning,  no  doubt,  at  the  time  when  the 
testimony  was  taken,)  that  Strang  was  present  at  the  interview 
betwe^i  him  and  the  two  Worralls ;  and  Strang  says  that  he 
did  not  mention  the  fieu^t  of  his  being  present  at  such  interview, 
to  Munn,  until  recently,  and  long  after  the  decree  in  the  original 
suit  Neither  of  them  says  that  Strang's  presence  was  unob- 
served by  Munn,  at  the  time,  and  certainly  a  circumstance  so 
unusual  and  strange  is  not  to  be  inferred.  Munn,  no  doubt,  was 
aware  of  it  then,  and,  although  what  took  place  was  very  mate- 
rial to  his  defense  in  a  controversy  then  pending,  and  which  he 
waa  endeavoring  to  settle,  he  may  have  forgotten  it  precisely  at 
the  time  when  it  should  have  been  remembered.  His  forgetful- 
ness  may  have  been  the  cause  of  the  omission,  but  it  by  no  means 
exempts  him  from  the  charge  of  inattention  and  negligence.  He 
must  still  be  subjected  to  the  application  of  the  familiar  maxim 
that  vigUantilms  rum  dormientibus  leges  sybveniunt.  In  the 
case  of  Floyd  v.  Jaf/ne,  (6  John,  Ch,  R.  479,)  where  an  attempt 
was  made  to  upset  a  judgment  of  a  court  of  common  pleas  (which 
court  was  incompetent  to  grant  a  new  trial,)  on  the  ground  of 
subsequently  discovered  evidence  to  prove  a  new  defense,  it  ap- 
peared that  one  witness  had  previously  told  the  plaintiff  (in  the 
chancery  suit)  that  he  could  have  been  of  some  service,  and  an- 
other had  been  present  when  the  plaintiff  in  the  common  pleas 
had  admitted  to  the  defendant  in  that  court  the  facts  which 
would  have  established  the  proposed  new  defense,  but  it  was  ap- 
parent that  the  original  defendant  had  forgotten  these  circum- 
stances. The  chanoellor  said  that  "  he  should  have  recollected 
that  this  [the  last]  witness  was  present.  Due  inquiry  would 
probably  have  brought  that  conversation  to  his  memory  ;  but  it 
does  not  appear  that  he  made  any  inquiry.  This  appears  to  me 
apQii  th0  whid«  to  be  %  very  strong  case  of  negligenoe  be&re  tko 
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trial ;  and  there  is  no  account  of  any  effort  or  inquirj  whatso- 
erer,  made  by  the  plaintiff,  pending  the  soit  at  law,  to  enable 
him  to  set  np  and  support  a  plea  of  payment."  The  chancellor 
refused  to  interpose  in  that  case,  although  he  was  satisfied  that 
the  original  claim  which  had  been  recovered  in  the  common 
picas  had  been  paid,  and  the  plaintiff  there,  who  had  acted  as  a 
confidential  friend  of  the  defendant,  had  fraudulently  violated 
his  trust ;  because  the  defendant  had  been  guilty  of  negligence. 

Several  of  the  persons  who  made  the  affidavits  presented  in 
behalf  of  Munn,  state  conversations  with  Henry  Worrall  in  which 
he  claimed  the  land  in  controversy  as  his  own.  Some  of  these 
conversations  were  bad  before,  and  others  after,  the  examination 
of  Henry  Worrall,  and  were  communicated  to  Munn  after  the 
decree  in  the  original  suit.  As  Noah  Worrall  was  not  present 
when  the  alleged  declarations  of  Henry  Worrall  were  made,  and 
the  latter  was  not,  at  the  times  when  the  conversations  were  had, 
acting  as  the  agent  of  the  former,  such  declairations  are  not  com- 
petent evidence  against  Noah  Worrall.  They  can  be  considered 
now  only  as  they  might  lead  to,  or  show,  the  propriety  of  the 
exclusion  or  discredit  of  the  testimony  of  an  important  witness 
in  his  behalf.  So  far  as  they  would  go,  in  reference  to  the  tes* 
timony  of  Henry  Worrall,  they  would  be  merely  cumulative  to 
what  Munn  might,  but  for  his  own  forgetfulness  and  negligence, 
have  adduced  when  the  testimony  was  taken  in  the  original  suit 
They  are  objectionable  too  not  only. because  they  consist  of  the 
recollections  of  conversations  upon  which  but  little  reliance  is 
usually  placed,  but  the  conversations  were  had  in  the  absence  of 
the  party  whose  interests  are  to  be  affected.  The  will  of  Henry 
Worrall  is  more  reliable,  but  it  has  only  a  remote  bearing  upon 
the  allegation  that  he  was  originally  interested  in  the  purchase 
of  the  premises,  and  so  far  as  it  goes,  as  to  that  it  is  merely 
cumulative* 

It  appears  to  me  then  that  Munn  was  remiss  in  not  recoUeo^ 
ing  the  presence  of  his  scm-in-law,  Strang,  at  an  important  con- 
versation in  reference  to  the  subject  matter  of  an  impen<fing  and 
serious  litigation ;  in  not  making  any  exertiofts  to  proeure  inform- 
ation  on  a  subject  which  would  seekn,  firom  the  dqK>sitiMa  fto*- 
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duced  by  him,  to  have  been  a  matter  of  public  notoriety  among 
his  friends  and  neighbors ;  and  also  in  hot  instructing  his  counsel 
(whose  ability  to  elicit  information  from  a  reluctant  witness  is 
proverbial)  to  question  the  witness  upon  this  point  when  he  was 
repeatedly  and  at  distant  intervals  placed  upon  the  stand.    ' 

When  an  objection  to  the  credibility  or  competency  of  a  wit- 
ness is  known,  it  should  be  urged  at  the  time  of  his  examination. 
If  he  should  be  interested  his  interest  might,  in  most  cases,  be 
released  and  the  witness  then  examined.  If  bias  should  be 
alleged,  the  witness  might  state  facts  which  would  disprove  it, 
or  show  that  it  could  have  no  influence  over  his  testimony.  But 
if  the  objection  to  a  witness  is  not  insisted  on  at  the  examination, 
and  the  party  against  whose  interests  he  testifies  is  allowed  to  re- 
new the  controversy,  after  a  decision  has  been  pronounced  against 
him,  (and  particularly,  as  in  this  case,  after  the  death  of  the  wit- 
ness,) he  may  inflict  great  injustice  upon  his  opponent  by  depriving 
him  gf  the  testimony  of  perhaps  an  absolutely  necessary  witness, 
whose  competency  might  have  been  established,  had  the  objec- 
tion been  raised  in  due  season,  or  discrediting  evidence  for  color- 
able objections  which  might  have  been  satisfactorily  explained. 
Thus  one  party  would  gain  by  his  own  neglect,  while  the  other 
might  suffer  for  a  fault  attributable  solely  to  his  opponent. 

If  there  was  an  understanding  between  the  two  Worralls,  at 
the  time  when  the  articles  of  agreement  between  Noah  Worrall 
and  Prall  were  executed,  that  Henry  Worrall  was  to  be  benefi- 
cially interested  in  the  land  in  question,  there  is  no  evidence 
from  which  an  inference  can  be  legitimately  raised  that  it  was 
reduced  to  writing  so  as  to  make  it  legally  available  to  Henry 
Worrall.  Neither  is  there  any  thing  from  which  it  can  be  infer- 
red that  the  intended  interest  of  Henry  Worrall  was  fraudulently 
concealed,  or  concealed  at  all,  by  him,  or  the  present  defendant. 
From  the  depositions  read  in  behalf  of  the  now  plaintiff  Munn, 
it  appears  that  it  was  disclosed  by  Henry  Worrall  in  several  con- 
versations with  William  S.  Holmes ;  by  Noah  Worrall  to  Henry 
Beebe  in  April,  1844 ;  by  Mary  Worrall  to  the  same  person, 
within  one  month  afterwards,  and  again  in  the  summer  of  the 
tome  year;  by  both  of  the  Worralls  to  Munn  himself  in  the 
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presence  of  Edward  J.  Strang  in  the  summer  or  early  in  the  fall 
of  1844,  and  by  Noah  Worrall  to  Strang  in  the  summer  of  the 
same  year ;  by  Henry  Worrall  to  Lewis  R.  McKay  within  three 
or  four  weeks  after  the  articles  of  agreement  had  been  executed ; 
by  Henry  Worrall  in  repeated  conversations  with  Lewis  Con- 
stant, the  next  season  after  the  purchase  was  made,  in  which  he 
spoke  of  the  land  as  his,  and  conversed  freely  and  openly  of  the 
uses  to  which  he  intended  to  devote  it ;  by  Henry  Worrall  to 
William  H.  Robinson,  in  the  autumn  of  1843 ;  to  Lewis  W. 
Young  in  the  same  autumn  ;  to  George  Wesart  before  the  latter 
had  heard  of  the  purchase,  from  any  other  person  ;  and  to  D.  B. 
Gardner  in  1843  or  1844.  It  seems  to  me  that  these  open, 
frank  declarations,  made  to  Munn  himself,  to  his  son-in-law,  to 
several  of  his  near  neighbors,  and  to  others,  at  various  times 
from  almost  imn^ediately  after  the  purchase  until  the  examina- 
tion of  Henry  Worrall,  effectually  disprove  the  charge  that  his 
interest,  actual  or  intended,  was  fraudulently  concealed  ftom 
Munn,  or  at  all,  for  the  purpose  of  enabling  him  to  be  a  witness 
in  the  original  suit. 

The  alleged  ground  for  impeaching  the  decree  first  pronounced 
in  the  original  suit  is  not  only  destitute  of  proof  to  support  it, 
,  but  is  positively  disproved. 

The  other  ground  on  which  it  is  sought  to  impeach  the  decree 
.is  founded  on  the , allegation  that  Noah  Worrall  had,  previously 
to  his  appeal  to  the  court  of  dernier  resort,  conveyed  his  interest 
in  the  land  in  di&pute  to  Henry  Worrall,  and  that  being  no 
longer  interested  in  the  controversy  he  could  not  effectually 
prosecute  the  appeal. 

The  appeal  by  Noah  Worrall  was  from  a  decree  rendered 
against  him  in  the  supreme  court,  reversing  the  decree  in  his 
favor,  made  by  the  vice  chancellor.  By  the  revised  statutes 
such  appeal  could  be  brought  only  by  the  party  against  whom  the 
decree  was  made,  during  his  lifetime,  except  in  the  cases  of 
reversioners  and  remaindermen  on  the  recovery  of  lands  in  suits 
against  tenants  for  life  or  years.  (2  JR.  S.  601,  §  2.  Id,  605, 
i  78.)  The  code  extends  the  right  to  any  party  aggrieved. 
(§  325.)    It  nowhere  says,  however,  and  it  would  be  difficult  to 
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proYe,  that  a  person  against  whom  a  wrongful  decree  has  heen 
made  is  not  a  party  aggrieved.  Even  if  he  should  have  parted 
with  the  subject  matter  in  controversy  he  may,  and  generally 
does,  have  some  interest  in  his  own  costs,  or  as  to  the  costs  of 
his  opponent. 

But  I  think  that  this  objection  is  unavailable  to  the  present 
plaintiff,  oa  the  substantial  ground  that  the  plaintiff  in  the 
original  suit  was  actually  interested  in  the  subject  matter  of  that 
suit,  up  to  th(B  time  when  the  decree  was  finally  entered,  in  the 
supreme  court.  It  appears  from  the  affidavit  of  Noah  Worrall 
and  Richard  Busteed  that  the  deed  from  Noah  Worrall  to  Hen- 
ry Worrall  was  not  designed  to  be  an  absolute  conveyance,  and 
that  it  was  not  delivered  to  the  grantee  by  the  grantor,  nor  with 
his  consent,  but  through  a  mistake.  Besides,  if  it  had  been  de- 
signed as  a  present  conveyance,  and  was  fully  and  fairly  deliv- 
ered, it  would  not  have  proved  any  title  or  interest,  as  the  grantor 
was  not  in  possession  of  the  land  now  in  controversy,  and  it  was 
then  the  subject  of  litigation  in  one  of  our  courts.  (2  R,  S.  691, 
{  5.)  As  the  objection  to  the  prosecution  of  the  appeal  by  the 
present  defendant  is,  under  the  circumstances,  purely  technical, 
and  the  party  making  it  was  in  no  manner  prejudiced  by  the 
procedure,  there  is  no  reason  why  it  should  prevail,  against  the 
strict  legal  rights  of  the  parties. 

There  is  no  evidence  of  any  fraudulent  design  in  what  was 
done  towards  the  proposed  conveyance  of  the  property  by  Noah 
Worrall  to  Henry  Worrall,  or  to  show  that  the  transactions  rel- 
ative to  it  were  designedly  concealed  from  any  one ;  and  fraud 
should  never  be  lightly  inferred.  The  objection  that  the  de- 
fendant here  had  parted  with  his  interest,  before  or  pending  the 
appeal  in  the  original  suit,  would  not,  except  in  a  palpable  case 
of  fraud,  authorize  the  court  to  set  aside  this  decree,  or  to  grant 
a  perpetual  injunction  against  its  enforcement. 

I  do  not  see  any  sufficient  reason  for  granting  the  preliminary 
injunction  asked  for  by  the  plaintiff,  and  it  is  accordingly  denied, 
with  ten  dollars  costs. 

[Kmos  Special  Ierm,  February  21, 1858.    S.  B.  »ang,  Jortice.] 


ALBAKT— FEBBUABT,  1858.  237 


In  the  matter  of  the  petition  of  the  Minister,  Elders  and 
Deacons  of  the  Reformed  Dutch  Church  in  Sau- 

GERTIES. 

Thongb  pews  in  a  chnrch  be  held  under  an  absolute  conTeyance,  the 
holders  thereof  have  no  legal  interest  in  the  church  edifice. 

A  chnrch  corporation  has  power  to  regulate  and  order  the  renting  of  the 
pews ;  but  it  can  no  more  sell  a  pew,  absolutely,  without  an  order  of  the 
court  for  that  purpose,  than  it  can  sell  the  house  itself,  without  leave. 

Pow-holders  have  only  the  right  to  occupy  their  pews  for  the  purposes  of 
worship.  The  title  to  the  freehold  still  remains  in  the  corporation ;  and 
the  pew-holder  cannot  compel  it  to  maintain  divine  service,  or  even  to  ouen 
the  house  for  tliat  purpose. 

The  supreme  court,  as  the  successor  of  the  court  of  chancery,  can  only  ratify 
or  ycto  a  sale  made  by  a  religious  corporation,  of  its  property.  It  has  no 
power  to  direct  or  require  the  corporation  to  sell,  against  its  will,  or  to  con- 
trol it  in  the  disposition  of  its  property. 

The  court  may,  for  sufficient  reasons,  withhold  its  assent  to  a  sale,  and  thus 
compel  the  corporation  to  retain  the  properly ;  but  this  is  the  extent  of  its 
power. 

In  case  of  a  sale  of  the  property  of  a  religious  corporation,  with  the  assent  of 
the  court,  the  avails  are  not  to  be  distributed  among  the  original  contributors 
and  pew-holders ;  but  they  are  to  be  applied  to  such  uses  as  the  corporation^ 
with  the  consent  and  approbation  of  the  court,  shall  conceive  to  be  most 
for  the  interest  of  the  society. 

The  authority  of  the  court  is  entirely  negative.  It  may  withhold  its  assent, 
and  thus  prevent  the  application  of  the  proceeds  in  any  specifled  manner, 
but  it  cannot  direct  the  corporation  how  to  apply  the  moneys. 

It  is  the  right  of  a  church  corporation  to  designate  the  object  for  which  the 
moneys  arising  fVom  the  sale  of  its  real  estate  shall  be  used.  If  the  object 
thus  designated  meets  the  approval  of  the  court,  the  appropriation  will  be 
made.  *  If  not,  the  money  must  be  retained  by  the  corporation  until  it  can 
make  such  an  application  of  it  as  will  secure  the  consent  and  approbation 
of  the  court 

The  petitioners  stated  in  their  petition  that  they  were  incor- 
p<Hr^ted  in  1826,  pursuant  to  the  act  to  provide  for  the  incorpo- 
ration  of  religious  societies ;  that  two  several  lots  of  ground 
were  conveyed  to  the  corporation  about  the  same  time,  upon 
which  they  erected  a  house  of  worship,  which  they  continued  to 
occupy  up  to  the  time  of  presenting  the  petition ;  that,  in  1841, 
the  corporation  purchased  another  lot,  and  erected  thereon  a 
logtva  room  f^r  the  une  of  their  coiigregati<m.    Ibe  petition  fur- 
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ther  stated,  that  in  pursuance  of  a  resolution  adopted  at  a 
meeting  of  the  male  members  of  the  church  and  congregation, 
held  on  the  7th  of  May,  1850,  the  consistory  of  the  church  pro- 
ceeded to  take  measures  for  the  erection  of  a  new  church  edifice ; 
that  a  lot  was  selected  for  the  site,  and  a  plan  of  the  building 
procured,  and  these  submitted  to  a  meeting  of  the  congregation, 
on  the  11th  of  December,  1850,  and  approved  and  adopted ;  that 
in  January  following  a  contract  was  entered  into  for  the  build- 
ing of  the  house.  The  petition  further  stated,  that  the  building 
was  progressing,  about  $7000  having  been  expended  thereon  ; 
that  when  completed,  the  new  church  edifice  would  meet  the 
wants  and  necessities  of  the  congregation,  and  materially  ad- 
vance the  interests  of  the  church.  That  the  location  was  more 
eligible,  and  the  house  more  convenient,  and  of  better  structure, 
and  larger  size,  than'  the  old  edifice ;  that  two  churches  of  the 
same  denomination  were  not  required  in  the  village,  and  could 
not  be  maintained  without  serious  injury  to  both  ;  that,  by  the 
terms  of  the  building  contract,  the  new  edifice  would  be  com- 
pleted on  the  1st  of  May,  1852,  and  that  the  corporation  would 
require  as  much  as  the  old  church  and  lecture  room  and  the  lots 
upon  which  they  were  situated  would  produce,  upon  a  sale  there- 
of, to  complete  and  furnish  their  new  edifice.  It  was  further 
stated,  that  at  a  meeting  of  the  consistory  held  in  December, 
1851,  it  was  resolved  that  application  should  be  made  for  author- 
ity to  sell  the  old  church  edifice,  and  also  the  lecture  room  and 
the  lots  upon  which  they  were  severally  situated.  The  prayer 
of  the  petition  was  for  such  authority,  and  that  the  avails  of  the 
sale  might  be  applied  to  the  completion  of  the  new  church  edi- 
fice and  the  fixtures  and  furniture  thereof.  The  petition  was 
verified  by  the  oaths  of  six  members  of  the  consistory ;  the  three 
remaining  members  having  refused  to  unite  in  the  application. 
It  was  presented  to  the  court,  at  a  special  term  held  at  Albany 
in  January,  1852.  The  minority  of  the  consistory,  and  several 
pew-holders  and  other  members  of  the  congregation,  appeared, 
by  counsel,  and  opposed  the  application.  An  order  was  there- 
upon made,  by  consent  of  the  counsel  for  the  parties  respectively, 
directing  a  reference  to  take  such  proo6  as  the  parties  respect* 
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ively  might  produce,  in  reference  to  the  controversy.  The  par- 
ties appeared  before  the  referee  from  time  to  time,  and  numerous 
witnesses  were  examined.  The  application  was  again  brought 
to  a  hearing  upon  the  petition,  and  the  proofs  which  had  been 
taken,  at  the  February  special  term,  1853. 

J5C  Hogeboom  and  H.  D.  Van  Orden^  for  the  petitioners. 

K.  Miller  and  E.  Whitaker,  for  the  remonstrants. 

Harris,  J.  The  order  of  reference,  though  made  at  my  sug- 
gestion, has  proved  an  unhappy  measure.  It  has  served  to  keep 
alive  the  controversy  for  a  year,  subjecting  the  parties  to  great 
and  needless  expense,  and  has  really  elicited  but  few  facts  hav- 
ing any  important  bearing  upon  the  merits  of  the  application. 

The  project  of  erecting  a  new  church,  seems  to  have  been 
agitated  in  the  early  part  of  the  year  1850.  The  meeting  of  the 
congregation,  when  it  was  resolved  to  go  forward  with  the  enter- 
prise, was  held  on  the  7  th  of  May,  that  year.  At  that  meeting, 
Edwin  Myer,  who  claimed,  by  inheritance,  a  share  in  two  or 
three  pews  in  the  church,  but  who,  with  his  family,  attended 
another  church  in  the  same  town,  and  was  not  a  contributor  to 
the  expenses  of  the  Saugerties  church,  inquired  of  the  minister, 
who  was  then  presiding,  what  would  be  done  with  the  old  church. 
The  reply,  according  to  the  testimony  of  Mr.  Van  Santvoord 
himself,  was,  that  the  old  church  would  not  be  disturbed ;  that 
they  proposed  to  build  upon  a  new  site.  Mr.  Myer  and  some 
other  witnesses  state,  that  he  also  added,  "  You  shall  not  be 
defrauded  out  of  your  rights."  The  inquiry  was  made,  and  the 
adswer  given,  while  the  proposition  to  build  a  new  house  was 
pending.  It  does  not  appear  that  the  manner  of  disposing  of 
the  old  church  was  the  subject  of  discussion  at  that  meeting  or 
any  other,  or  that  any  thing  more  was  said  by  any  of  tho  parties 
interested  in*  the  question. 

It  is  now  insisted  by  the  counsel  for  the  remonstrants  that 
they  relied  upon  the  answer  given  by  the  presiding  officer  to 
Mr.  Myer  as  an  assuranci^  that,  in  case  a  new  edifice  should  be 
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built,  the  old  ohorch  would  be  left  to  those  who  might  not 
choose  to  unite  in  the  new  enterprise.  I  cannot  suppose  that 
toy  such  thing  was  intended.  There  is  nothing  in  Mr.  Van 
Santvoord's  reply,  as  it  is  stated  by  any  of  the  witnesses,  which 
justifies  such  an  inference.  When  asked  what  was  to  be  done 
with  the  old  church,  the  natural  reply  was,  that  it  was  not  to 
be  disturbed,  or  as  others  say,  it  was  not  to  be  touched.  He 
added  also,  that  Mr.  Myer,  whose  only  interest  in  the  matter  was 
the  shares  he  held  in  some  pews,  should  not  be  defrauded.  There 
is  certainly  nothing  in  all  this,  which  warranted  any  person  in 
supposing  that  it  was  the  purpose  of  the  corporation  to  abandon 
its  property  to  those  who  did  not  unite  in  building  the  new 
church.  The  fair  import  of  what  was  said  is,  that  it  was  in- 
tended, if  they  built  at  all,  to  build  upon  a  new  site,  and  so  it 
would  be  unnecessary  to  disturb  the  old  edifice.  What  disposi- 
tion should  be  made  of  it,  would  remain  for  future  decision.  But, 
at  any  rate,  that  Mr.  Myer,  who  had  no  other  concern  in  the 
matter,  should  not  be  defrauded.  I  can  scarcely  believe  that,  if 
these  remonstrants  had  expected  or  intended  that  the  old  build- 
ing should  be  left  for  their  use  and  enjoyment,  they  would  have 
suffered  the  matter  to  pass  without,  at  least,  an  expression  of 
the  meeting  to  that  effect.  They  could  not  but  have  known  that 
Mr.  Van  Santvoord,  even  if  he  had  intended  any  such  thing,  had 
no  authority  to  speak  for  others  upon  the  question,  and  had  no 
power  to  commit  the  corporation  to  any  such  arrangement.  The 
old  church  and  lecture  room,  and  the  lots  upon  which  they  are 
erected,  are  the  property  of  the  petitioners.  The  title  is  vested 
in  the  corporation.  It  is  not  in  the  power  of  the  remonstrants, 
not  even  with  the  aid  of  the  court,  to  divest  that  title.  Of  what 
avail  then  would  it  be  to  them,  could  they  succeed  in  defeating 
this  application?  They  could  not  thereby  secure  the  benefit 
of  the  property  to  themselves.  It  would  yet  remain  quite  as 
much  beyond  their  reach  as  if  it  were  sold  to  a  stranger.  The 
corporation,  as  the  legal  owner,  would  still  have  the  exclusive 
control  of  the  property.  If  the  consistory,  acting  as  the  trustees 
of  the  corporation,  should  see  fit  to  close  the  church,  or  the  leo- 
ture  roo%  who  would  have  the  right  to  open  them?    If  they 
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should  let  them  to  teomts,  the  remonstraiits  could  not  gainsay 
their  legal  sight  to  do  so.  Why  then  resist  the  sale?  What 
advsAtage  can  the  remonstrants  expect  from  compelling  the  pe- 
titioners to  retain  their  property  ? 

I^  as  appears  from  the  papers  be&re  me,  the  pews  claimed  by 
the  remonstrants  are  held  under  an  absolute  conveyance,  they 
have,  in  fieust,  no  legal  intex^st  whatever  in  the  old  church.  The 
corporation  had  power  "  to  regulate  and  order  the  renting  of  the 
pews,"  but  it  could  no  more  sell  a  pew,  absolutely,  without  an 
order  of  the  court  for  that  purpose,  than  it  can  now  sell  the 
property  in  question  without  such  an  order.  (  Voorhees  v.  The 
Presbyterian  Church  of  Amsterdam^  8  Barb.  135.)  But  as- 
suming that  the  remonstrants,  or  some  of  them,  have  valid  leases 
of  their  pews,  their  title  only  confers  upon  them  the  right  to  oc- 
cupy the  pews,  for  the  purposes  of  worship.  The  title  to  the 
freehold  still  remains  in  the  corporation.  The  pew-holder  can- 
not compel  it  to  maintain  divine  service,  or  even  to  open  the 
house  for  that  purpose.  ^^  No  intimation  can  be  found,"  said 
Wilde,  J.  in  Fassett  y.  The  First  Parish  in  BoylsUm,  (19 
Pick.  361,)  ^^  that  a  parish  or  religious  society  would  subject 
themselves  to  any  liability  to  the  pew-holders,  in  consequence 
of  abandoning  their  meeting  house  as  a  place  of  worship,  al- 
though the  pews  may  thereby  be  rendered  useless."  In  that 
case,  as  here,  the  defendants  had  erected  a  new  house,  and  1^ 
the  old  meeting  house  standing.  It  was  held  to  be  a  case  of 
damnum  absque  injuria. 

At  the  common  law  any  corporation  aggregate  had  unlimited 
power  over  its  property.  There  was  no  restraint  upon  its  right 
to  alienate.  But,  by  the  act  for  the  incorporation  of  religious 
Bocieties,  (3  R.  S.  244,  i  11,)  such  alienation  can  only  be  made 
upon  %&  order  of  the  chancellor.  It  was  deemed  necessary,  for 
the  protection  of  those  who  are  the  real  owners  of  such  property, 
to  require  the  «anctioii  of  that  oflk^r,  b^fibre  the  corporation  could 
Bttke  a  vttUd  conveyance.  But  the  chancellor  could  only  rcUify 
or  veto  the  sale.  He  had  no  power  to  direct  or  require  the  cor- 
poration to  sell  against  its  own  will.  This  court,  therefore,  b^ 
img  now  vested  with  the  power  of  the  chanoeUor,  has  no  right  to 
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control  the  petitioners  in  the  disposition  of  their  property.  It 
may,  for  sufficient  reasons,  withhold  its  assent  to  a  sale,  and  thus 
compel  the  corporation  to  retain  the  property.  This  is  the  ex- 
tent of  its  power. 

Are  there  reasons,  in  this  case,  for  withholding  this  assent? 
Should  the  petitioners  be  required  to  retain  the  property  in 
question  ?  Should  this  be  done,  what  advantage  can  the  re- 
monstrants hope  to  derive  from  thus  defeating  the  wishes  of 
the  consistory  ?  We  have  seen  that  the  absolute  control  of  the 
property  will  remain  in  the  hands  of  the  consistory.  How,  then, 
can  those  who  wish  to  occupy  the  old  church,  as  a  house  of  wor- 
ship, expect  to  secure  their  object  by  compelling  the  corporation 
to  keep  the  property  ?  The  mere  suggestion  of  these  inquiries, 
it  seems  to  me,  is  sufficient  to  show,  that  the  remonstrants  them- 
selves can  gain  nothing  by  preventing  a  sale. 

But  the  remonstrants  insist  that,  in  case  the  property  must 

be  sold,  a  distribution  of  the  avails  shall  be  made  among  the 

original  contributors  and  the  pew-holders,  according  to  their 

respective  interests.    Here,  again,  the  court  is  pow^erless.    In 

case  of  a  sale,  the  proceeds  are  to  be  applied  to  such  uses  as 

the  corporation^  with  the  consent  and  approbation  of  the  court, 

shall  conceive  to  be  most  for  the  interest  of  the  society.     The 

authority  of  the  court  is  entirely  negative.    It  may  withhold  its 

assent,  and  thus  prevent  the  application  of  the  proceeds  in  any 

specified  manner,  but  it  cannot  direct  the  corporation  how  to 

apply  the  moneys.    It  is  the  right  of  the  corporation  to  designate 

the  object  for  which  the  moneys  arising  from  the  sale  of  its  real 

estate  shall  be  used.    If  the  object  thus  designated,  meet  the 

approval  of  the  court,  the  appropriation  will  be  made.     If  not, 

the  money  must  be  retained  by  the  corporation  until  it  can  make 

such  an  application  of  it  as  will  secure  the  consent  and  approbi^ 

tlon  of  the  court    An  order,  therefore,  directing  the  distribution 

^f  the  proceeds  of  the  property  to  be  sold,  in  the  manner  proposed 

^y  the  remonstrants,  could  not  be  made  without  the  conciirrence 

^  the  corporation.    Such  concurrence  the  remonstrants  would 

•cai-cely  expect  to  obtain. 

Here  is,  therefore^  no  alternative  but  to  deny  the  appUcation 
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for  leave  to  sell,  and  thus  compel  the  corporation  to  keep  the  old 
church  and  lecture  room,  though  now  useless  and  unproductive ; 
or,  to  make  the  order  for  a  sale,  and  consent  that  the  moneys  be 
appropriated  in  the  manner  indicated  in  the  petition.  For  the 
reasons  already  stated,  I  cannot  hesitate  to  adopt  the  latter 
alternative.  An  order  must  be  made,  therefore,  in  accordance 
with  the  prayer  of  the  petition. 

Having  thus  disposed  of  the  questions  presented  for  adjudica- 
tion, I  may,  perhaps,  be  indulged  in  a  suggestion  or  two  for  the 
consideration  of  the  parties  to  this  unhappy  controversy.  The 
remonstrants,  though  numerous  and  comprising  some  of  the  most 
respectable  men  in  the  church  and  society,  are  yet  a  minority. 
It  is  the  right  of  a  majority  to  control,  in  all  civil  affairs,  and  not 
less  in  the  management  of  the  temporalities  of  a  religious  society 
than  any  other.  This  is  a  cardinal  principle  in  our  free  institu-- 
tions.  It  pervades  the  whole  structure  of  society.  Where  men 
differ  in  opinion,  the  will  of  the  majority  must  prevail.  The 
rule  is  safe  and  equitable.  Sometimes,  though  not  often,  the 
application  of  the  rule  results  in  individual  hardship.  Some- 
times, too,  though  vt&ry  rarely,  it  is  necessary  to  protect  the 
rights  of  a  minority  against  the  arbitrary  acts  of  a  majority. 
But,  generally,  when  individuals  unite  their  interests  to  accom* 
plish  a  common  end,  they  should  expect  and  be  willing,  that  a 
majority  of  the  associates  should  govern,  in  all  matters  of  com- 
mon interest.  They  may  be  supposed  to  enter  the  society  with 
the  knowledge  that  they  are  to  be  governed  by  this  principle. 

On  the  other  hand,  those  who  prevail  in  this  controversy 
should  not  forget  that  the  minority,  as  well  as  themselves,  have 
their  rights.  These  rights  should  be  tenderly  regarded;  and 
the  more  so,  because  they  are  the  rights  of  a  minority.  It  is 
quite  evident,  I  think,  that  the  parties  are  not  likely,  successfully, 
to  maintain  two  distinct  organizations.  The  views  of  the  com- 
mittee appointed  by  the  classis,  upon  this  point,  are  forcible  and 
eloquent.  Under  these  circumstances,  sound  policy,  as  well  as 
the  more  exalted  principles  by  which  all  the  parties  profess  to 
be  actuated^  requires  that  the  most  enlarged  forbearance  should 
be  habitually  exexK^ised,  and  the  most  iiberal  concessions  made, 
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fowards  those  who  have  hitherto  opposed  the  action  of  the  vok 
joritj.  The  disease,  it  is  trne,  seems  to  have  become  chronic, 
and  is,  perhaps,  incurable ;  yet  it  may  be,  that  these  specifics, 
fidthfolly  applied,  will  operate  with  healing  efficacy. 

[Al:6iny  8p£ciil  Tsrh,  Febroaty  22, 185$.    Barris,  Justice.] 


Tbe  Albany  and  West  Stockbridoe  Railroad  Com- 
pany vs.  The  Town  op  Canaan,  and  Albert  Ford, 
collector,  d^c. 

It  Is  the  duty  of  assessora  to  estimate  and  assess  that  section  of  a  railroad 
which  lies  within  their  town,  at  its  Ml  and  true  value.  In  ascertain- 
ing this  Talne,  the  snperstmcture  and  fixtures,  and  erery  thing  annexed  to 
the  land  is  to  be  taken  into  the  account.  But  whether  the  stock  of  tbe  com- 
pany is  above,  or  below,  par;  or  whether  the  business  of  the  road  is  pro- 
ductire  or  unproductivci  are  questions  with  which  the  assessors  have  noth- 
ing to  do 

So  long  as  the  assessors  confine  themselyes  within  the  above  rule,  however 
grossly  they  may  err  in  their  estimate,  their  valuation  is  conclusive.  Liko 
the  verdict  of  a  jury,  the  amount  is  not  to  be  questioned. 

The  tax  based  upon  the  assessment  is  like  a  judicial  sentence,  and  can  only  bo 
attacked  for  fVaud,  or  an  excess  of  jurisdiction. 

But  when  assessors,  after  estimating  and  assessing  that  part  of  a  railroad 
lying  within  their  town,  with  the  superstructure  and  erections  thereon, 
at  its  Aill  and  true  value,  proceed  to  add  any  thing  to  the  valuation, 

'  by  reason  of  the  increased  cost  of  the  road,  or  on  account  of  its  income  or 

productiveness,  so  far  they  transcend  their  authority,  and  their  act  is  void. 

When  tbe  property  assessed  is  a  railroad,  the  omission  of  thfe  aaaeasors  to 

state  the  namber  of  aci«s  of  land  assessed  to  the  company  in  thetr  town, 

is  not  soch  a  defect  in  their  proceedings  as  to  deprive  them  of  jurisdiction. 
In  such  a  case  it  seems  the  requirement  of  the  statute  will  be  complied  with 

by  stating  the  number  of  miles  of  road,  without  adding  the  quantity  of  land. 

MoTrcKPT  to  dissolve  injimction.  The  complainfl  stated  tbat 
tke  plainitiffs  were  tbe  owners  of  a  railroad  running  from  the 
Hndson  «ver  to  the  Westerly  line  of  tbe  state  of  MassachtBetts, 
^J^n^h.  tte  torwns  of  Gre^nbnsh,  Schodadt,  Kinderhook,  Ghent, 
C;ha%li«m  askd  Qan&an,  about  tlOrt^^fU  finles  in  kngtik; 
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tbat  thd  IcDgtb  of  that  part  of  the  road  in  Canaan  was  nine 
miles ;  that  the  quantity  of  land  occupied  by  the  plaintiffs  in 
that  town  was  90  acres  ;  that  the  value  of  land  adjoining  the 
railroad  dSd  not  exceed  #60  per  acre,  and  that  the  erections, 
superstructure  and  fixtures  upon  the  road  in  that  town  did  not 
exceed  $46,000  in  value.  It  was  further  stated,  that  the  real 
estate  of  the  plaintiffs,  in  Canaan,  consisting  of  the  said  nine 
miles  of  railroad,  had  been  assessed,  by  the  assessors  of  that 
town,  at  the  sum  of  $300,000 !  whereas  the  actual  aggregate 
value  of  the  knd,  with  the  erections,  superstructure  and  fix- 
tures did  not  exceed  the  sum  of  $50,000.  In  the  assessment 
roll,  the  length  of  the  road  was  given,  but  not  the  qtumiity  of 
land,  or  the  value  per  acre.  Previous  to  the  assessment,  the 
plaintiffs  had  delivered  to  the  assessors  a  statement  verified  by 
the  afSdavit  of  the  president  of  the  plaintiffs'  corporation,  to  the 
effect  that  the  land  owned  by  the  plaintiffs  in  the  town  of  Ca- 
naan consisted  of  90  acres,  which,  exclusive  of  superstructure 
and  fixtures  thereon,  were  of  the  value  of  about  $44  pef  acre ; 
and  that,  from  the  best  means  of  information  in  the  power  of 
the  officers  of  the  ptaintiffs'  company,  the  actual  value  of  such 
real  estate,  including  the  supersttucture  and  fixtures  thereon, 
estimated  at  the  same  rate  as  other  real  estate  was  estimated 
in  the  assessment  in  that  town,  did  not  exceed  the  sum  of 
$33,960.  The  assessors  met  to  review  their  assessment  on  the 
third  Tuesday  of  August,  when  an  agent  of  the  plaintiffs 
appeared  before  them  and  requested  them  to  reduce  the  assess- 
ment of  the  plaintiffs'  road  to  the  amount  specified  in  the  state- 
ment which  had  been  delivered  to  th«m.  This  they  refused  to 
do^  stating,  at  the  same  time,  as  the  complaitit  alleged,  that  they 
had  arrived  at  the  sum  of  $300,000,  by  valuing  the  road 
at  the  co^t  thereof,  and  estimating  the  income  and  product- 
iveness thereof,  , 

In  the  same  asTdesfsmettt  toll,  the  Hudson  and  Berkshire  rail- 
road  company,  whose  r<oad  runs  about  the  same  distance  in  the 
town,  irad  assessed  at  $40,000,  and  it  was  alleged  that  the 
assessors,  l^het  asked  why  the  plaintiffs'  road  was  assessed  at  a 
ntte  io  muel  higher,  when  the  two  roads  Irere  of  about  the  Mm 
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length  in  the  town,  and  the  land  and  superstructure  of  each 
were  of  about  the  same  value,  stated,  in  substance,  that  the  Hud- 
son and  Berkshire  railroad  was  not  a  paying  road,  whereas  the 
plaintiffs'  road  was  paying  a  good  interest,  and  its  capital  stock 
was  above  its  par  value. 

The  complaint  further  alleged,  that  the  assessors,  in  order  to 
make  up  the  valuation  of  $300,000,  as  contained  in  the  assess- 
ment roll,  unlawfully  and  'without  having  any  jurisdiction  so 
to  do,  included  therein  the  sum  of  $250,000  on  account  of  the 
capital  stock  of  the  plaintiff^  company  being  above  its  par 
value,  and  on  account  of  the  prosperity  and  productiveness 
of  the  road ;  that  this  sum  was  included  in  the  assessment 
through  the  mistake  of  the  assessors  as  to  their  duties  in 
making  such  assessment,  or  a  willful  and  corrupt  design  on 
their  part  to  subject  the  plaintiffs  to  unjust,  illegal  and  oppress- 
ive taxation  for  the  benefit  of  themselves  and  the  other  taxable 
inhabitants  of  the  town.  It  was  then  alleged  that  the  assess- 
ment roll  having  been  delivered  to  the  board  of  supervisors,  a 
tax  of  $447,57,  was  set  opposite  to  the  assessment  of  $300,000, 
and  the  usual  warrant  for  the  collection  thereof  delivered  to 
the  collector,  who  was  proceeding  to  collect  the  same ;  that  Jhe 
proportion  of  the  tax  founded  upon  the  illegal  valuation  of 
$250,000  was  the  sum  of  $372,98 ;  that  the  whole  amount  of 
the  tax  to  be  collected  in  the  town,  was  $1614,08 ;  the  whole 
value  of  all  the  real  estate  in  the  town  as  assessed,  was 
$996,210,  and  the  whole  amount  of  personal,  $85,630. 

The  plaintiffs  asked  that  the  collection  of  all  that  part  of  the 
tax  founded  upon  the  illegal  and  unauthorized  valuation  of 
$250,000  might  be  restrained  by  injunction.;,  op,  if  this  remedy 
was  impracticable,  that  the  amount  of  such  illegal  tax  be  ad- 
judged to  be  a  valid  and  subsisting  debt  to  be  enforced  against 
the  town,  with  interest. 

The  material  fiksts  stated  in  the  complaint  were  verified  by 
the  affidavit  of  Henry  Gray,  the  superintendent  of  the  plain* 
tiffs'  road.  Upon  these  papers  an  injunction  was  granted  re- 
straining the  collector  from  proceeding  to  collect  more  than 
$7^59  of  the  tax  against  the  plaintiffs,  until  the  further  order 
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of  the  court.  The  defendants  moved  to  dissolve  the  injunction 
upon  the  affidavits  of  two  of  the  assessors,  and  the  supervisor 
and  the  collector  of  the  town.  The  assessors  swore  that  they 
believed,  when  they  made  the  assessment,  and  still  believed,  that 
|;300,000  was  the  fair  and  true  and  actual  value  of  that  part  of 
the  plaintiffs'  road  situate  in  the  town  of  Canaan,  and  that  they 
would  appraise  the  same  at  that  sum  in  payment  of  a  just  debt 
due  from  a  solvent  debtor.  They  denied  that  they  assessed 
the  plaintiffs'  real  estate  at  the  cost  thereof,  or  by  estimating 
its  productiveness.  On  the  contrary,  they  averred  that  they 
assessed  it  at  its  real  value,  and  according  to  the  statute,  from 
the  best  sources  of  knowledge  and  information  within  their 
power.  They  denied  having  made  to  the  plaintiffs'  superin- 
tendent the  statements  or  admissions  set  forth  in  the  complaint. 
They  also  denied  that  they  ever  stated,  in  substance,  that  they 
had  arrived  at  the  sum  of  $300,000  by  valuing  the  road  at  the 
cost  thereof  and  estimating  its  income  and  productiveness. 
They  denied  that  they  included  the  sum  of  $250,000  in  the 
assessment  on  account  of  the  capital  stock  of  the  plaintiffs 
being  above  par,  or  on  account  of  the  prosperity  or  productive- 
ness of  the  road.  And,  finally,  they  alleged  that  in  making 
the  assessment,  and  preparing  the  assessment  roll,  they  endeav- 
ored, in  all  respects,  to  conform  to  the  laws  upon  that  subject, 
and  they  made  the  assessments  in  conformity  therewith,  and 
annexed  to  such  roll  and  subscribed  and  took  the  oath  required 
by  law. 

H.  Harris,  for  the  plaintiffs. 

H.  Hogeboom,  for  the  defendants. 

Harris,  J.  It  was  the  duty  of  the  assessors  to  estimate  and 
assess  that. section  of  the  plaintiffs'  road  within  their  jurisdic- 
tion, "  at  its  full  and  true  value."  In  ascertaining  this  value, 
the  superstructure  and  fixtures ;  every  thing  annexed  to  the 
land,  was  to  be  taken  into  the  account.  But  whether  the  stock 
was  above  or  below  par,  or  whether  the  business  of  the  road 
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was  productive  or  unproductive,  were  questions  with  which  the 
assessors  had  nothing  to  do.  The  true  rule  is  stated  in  The 
Albany  and  Schenectady  Railroad  Company  v.  Osbarn^  (12 
Barb.  223.)  "  They  are  simply  to  ascertsdn  the  value  of  the 
land,  and  of  the  erections  and  fixtures  thereon,  irrespective  of 
the  consideration  whether  the  road  is  well  or  ill  managed,  or 
whether  it  is  profitable  to  the  stockholders  or  otherwise." 

The  valuation  of  the  assessors,  so  long  as  they  confine  them- 
selves within  this  rule,  however  grossly  they  may  err  in  their 
estimate,  is  conclusive.  Like  the  verdict  of  a  jury,  the  amount 
is  not  to  be  questioned.  The  tax  based  upon  the  assessment  is 
like  a  judicial  sentence,  and  can  only  be  attacked  for  fraud  or 
excess  of  jurisdiction.  The  legislature  has  provided  no  appel- 
late tribunal  to  correct  any  errors  which  the  assessors  or  board 
of  supervisors  may  make,  so  long  as  they  act  within  their  pre- 
scribed jurisdiction.  But  the  assessors  are  officers  created  by 
statute.  Their  powers  are  defined  by  the  law  which  creates 
them.  Though,  while  acting  within  their  authority,  their  acts 
are  unquestionable,  every  thing  they  do  beyond  what  is  pre- 
scribed by  law  is  void.  When,  therefore,  besides  estimating 
and  assessing  the  nine  miles  of  the  plaintiff's  road  lying  in  the 
.  town  of  Canaan,  with  the  superstructure  and  erections  thereon, 
"  at  its  full  and  true  value,"  they  proceeded,  if  so  they  did,  to  add 
any  thing  to  the  valuation,  by  reason  of  the  increased  cost  of  the 
road,  or  on  account  of  its  income  or  productiveness,  so  far  they 
transcended  their  authority,  and  their  act  is  void.  If,  as  the 
plaintiff's  allege,  the  assessors  have  increased  their  valuation 
1^250,000,  for  the  reason  that  the  road  is  doing  a  profitt^ble  busi- 
ness, and  the  stock  of  the  company  is  worth  more  than  par,  such 
increased  valuation  is  not  the  less  an  excess  of  jurisdiction  be- 
cause it  is  added  to  the  appraised  value  of  the  real  estate  itself, 
aad  the  whole  amount  inserted  in  the  assessment  roll,  as  the 
assessors'  valuation  of  the  real  estate.  It  may  be  more  difficult 
to  discriminate  between  ''  the  full  and  true  value  of  the  r^ 
estate,"  and  the  amount  added  upon  other  grounds.  Indeed, 
iQ  Qiost  instances,  this  will  be  impossible.  But  when,  as  in  tho 
<ft^  9f  The  4lbmjf  and  /Schenectady  Railrogd  Compitnjf  v. 
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Osborn^  the  assessors  frankly  avow  the  basis  upon  which  thej 
proceeded  in  making  their  assessment,  so  that  the  court  can  dis- 
tinguish between  what  is  legal  and  what  is  unauthorized,  the 
ussessment,  to  the  extent  that  the  assessors  have  gone  beyond 
their  authority,  may  be  declared  void.  {Bank  of  Utica  t.  The 
City  of  Uticoy  4  Paige,  399.  Utica  Cotton  Manufacturing 
Co.  V.  Supervisors  of  Oneida,  1  Barb.  Ch.  482.  The  Mohawk 
and  Hudson  Railroad  Co.  v.  Clute,  4t  Paige,  384.  Farmers^ 
Loan  and  Trust  Co.  v.  TAc  Mayor,  ^c.  of  New- York,  7 
HUl,  261.)  In  this  case,  assuming  the  facts  to  be  as  stated  in 
the  complaint,  I  have  no  doubt  that  the  assessinent,  in  respect 
to  the  sum  of  $250,000  added  by  the  assessors  to  the  ^^  full  and 
true  value,"  of  that  section  of  the  road  within  their  town,  is  ille- 
gal and  void.  The  assessors  had  no  more  authority  to  increase 
their  valuation  because  the  road  was  productive,  than  they  would 
have  to  tax  the  plaintiffs  for  a  valuable  franchise,  or  for  capital 
expended  in  providing  conveniences  at  the  termination  of  their 
road.  The  difiSculty,  in  all  such  cases,  is,  not  that  the  act  of  the 
assessors,  when  they  exceed  their  powers,  is  not  illegal,  nor  that 
the  courts  have  not  authority  to  declare  their  illegal  acts  void, 
but  in  ascertaining  the  basis  upon  which  the  assessment  was 
actually  made. 

Here,  there  are  two  railroads  running  near  each  other,  and  in 
the  same  direction,  through  the  town.  Th^  distances  they 
run  in  the  town  are  nearly  equal.  Each  has,  it  is  said,  a  single 
track.  It  would  seem  probable  that  the  cost  of  one,  did  not 
vary  greatly  from  that  of  the  other.  By  what  arithmetic,  then, 
the  assessors,  while  confining  themselves  within  the  rule  of  es- 
timate given  them  by  the  legislature,  could  assess  one  road  at 
$300,000,  and  the  other  at  $40,000,  I  confess  I  am  unable  to 
see.  And  yet  this  has  been  done,  and  the  assessors  insist 
they  have  done  it  according  to  law.  They  swear  that,  when 
they  made  the  assessment,  they  believed,  and  that  they  yet  be- 
lieve, that  the  fair  and  true  and  actual  value  of  that  part  of  the 
plaintiffs'  road  situated  in  their  town  was,  and  is,  $300,000.  If 
this  be  80^  the  plaintiffs  mu3t  &il  in  their  action.  Though  it 
could  be  demonstrated  that  the  assessors  h$td  erred,  and  that 
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egregiouslj,  in  their  judgment,  no  tribunal  has  been  endowed  with 
powfer  to  correct  such  error.  like  the  verdict  of  a  jury,  if 
founded  on  correct  principles,  it  must  stand,  however  much  its 
conclusions  may  surprise  us.  The  affidavits  read  upon  this  mo- 
tion fully  deny  all  the  allegations,  by  which  the  plaintiffs  showed 
themselves  entitled  to  the  injunction.  Of  course,  whatever  may 
be  the  final  result  of  the  action,  the  plaintiffs  are  no  longer  exh 
titled  to  restrain  the  collection  of  the  tax. 

Prior  to  the  act  of  1851,  (Sess.  Ltaws,  1851,  p.  S82,)  the  party 
liable  to  taxation  might  control  the  discretion  of  the  assessors  in 
fixing  a  valuation  upon  his  property,  by  his  own  affidavit 
(1  R.  S.  892,  { 15.)  But  now,  although  it  is  their  duty  to  examine 
the  person  who  applies  to  have  the  assessed  value  of  his  fropertj 
reduced,  the  assessors  are  at  liberty  to  fix  the  value  at  such  sum 
as  they  deem  just,  notwithstanding  such  examination.  There 
is,  therefore,  no  longer  any  check  upon  the  power  of  assessors 
in  fixing  the  value  of  taxable  property,  so  long  as  ihej  profess 
to  foUow  the  rule  of  valuation  prescribed  by  statute ;  unless,  in- 
deed, the  assessed  value  be  so  outragously  disproportioned  to 
the  real  value  as  to  furnish  clear  evidence  of  corruption  or  fraud. 
Then,  as  in  other  cases  of  fraud  in  judicial  proceedings,  a  court 
of  equitable  jurisdiction  might  interfere.  (See  Hoggins  v. 
King,  8  Barb.  S.  C.  Rep.  616.) 

The  omission  ef  the  assessors  to  state  the  number  of  acres  of 
land  assessed  to  the  plaintiffs  in  their  town,  was  not  such  a  de- 
fect in  their  proceedings  as  to  deprive  them  of  jurisdiction.  In 
respect  to  such  property  as  the  plaintiffs'  road,  I  am  inclined  to 
think  the  requirem^it  of  the  statute  may  he  satisfied,  imperfeatly 
perhaps,  by  stating  the  number  of  miles  of  road,  without  adding 
the  quantity  of  land.  But,  at  most,  it  was  an  irregularity,  and, 
therefore,  could  not  destroy  the  validity  of  the  assessment 
{Siee  Twrrey  v.  MUlbury,  21  Pick.  64,  eUed  in  Van  Rensselamr 
V.  Witbcck,  7  Barb.  140.) 

The  injunction  must  be  dissolved.  The  costs  of  the  motka 
should  abide  die  event  of  the  action. 

[Alsany  Sfccxil  Tsrm,  Februaiy  22, 11^53.    BorrU,  Jottics.] 
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Whcro  the  original  proprietors  of  a  villaf^e,  on  dividing  the  land  into  loti, 
luako  a  mup,  upon  which  they  designate  an  alley,  and  in  selling  lots  they 
bunnd  them  upon  such  alley,  as  between  the  proprietors  and  their  grantees, 
sacb  act  sccnres  a  right  of  way ;  but  the  alley  does  not  thereby  be^come  a 
public  highway. 

The  dedication  must  be  accepted,  and  the  highway  must  be  laid  out.  Until 
that  is  done,  the  alley  remains  the  property  of  the  original  proprietors,  sub- 
ject to  a  rfght  of  way  in  those  who  baVo  taken  deeds  of  lots  bounded  Upon 
the  alley. 

And  before  the  village  corporation  can  remove  buildings  fVom  such  alley,  wi- 
dur  an  authority  conferred  bytheir  charter  to  **  rcguUte  streets,"  &€.  they 
must  ratify  the  act  by  which  tho*alley  was  dedicated  to  the  use  of  the 
public. 

They  roust  accept  the  gift.  And  (his  can  only  be  done  by  Instituting  the  pro- 
ceedings which  the  taw  baa  prescribed  for  laying  out  and  opening  public 
highways  in  the  village. 

Motion  to  dissolve  injunction.  Tbe  complaint  stated  thait 
the  plaintiff  was  the  own^r  of,  and  had  in  possessioli  a  lot  in  the 
village  of  West  Troy,  extending  from  Rochester-street  westerly 
to  the  east  hounds  of  a  piece  of  land  which  had  been  laid  out  on 
the  map  or  plan  of  the  village,  made  by  the  original  proprietors, 
as  an  alley ;  that  the  plaintiff  htA  erected  a  mansion  house  on 
the  front  of  the  lot,  and  in  the  rear  a  valuable  barn  and  other 
otithouses ;  that  the  defendants,  alleging  that  the  bam  and  ont- 
honses  were  an  encroachment  npon  the  alley,  were  proceeding 
to  tcfar  thetki  down.  It  was  alleged  that  the  bnildings  were  not 
upon  the  alley  but  were  on  the  tends  of  the  plaintiff.  It  wa'S 
frtrther  stated  that  the  land,  upon  which  the  buildings  stand, 
had  never  been  used  or  occupied  as  a  highway,  and  that  the 
buildings  had  been  erected  and  standing  on  the  site  and  in  the 
position  and  place  they  occupied  at  the  time  of  the  commence- 
ment of  this  suit,  and  that  the  premises,  as  then  occupied,  had 
been  enclofired  by  fences,  for  more  than  twenty  years.  The  relief 
asked  was,  that  the  defendants  might  be  restrained  from  remov- 
ing the  buildings,  and  required  to  pay  the  damages  sustained  by 
the  plaintiff  in  consequence  of  what  had  already  been  done. 

Upon  the  complaint,  duly  verified,  an  order  of  injunction  Wa& 
issued  aeeording  to  the  prayer  thereof.    The  ddlditdnrta,  by 
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their  answer,  stated  that,  in  1825,  the  original  proprietors  of  the 
premises  in  question  dedicated  to  the  use  of  the  public  an  alley 
twenty  feet  in  width,  equi-distant  from  Rochester  and  Cham- 
plain-streets,  and  that  the  alley  became  and  was,  and  had  con* 
tinned  to  be,  for  all  legal  purposes,  a  public  highway ;  that  by 
their  act  of  incorporation  the  defendants  were  authorized  to  reg- 
ulate streets,  &c.  and  by  virtue  of  the  authority  in  them  vested, 
they  did,  on  the  13th  of  November,  1852,  pass  an  ordinance 
requiring  the  owners  of  lots  upon  the  alley  to  open  the  same 
opposite  to  their  respective  lots,  and  to  remove  all  obstructions 
therefrom,  within  six  weeks,  and  in  case  of  neglect,  that  the 
same  should  be  done  by  and  under  the  direction  of  the  president 
and  trustees  of  the  second  and  third  wards  of  the  village ;  that 
the  plaintiff  refused  to  comply  with  the  ordinance  within  the 
time  specified,  and  thereupon  the  officers  of  the  defendants, 
authorized  so  to  do,  proceeded  to  remove  the  obstructions  from 
the  alley,  and  to  repair  and  improve  the  same,  as  directed  by 
the  ordinance ;  and  in  doing  so  it  became  and  was  necessary  to 
enter  upon  the  premises  occupied  by  the  plaintiff  and  to  remove 
the  barn  and  outhouses  mentioned  in  the  complaint,  which  were 
encroachments  upon  and  obstructions  in  said  alley. 

Affidavits  were  read  in  support  of  the  motion,  showing  that 
the  plaintiff's  buildings  were  in  fact  located  upon  the  ground 
claimed  by  the  defendants  as  an  alley.  Also  an  affidavit  of  the 
president  of  the  village,  stating  that  the  alley  had  been  dedicated 
to  the  public  use  by  the  original  proprietors  in  1825  ;  that  the 
trustees  of  the  village  had  adopted  and  taken  possession  of  it  as  a 
public  highway,  and  had  exercised  acts  of  control  over  it  as  sncL 

W.  W.  Frothinghamy  for  the  plaintiff. 

H.  A.  Brigham  and  J.  JET.  Brisbane  for  the  defendants. 

Harris,  J.  The  defendants  are,  by  their  charter,  declared 
to  be  commissioners  of  highways,  and  as  such  are  charged  with 
the  duty  of  "  regulating  streets,  roads,  lanes  and  alleys  already 
laid  out,  or  which  shotdd  thereafter  be  laid  out,  within  their  vil- 
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lage."  {Sess.  Laws  of  1850,  p.  444,  §  48.)  The  duty  of  regu- 
lating streets,  &c.  IdtoItcs  the  right  to  remove  obstructions.  If, 
therefore,  the  alley  in  question  is  a  public  highway  or  street,  the 
defendants  were  authorized  to  do  what  they  have  done  for  the 
purpose  of  removing  obstructions. 

The  question  therefore  is,  whether  the  alley  is  in  fact  a  public 
highway.  The  original  proprietors,  when  they  divided  their 
land  into  lots,  made  a  map,  upon  which  they  designated  the 
alley  in  question,  and  upon  the  sale  of  lots,  bounded  them  upon 
the  alley  thus  designated.  As  between  the  original  proprie- 
tors and  those  to  whom  they  conveyed,  this  act  of  the  proprietors 
secured  a  right  of  way.  But  the  alley  thus  designated,  and  in 
respect  to  which  the  purchasers  of  the  lots  had  acquired  an  in- 
defeasible right  of  way,  did  not  thereby  become  a  public  high- 
way. The  dedication  must  be  aecepted.  The  highway  must  be 
laid  out.  Until  that  is  done  the  alley  would  remain  the  prop- 
erty of  the  original  proprietors,  subject  to  a  right  of  way  in  those 
who  had  taken  deeds  of  lots  bounded  upon  the  alley.  (  Wil- 
loughby  V.  Jenksy  20  Wend.  96.  In  the  matter  of  Levns- 
street^  2  Id.  472.  Livingston  v.  The'  Mayor,  ^c.  of  New- 
York,  8  Id.  85.  Wyman  v.  The  Mayor  of  New-  York,  11  Id. 
486.)  The  principle  settled  by  these  cases  is,  that  where  lots 
are  conveyed,  bounded  upon  streets  which  have  not  been  opened 
or  laid  out  by  the  municipal  authorities,  the  purchasers,  and 
perhaps  the  public,  acquire  a  perpetual  right  of  way  over  such 
streets.  The  act  of  the  proprietor  amounts  to  a  dedication,  so 
that  when  proceedings  are  instituted  for  making  such  streets 
public  highways,  the  proprietor  is  only  entitled  to  a  nominal 
compensation  for  his  interest  in  the  land.  It  is  assumed,  in  all 
these  cases,  that  the  mere  dedication  of  a  street  to  public  use, 
does  not  make  it  a  public  street  until  the  dedication  is  ratified 
by  the  public  authorities.  The  same  proceedings  must  be  had 
for  opening  or  laying  out  such  street  as  if  there  had  been  no 
dedication. 

The  defendants  in  this  case  do  not  pretend  that  any  legal 
proceedings  have  ever  been  taken  for  the  purpose  of  making  the 
alley  a  public  highway.    They  rely  entirely  upon  the  acts  of 
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the  originarl  proprietors  amounting  to  a  dedication.  They  insist 
that  ^  on  and  after  snch  ceding,  dedication,  giving,  appropriai> 
tion  and  setting  apart,  the  alley  became  and  tras,  and  ha6  con- 
tinued to  be  a  public  highway  for  all  legal  intents  and  purposes." 
In  this  they  are  mistaken.  Before  they  can  exercise  the  right 
to  "  regtdat^^  the  alley  as  a  public  highway  of  the  village,  they 
must  ratify  the  act  by  which  it  Was  dedicated  to  the  use  of  the 
public.  They  must  accept  the  gift.  This  can  only  be  done  hf 
instituting  the  proceedings  which  the  law  has  prescribed  for  lay* 
ing  out  and  opening  public  highways  in  the  village.  Not  hav- 
ing done  this,  they  had  no  right  to  interfere  with  the  plaintiff's 
buildings,  though  standing  upon  the  land  which  had  been  de- 
voted to  the  use  of  an  alley  by  the  original  proprietors.  The 
injunction  was  therefore  properly  grbnted,  and  the  motion  to 
dissolve  it  must  be  denied  with  costs. 

[Albany  Special  Term,  February  22, 1858.    JEToms,  Justice.] 


BoYNTON,  SouTHWricK  and  others  vs.  The  Clinton  and  Es- 
sex Mutual  Insurance  Company. 

Where  tfae  tssuredi  a  mortgagor,  after  assigning  the  poHcy  to  his  mortgages, 
with  tlBie  consent  of  the  jnsnre^and  as  collateral  security,  conveyed  a 
moiety  of  the  premises  in  fee,  and  at  the  same  time  took  hack  a  lease  of 
the  same  for  five  years,  at  a  nominal  rent,  and  agreed  to  keep  and  leave  the 
premises  in  repair;  and  the  amount  due  on  the  mortgage  was  more  than 
half  of  the  amount  of  the  insurance,  and  by  the  terms  of  the  charter  of  the 
insurance  company  a  transfer  of  the  property  without  consent  of  the  com- 
pany rendered  the  policy  void }  Bdd,  that  there  could  be  no  recoveiy  for 
any  loss  beyond  the  amount  due  on  the  mortgage. 

It  seems,  in  such  a  case,  the  lessee  would  be  obliged  to  rebuild. 

Payment  of  an  assessment,  made  after  the  property  is  burned,  doeanot  obviite 
the  objection  arising  fVom  alienatioa. 

After  an  assignment  of  a  policy  of  insurance,  with  the  consent  of  the  intnrern^     _ 
the  assured  can  do  no  act  affecting  the  rights  of  the  assignee,  without  the 
privity  of  the  latter. 

Where  goods  insured  are  described  as  "  in  the  store  part"  of  the  builamg  Iih 
iiired  in  tfae  «uiw  pdiey,andet  thetitteofthe  teethe  goods  «ral»a 
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room  in  another  part  of  the  buildingi  occupied  for  a  different  purpose ;  the 
"  store  part"  being  then  in  the  occupation  of  other  personSj  no  recoirery 
can  be  had,  for  the  loss  of  the  goods. 

Where  a  policy  of  insurance  is  assigned-  as  collateral  security  for  a  debt,  the 
assignor  and  assignee  may  Join  in  a  suit  to  recover  the  loss. 

An  insurance  company  may  waive  defects  in  the  preliminary  proofo,  by  object- 
ing to  the  payment  of  the  loss  solely  upon  other  grounds. 

This  was  an  action  to  recover  for  the  loss  of  property  insured 
by  the  defendants.  On  the  first  day  of  March,  1845,  South  wick, 
Cannon  and  Warren,  sold  a  lot  in  the  village  of  Plattsburgh,  on 
which  was  a  building  divided  into  two  stores,  to  the  plaintiff 
Boynton,  for  $1600,  and  took  firom  him  a  bond  and  mortgage 
for  the  purchase  money,  payable  in  eight  annual  installments. 
The  principal  value  was  then  supposed  to  consist  of  the  building, 
which  was  proved  to  be  worth  $2500  or  $3000  at  the  time  of 
the  fire.  Boynton  agreed  to  obtain  an  insurance ;  and  on  the 
first  of  May,  1845,  the  defendants  insured  $1200  on  the  build- 
ing, and  $400  on  the  goods,  for  five  years ;  the  policy  containing 
a  clause  that  the  interest  of  the  assured  was  not  assignable 
without  the  consent  of  the  defendants  in  writing ;  and  the  policy 
was  to  be  void,  if  Boynton  transferred  the  property  without  like 
consent.  The  policy  was  assigned  to  S.,  C.  and  W.,  on  the  24th 
of  June,  1845,  with  the  consent  of  the  defendants ;  8.,  C.  and  W. 
signing  the  premium  notes  with  Boynton.  This  assignment 
was,  in  fact,  made  as  collateral  security  for  their  debt.  On  the 
16th  of  March,  1848,  Boynton  gave  a  deed  in  fee  to  one  H.  G. 
Tisdale;  of  the  north  half  of  the  property,  or  north  store,  for  the 
consideration  of  $1500.  It  was  admitted  that  the  part  conveyed 
to  Tisdale,  and  the  remainder,  were  of  equal  value.  At  the 
time  of  this  conveyance,  Tisdale  gave  to  Boynton  a  lease  of  the 
same  north  half,  for  the  term  of  five  years,  at  the  yearly  rent  of 
one  dollar ;  and  Boynton  covenanted  therein  to  keep  and  leave 
the  premises  in  good  condition  and  repair,  and  deliver  them  up 
in  as  good  repair  as  the  same  might  be  any  time  during  the 
term,  the  natural  decay  of  time  excepted.  On  the  10th  of  Avt- 
gust,  1849,  ^e  store  was  burned,  and  also  good^  belonging  to 
the  plaintiff,  to  the  amount  of  $123.  At  the  time  of  the  fire, 
Bey&toB  waa  in  poseesnen  pf  an  office  ia  the  wmid  irtecyy  ^ 
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which  he  had  a  few  goods,  and  also  a  few  in  the  third  story, 
having  rented  the  stores  to  others.  On  the  29th  of  October, 
1849,  the  defendants  made  an  assessment  of  $28,16,  upon  the 
premium  note,  of  which  they  gave  notice  to  Boynton  on  the  16th 
of  November,  1849,  and  which  was  paid  by  the  plaintiffs,  S.,  C. 
and  W.  The  amount  due  from  Boynton  to  S.,  C.  and  W.,  at 
the  time  of  the  trial,  wa«  $816.  When  the  preliminary  proofs 
were  presented  to  the  defendants,  they  refused  to  pay  for  the 
real  estate,  because  of  the  alienation ;  and  for  the  personal,  be- 
cause it  was  not  in  the  place  where  it  was  when  insured.  Some 
of  the  facts  are  more  particularly  stated  in  the  opinion  of  the 
court 

G.  M  Beckwithj  for  the  plaintiffs. 

C  F.  Taber,  for  the  defendants. 

Hand,  J.  No  point  has  been  made,  that  the  preliminary 
proofs  were  insufScient.  Had  that  objection  been  raised  I  think 
it  was  waived  by  the  defendants  putting  their  refusal  to  pay 
upon  other  grounds.  (JEtna  Ins.  Co.  v.  Tyler,  16  Wend.  885. 
Francis  v.  Ocean  Ins.  Co.,  6  Cowen,  404.  O  ^Niel  v.  Buffalo 
Ins.  Co.,  8  CcmsL  122.) 

The  assignment  of  the  policy  to  Southwick,  Cannon  and  War- 
ren, was  made  with  the  consent  of  the  company.  After  that, 
Boynton  could  do  no  act  to  affect  the  rights  of  the  assignees, 
without  their  privity.  ( Trader^  Ins.  Co.  v.  Robert,  9  Wend. 
404 ;  &  C,  17  Id.  631.  TiUmi  v.  The  Kin/^ston  Mutual  Ins. 
Co.,  7  Barb.  570.  Conover  v.  Mutu4il  Insurance  Co.  of  Albany, 
1  Comst.  290.)  It  follows,  that  the  assignees  are  entitled  to 
recover  the  sum  still  due  on  their  mortgage,  which  is  admitted 
to  be  $816,  and  interest  from  the  fifth  of  June,  1849. 

Beyond  this,  I  think  there  can  be  no  recovery.  The  seventh 
section  of  the  act  of  incorporation  of  the  defendants,  {Laws  of 
1886,  pp.  462,  44,)  declares  that  "  when  any  property  insured 
with  this  corpioration  shall  be  alienated  by  sale  or  otherwise, 
the  policy  shall  thereupon  be  void,  and  be  surrendered  to  the 
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directors  of  said  company,  to  be  canceled ;  and  upon  such  sur- 
render, the  assured  shall  be  entitled  to  receive  his  deposit  notes 
upon  payment  of  his  proportion  of  all  losses  and  expenses  that 
have  accrued  prior  to  such  surrender,"  <kc.  The  plaintiffs' 
counsel  insists  that,  as  Boynton  at  the  same  time,  took  back  a 
lease  from  his  grantee  for  five  years,  at  a  nominal  rent  of  one 
dollar,  and  agreed  therein  to  "  keep  and  leave"  the  buildings 
"  in  good  condition  and  repair ;"  and,  at  the  expiration  of  the 
term,  deliver  up  4;he  premises  "  in  as  good  repair  as  the  same 
now  are  or  may  be  in,  any  time  during  the  said  term,  the  natural 
decay  of  time  excepted ;"  this  is  not  an  alienation  that  comes 
inthin  the  spirit  of  the  a«t.  That  Boynton  is  obliged  to  repair 
the  damage  done  by  fire,  and  that,  in  fact,  this  is  a  conveyance 
to  commence  in  future.  (1  R.  S.  724.)  Boynton,  probably, 
could  have  been  compelled  to  rebuild.  {Pym  v.  Blackburnj 
8  Vesey,  88.  Philips  v.  Stevens,  16  Mass.  Rep.  238.  Bul- 
lock V.  Do?nmitt,  6  Term  Rep.  650 ;  8.0.2  Chitt  Rep.  608. 
Paradine  v.  /anc,  Alleyrij  27.  Mantz  v.  Goring^  4  Bing. 
K  C.  451.  Payne  v.  Haine,  16  Mees.  Sr  Welsby,  541.  Ches- 
lerfield  v.  Bolton,  Caniyn's  Rep.  627.  Plowd.  29.  5  Vin.  256. 
6  Id.  406,  6.  2  Saund.  R.  422,  n.  1  Id.  322,  n.  7  Corny n's 
Land,  and  Ten.  201,  et  seq.  And  see  Warner  v.  Hitchins, 
6  Barb.  666.)  But,  however  that  may  be,  it  makes  no  differ- 
ence in  this  case ;  for  this  was  unquestionably  an  alienation  of 
the  property.  It  was  not  a  mere  agreement  to  convey  at  some 
future  day ;  but  was,  what  it  purported  to  be,  a  conveyance  in 
fee.  The  grantor  received  a  lease  for  five  years ;  but  nothing 
appears  to  show  that  the  conveyance  was  not  absolute.  The  fee 
was  immediately  vested  in  the  grantee.  And  that  made  void 
the  insurance  as  to  the  equity  of  redemption,  by  the  express 
provisions  of  the  statute,  unless  subsequently  ratified  and  con- 
firmed to  the  grantee. 

Nor  does  the  payment  of  a  subsequent  assessment  by  his 
assignees,  aid  Boynton.  And  would  not,  had  he  paid  it  him- 
self. I  should  have  been  better  satisfied,  if  he  could  have 
put  this  upon  the  ground  of  estoppel,  as  in  F^ost  v.  The 
Saratoga  Mutual  Ins.  Co.,  (5  Demo,  154.)    But  in  that  case 
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there  was  a  breach  of  warranty,  which  made  the  policy  void. 
Here  it  is  made  so  by  the  act  of  incorporation ;  and  the  defend- 
ant is  a  member  of  the  company ;  and  it  has  been  expressly 
held,  the  opinion  of  the  aoxirt  being  given  by  the  same  judge 
who  gave  the  opinion  in  Frost  v.  The  Saratoga  Mutual  Ins. 
Co.,  that,  under  that  clause  an  assessment  and  payment  thereof, 
after  alienation,  were  neither  a  waiver  nor  an  estoppel.  {Neely 
V.  Onondaga  County  Mutual  Ins.  Co.,  7  Hill,  49.) 

Nor  can  Boynton  recover  for  the  parcel  of  goods  said  to  have 
been  destroyed.  The  insurance  was  on  the  goods  ^^  in  the  store 
part."  He  had  let  the  store  and  removed  a  few  articles  into  the 
second  and  third  stories  of  the  north  store.  The  counsel  waived 
all  claim  to  those  in  the  attic  or  third  story.  And  as  to  those 
in  the  second,  if  he  could  recover,  no  amount  or  value  was  shown. 
Indeed,  hardly  any  thing  denominated  goods  has  been  shown  to 
be  there,  except  some  camphor  in  jars.  A  snuff  jar  and  some 
tea  chests  were  there,  but  no  proof  of  their  contents,  or  that 
they  contained  any  thing,  was  given.  These  were  in  his  own 
office,  not  in  the  "  store  part."  It  did  not  appear  that  they  were 
kept  for  sale,  or  had  ever  been  in  the  store,  or  that  the  office 
was  in  any  way  connected  with  the  store.  I  do  not  say  that 
this  policy  would  cover  only  goods  in  the  sales  room  ;  and  not, 
for  instance,  a  surplus  kept  to  replenish,  &c.  That  case  is  not 
now  under  consideration.  But  these  articles  were  not  within 
the  spirit  or  letter  of  the  policy. 

These  plaintiffs  could  not  have  joined  before  the  code.  {Mann 
V.  Herkimer  Ins.  Co.,  4  Hill,  187.  Howard  v.  Albany  Ins.  Co., 
8  Denio,  805.  And  see  Carpenter  v.  Prov.  Wtxsh.  Ins.  Co., 
16  Peters,  498.)  And  I  have  had  some  doubt  upon  this  point, 
but  it  was  admitted  that  the  assignment  to  the  mortgagees  was 
as  collateral  security.  This  being  so,  I  think  Boynton  may  be 
coplaintiff  under  our  present  system.  (Code,  §§  111,  117.) 
Both  have  '^  an  interest  in  the  subject  of  the  action."  Although 
the  alienation  of  Boynton  rendered  the  policy  void  except  aa  to 
the  interest  of  his  mortgagees,  so  far  he  was  yet  interested ;  and 
payment  of  this  loss  to  them  would  enure  to  his  benefit.  And 
if  they  had  compelled  him  to  pay  the  mortgage  after  the  loss, 
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unless  the  loss  was  occasioned  by  his  misconduct,  he  would  have 
been  entitled  to  the  benefit  of  their  claim  upon  the  defendants. 
{Robert  v.  Traders'  hisurance  Co,,  17  Werid.  681.  I'tUou 
y.  Kingston  Mutual  Ins.  Co.,  supra.) 

There  must  be  judgment  for  the  plaintiffs  for  the  amount  due 
on  the  mortgage. 

[E8S£x  Special  Term,  March  7, 1853.    Haiid^  Justice.] 


Stanton  and  wife,  appellants,  vs.  Wetherwax  and  others, 
respondents. 

On  an  appea],  when  the  relief  sought  is  the  reversal  of  the  Judgment  or  decree, 
and  a  new  trial)  the-  court  is  to  take  into  consideration  all  the  testimony 
given  by  the  unsuccessful  pai-ty  which  was  admitted^  even  erroneously, 
and  on  which  the  court  below  acted  in  making  up  its  judgment.  And  this 
for  the  reason  that,  had  the  evidence  been  excludedj  the  party  might  have 
resorted  to  other  proof. 

The  only  exception  to  this  rule  is  where  the  court  can  see  that  no  different 
state  of  things  could  possibly  exist,  on  a  new  trial. 

In  the  statute  concerning  wills,  the  term  "  unsound  mind"  is  used  as  synony- 
mous with  Tum  compos  meniis. 

When  a  person  conccive»  something  extravagant  to  exist,  which  has  no  exist- 
ence whatever,  save  in  his  own  heated  imagination,  but  he  is  incapable  of 
being  reasoned  out  of  that  conception,  such  person  may  be  said  to  be  under 
a  ddusion ;  and  the  absence  or  presence  of  delusion,  so  understood,  forms 
the  true  test  or  criterion  of  absent  or  present  insanity. 

Delusion,  in  this  sense  of  the  word,  and  insanity  are  convertible,  terms. 

A  will  made  under  the  influence  of  a  powerful  delusion,  which  has  not  only 
impaired  but  perverted  the  testator's  judgment  and  understanding  in 
relation  to  sul^ects  connected  with  the  provisions  of  the  will,  so  as  to  exer- 
cise a  controlling  influence  in  the  disposition  of  his  property,  is  not  the  will 
of  a  person  of  sound  mind  \  the  mind  of  the  testator  being  unsound  quoad 
the  very  subject  on  which  he  is  called  to  exercise  its  powers,  in  making 
the  will. 

When  a  wUl  propounded  for  probate  is  aUeged  to  have  been 'executed  by  the 
testator  under  the  influence  of  a  ddusion,  it  is  the  duty  of  the  surrogate  to 
inquire  and  decide  the  question  whether  it  was  so  executed. 

He  should  also  pass  upon  the  question  whether  the  unsoundness  of  the  testa- 
tor's niad  extended  to  so  many  subjects,  and  perverted  hit  judgment  is 
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relation  to  so  many  topics,  as  to  obscure  and  distort  bis  entire  mental  fkenl- 
ties,  and  to  amount  to  a  general  nnsoundness  of  mind  tbat  woald  entirely 
incapacitate  bim  from  making  a  rational  or  valid  disposition  of  bis  property. 

This  was  an  appeal  fh)m  a  decree  of  the  Burrogate  of  Herki- 
mer county,  admitting  to  probate  the  will  of  William  Feeter, 
deceased.  The  will  bore  date  the  21st  of  August,  1849.  Feeter 
committed  suicide  in  April,  1852.  He  left  him  surviving  five 
daughters  by  his  first  wife,  all  married,  and  four  children  by  his 
second  wife — two  daughters  and  two  sons.  One  of  these  daugh- 
ters was  married  to  the  respondent  Wetherwax;  the  other 
daughter  and  the  sons  were  minors,  the  sons  being  the  youngest. 
He  left  real  estate  of  the  value  of  about  $10,000,  and  personal 
property  of  the  value  of  about  $1500.  The  deceased  was  from 
65  to  70  years  old.  By  the  will  he  gave  all  his  property  to  his 
two  sons,  except  a  legacy  of  $100-each  to  the  daughters  of  the 
first  wife,  and  about  $400  each  to  the  two  daughters  by  the 
second  wife.  The  probate  of  the  will  was  opposed,  on  the  ground 
that  the  testator  was  not  of  sound  mind.  It  appeared  that  after 
the  death  of  his  second  wife,  and  from  1847  to  the  time  of  his 
death,  particularly  during  the  years  1848  and  1849,  he  was  in 
feeble  health,  his  mind  diseased,  and  especially  that  he  waa 
laboring  under  delusion  as  to  his  property  and  its  situation. 
The  evidence  of  the  contestants  of  the  wiU,  described  particu- 
larly his  appearance,  conduct  and  conversation  during  the  period 
in  question,  and  comprised  the  testimony  of  all  the  medical  wit- 
nesses who  attended  him  during  that  time.  The  evidence  of  the 
propounders  of  the  will  gave  but  few  facts  touching  the  conver- 
sation or  particular  conduct  of  the  deceased,  although  these  wit> 
nesses  expressed  their  opinion  that  he  was  competent  to  do 
business.  The  substance  of  the  testimony  before  the  surrogate, 
is  given  in  the  opinion  of  the  court. 

F.  Keman,  for  the  appellants. 

L.  Ford,  for  the  respondents. 


OSWEGO— APEH,  1868.  £61 


Stanton  v.  Wetherwax. 


Bjf  the  Caurij  GbtiDLET,  J.  The  surrogate  decided  to  admit 
the  will  'to  probate ;  and  this  is  an  appeal  from  the  decree  made 
upon  that  decision.  The  appellant  seeks  to  reverse  the  decision 
of  the  surrogate,  on  the  ground  that,  in  making  it,  he  adopted  an 
erroneous  rule  of  law.  He  ad<^ted  the  rule  that  has  been  held 
to  apply  to  cases  where  the  objection  to  the  testator's  capacity 
was  based  on  imbecility  ofnUndj  arising  out  of  a  general  decay 
of  the  £EkCulties  by  old  age,  grief,  or  other  causes ;  and  not  on 
the  ground  of  insamty  or  insane  delusion.  Preliminary  to  this 
inquiry,  however,  is  another,  growing  out  of  the  admission  of  tiie 
heirs  at  law  of  the  testator  as  witnesses  for  the  contestants, 
against  the  objection  of  the  propounders  of  the  will.  It  is  now 
said  that  the  surrogate  erred ;  and  we  are  asked,  on  this  argu- 
ment, to  strike  out  of  the  case  the  most  material  portions  of  the 
evidence  oq  the  psurt  of  the  appellants.  Even  if  we  conceded 
that  these  witnesses  were  improperly  admitted,  the  answer  to 
this  demand  is,  that  on  an  appeal,  when  the  relief  sought  is  the 
reversal  of  the  judgment  or  decree,  and  a  new  trial  before  the 
same  tribunal  or  any  other,  the  court  is  to  take  into  considera- 
tion all  the  testimony  given  by  the  unsuccessful  party  which  was 
admitted,  even  erroneously,  and  on  which  the  court  acted  in 
making  up  its  judgment.  For  the  plain  reason  that,  had  the 
evidence  been  excluded,  the  party  might  have  resorted  to  other 
proof.  This  principle  is  clearly  expressed  in  Elsey  v.  Metccdf, 
(1  Denioy  326,)  by  Judge  Bronson.  The  only  exception  to  this 
rule  is  where  the  court  can  see  that  no  different  state  of  things 
could  possibly  exist,  on  a  new  trial.  Again ;  granting  that  the 
code  does  not  embrace  proceedings  of  this  description,  before 
surrogates,  yet  it  is  not  entirely  clear  that  the  rule  contained  in 
the  898th  and  899th  sections  of  that  instrument  is  not  the  rule 
for  a  surrogate ;  since  those  sections  have  been  applied  to  exist- 
ing suits — ^thus  introducing  a  new  general  mle^  by  analogy  to 
which  the  proceedings  before  the  surrogate  are  conducted.  It 
is  however  enough  that  for  the  purpose  of  this  argument  we 
must  regard  the  -evidence  as  properly  received. 

We  come  then  to  the  main  question,  whether  the  surrogate 
decided  the  case  on  an  erroneous  rule  of  law.    He  obviously  ap- 
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plied  to  the  testator  the  rule  provided  for  idiots  and  imbeciles, 
as  stated  and  illustrated  in  the  Lispenard  case.  There  is,  how- 
ever, another  class  of  persons  who  may  come  under  the  definition 
of  ^^ unsound  mind"  stated  in  the  statute.  (2  R,  S.  56,  §  1. 
Id,  60,  §  21.)  The  term  ^^  unsound  mind"  is  used  in  our  stat- 
ute as  synonymous  with  "  non  compos  msntis"  which,  according 
to  Lord  Coke  and  Blackstone,  embraces  four  classes  of  persons ; 
1.  Idiots  from  birth.  2.  Those  who,  by  sickness,  grief,  or  other 
accident,  wholly  lose  their  reason  and  understianding.  3.  Luna- 
tics. 4.  Drunkards,  and  those  who  voluntarily,  temporarily  de- 
prive themselves  of  understanding.  {See  8  Denio,  41.)  This 
is  an  accurate  definition,  provided  we  are  to  understand  the  word 
lunatic  in  a  large  sense,  as  equivalent  to  madness,  or  insane  de- 
lusion, as  the  term  is  used  by  Sir  John  Nichol  in  3  Addam^ 
EccL  Rep.  78,  and  not  to  a  temporary  delusion,      « 

Sir  John  Nichol,  in  the  celebrated  case  of  Dew  v.  Clarke,  (3 
Ad. 79 ;  Eng.  Eccl  Rep.  vol.  %  p.  441,)  says,  "The  true  test 
of  the  absence  or  presence  of  insanity  I  take  to  be  the  absence 
or  presence  of  what,  used  in  a  certain  sense  of  it,  is  comprisable 
in  a  single  term,  namely  delusion.  Whenever  the  patient  once 
conceives  something  extravagant  to  exist,  which  has  still  no  ex- 
istence whatever  but  in  his  own  heated  imagination ;  and  when- 
ever, at  the  same  time,  having  once  so  conceived,  he  is  incapable 
of  being,  or  at  least  of  being  permanently  reasoned  out  of  that 
conception,  such  a  patient  is  said  to  be  under  a  delusion^  in  a 
peculiar  half  technical  sense  of  the  term ;  and  the  absence  or 
presence  of  delusion  so  understood  forms,  in  my  judgment,  the 
only  true  test  or  criterion  of  absent  or  present  insanity.    Li  short 

*  I  look  upon  delusion,  in  this  sense  of  it,  and  insanity  to  be  al- 
most, if  not  altogether,  convertible  term^."  Adopting  this  defi- 
mti(m  of  insanity,  there  is  abundant  evidence  of  the  unsound 
mind  of  the  testator.  He  was  under  a  deep  delusion  as  to  his 
property  and  circumstances.  Being  a  man  worth  fifteen  or 
twenty  thousand  dollars,  he  was  harassed  by  the  JFear  of  being 

^  sent  to  the  poor-house.  He  was  under  a  delusion  in  relation  to 
the  efforts  of  certain  individuals  to  obtain  a  part  of  his  farm  by 
means  of  false  and  firaudulent  papers.    He  yms  under  a  deludon 
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as  to  certain  individuals  being  about  to  deprive  him  of  bis  liberty 
and  to  consign  him  to  the  state  prison.  He  was  under  a  delusion 
in  relation  to  his  being  compelled  to  make  his  will  by  the  threats 
of  other  individuals.  He  was  under  a  delusion  in  supposing  he 
was  pursued  by  the  officers  of  the  law,  and  actually  sought  to 
escape  from  them  by  going  up  into  his  hay  loft  and  concealing 
himself.  He  was  under  a  delusion  in  his  idea  of  the  extreme 
poverty  to  which  he  was  reduced,  and  in  his  idea  that  the  devil 
was  looking  out  of  the  potatoes  that  were  placed  before  him. 
He  was  under  a  delusion  in  relation  to  the  necessity  for  dividing 
his  property  for  fear  it  would  be  got  away  from  him,  when  he 
offered  to  give  his  mittens  to  John  Brown,  his  chains  to  John 
Pickert,  and  his  augers  to  Samuel  Pickert.  These  are  some  of 
the  delusions  which  haunted  the  testator's  mind,  and  which  to 
him  were  realities ;  which  drove  him  to  attempt  the  commission 
of  suicide,  at  one  time ;  and  to  effect  his  purpose  by  hanging 
himself,  afterwards.  He  was  unwell,  and  complained  often  of 
his  head,  to  many  witnesses.  He  feared  his  minor  children 
would  come  to  want.  He  made  several  wills  in  the  course  of  a 
year ;  by  one  of  which  he  divided  his  property  equally  between  his 
children,  saying  they  were  all  equally  dear  to  him.  As  to  the 
will  before  the  court,  or  one  like  that  in  its  provisions,  he  said 
that  it  was  not  his  will,  but  was  Adam  Keller's  will. 

The  testator  was  partially  insane,  and  something  more  than 
a  rmmmMLuiaci ;  for  he  was  under  a  strong  delusion  on  more 
than  one  subject.  A  monomaniac  may  make  a  valid  will,  where 
the  provisions  of  the  will  are  entirely  unconnected  with,  and  of 
course  uninfluenced  by,  the  particular  delusion.  But  where 
there  is  good  reason  to  believe  that  the  will  is  the  offspring  of 
that  particular  delusion  which  has  seized  his  mind,  and  controls 
its  operations,  the  rule  is  otherwise.  A  will  thus  made,  under 
the  influence  of  a  powerful  delusion  which  has  not  only  impaired 
but  perverted  his  judgment  and  understanding  in  relation  to 
subjects  connected  with  the  provisions  of  the  will,  so  as  to  exer- 
cise a  controlling  influence  in  the  disposition  of  his  property,  is 
not  the  will  of  a  testator  of  sound  mind.  His  mind  is  unsound 
quoad  the  very  subject  on  which  he  is  called  to  exercise  its  pow- 
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ers,  in  making  the  will.  This  then  was  one  of  the  questions 
which  the  surrogate  should  have  considered  and  decided.  {See 
Dew  V.  Clarke,  3  Addams,  79 ;  2  Ecd.  Rep.  436 ;  1  Bec^s 
Med.  Jar.  650,  651.)  Again ;  perhaps  the  unsoundness  of  the 
testator's  mind  extended  to  so  many  subjects,  and  perverted  his 
judgment  in  relation  to  so  many  topics,  as  to  obscure  and  distort 
his  entire  mental  faculties,  and  to  amount  to  a  general  unsound- 
ness of  mind  that  would  entirely  incapacitate  him  from  making 
a  rational  or  valid  disposition  of  his  property.  Those  questions, 
in  the  aspects  of  them  we  have  considered,  should,  we  think,  have 
been  passed  upon  by  the  surrogate.  He  did  not  pass  upon  them, 
but  confined  his  attention  to  the  general  question  of  imbecility 
of  mind. 

The  decree  of  the  surrogate  is  reversed;  and  an  issue  is 
awarded,  to  be  tried  at  the  next  Herkimer  circuit. 

[OswEOO  General  Term,  April  3, 1858.     GridUy,  W.  F.  Aliens  Hubbard  and 
PraU,  Justices.] 


Harris  vs.  Norton  and  others. 

laga  589  The  date  of  a  conveyance  is  only  presumptive  eyidence  of  the  time  of 

delivery. 

That  presumption  does  not  arise  when  there  is  no  proof,  or  acknowledgment, 
or  suhscrihiog  witness;  and  it  is  utterly  repelled  when  it  appears  in  the 
prooft  that  the  instrument  continued  in  the  hands  of  the  grantor,  after  ita 
date. 

On  the  11th  of  Aug:ust,  1848,  P.  and  wife  executed  a  mortgage  to  the  plaintiff, 
dated  and  acknowledged  on  that  day  and  recorded  on  the  17th  of  the  same 
month.  On  the  12th  day  of  the  same  month,  P.  and  wife  executed  a  mort- 
gage on  the  same  land,  to  N.  hearing  date  the  terUh  day  of  August,  1848,  ac- 
knowledged on  the  12th,  and  recorded  on  the  14th  of  that  month.  N.  at  the 
time  of  taking  his  mortgage^  had  notice  of  the  prior  mortgage  of  the  plain- 
tiff. In  1847,  N.  foreclosed  bis  mortgage,  under  the  statute,  and  on  the 
sale  of  the  premises  hecame  the  purchaser  thereof  He  afterwards  sold 
and  conveyed  them  hy  a  quitclaim  deed,  to  L.  who  gave  hack  a  hond  and 
mortgage.  Bad,  that  N»  having  notice  of  the  prior  mortgage,  must  he 
4eemed  to  hftve  purchased  the  premises  mala  fide,  so  &r  aa  the  plalBtiff't 


OSWEGO— APRIL,  1858.  265 


Harris  v,  Norton. 


rights  wore  concerned,  and  that  by  such  pilrchaae  be  acquired  no  greater 
right,  as  against  the  plaintiff,  than  he  possessed  before  the  foredosare  and 
sale. 

Odd  also,  that  L.  conld  not  he  considered  a  bona  fide  purchaser,  or  as  acquir- 
ing any  better  title  than  N.  possesped;  ho  purchasing  with  notice  of  the 
plaintiff's  prior  mortgage,  at  a  reduced  price,  and  without  paying  any  thing 
down ;  and  tliat  tlie  plaintiff  was  entitled  to  a  decree  for  a  foreclosure,  and 
a  sale  of  the  mortgaged  premises  in  the  hands  of  L.*s  representatives. 

To  entitle  a  person  to  be  adjudged  a  bona  fide  purchaser,  he  must  aver  and 
fffifvc  that  ho  paid  the  purchase  money  before  notice.  • 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  eirtered 
apon  the  report  of  a  referee.  The  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

Sandford  C.  Pearker,  for  the  plaintiff. 

Oeo.  F.  Comstoek^  for  Nortwi. 

Geo.  A.  Stansburtf^  for  the  other  defendants. 

By  the  Court,  Gridlet,  J.  The  complaint  in  this  eanse 
was  filed  to  forclose  a  mortgage  executed  by  Stephen  Prouty 
and  wife  to  the  pkintiff,  to  secure  the  sum  of  fi>ur  hundred  and 
seyenty^ght  dollars  and  ninety-two  cents,  dated  on  the  eleventh 
day  ci  August,  A.  D.  1848,  acknowledged  the  same  day,  and  re- 
corded on  the  seventeenth  of  the  same  month.  The  same  per- 
sons executed  a  mortgage  to  the  defendant  John  D.  Norton  on 
the  same  land,  bearing  date  the  tenth  day  of  August,  1848,  ac- 
knowledged on  the  twelfth,  and  recorded  on  the  fourteenth  of 
August,  1848,  for  the  sum  of  $1272,69.  In  1847,  Norton  fore- 
closed his  mortgage,  under  the  statute,  serving  a  notice  of  such 
foreclosure  on  Harris  as  the  holder  of  the  other  mortgage ;  and 
on  the  sale,  becanfie  the  purchaser  of  the  premises,  and  aflerwikrds 
sold  them  by  a  quitclaim  deed  to  John  Lampson  since  deceased, 
who  gave  back  a  bond  and  mortgage,  which  Norton  stQl  holds. 
The  whole  matter  was  submitted  to  a  referee,  who  found  that 
the  plaintiff's  mortgage  was  made  on  the  day  of  its  date ;  but 
that  the  mortgage  of  Norton  was  not  made  till  the  12th  of  the 
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jDonth,  and  was  antedated  to  the  tenth  ;  and  that  Norton  had 
notice  of  the  mortgage  of  the  plaintiff ;  but  he  nevertheless  re- 
ports against  the  plaintiff,  on  the  ground  that  he  was  guilty  of 
laches  in  not  appearing,  and  taking  the  proper  steps  on  receiving 
notice  of  Norton's  foreclosure  of  his  mortgage ;  and  on  the 
ground  that  there  was  no  suflBcient  notice  to  Lampson  when  he 
purchased,  to  subject  the  lands  in  his  hands,  or  in  the  hands  of 
his  representatives,  to  the  mortgage  of  the  plaintiff. 

We  are  of  the  opinion  that  the  referee  decided  correctly  in 
holding  that  the  mortgage  of  the  plaintiff  was  entitled  to  be  pre- 
ferred to  the  mortgage  of  Norton.  It  is  true  that  Norton's 
mortgage  w<as  first  recorded.  It  also  bears  a  prior  date ;  but 
the  date  is  only  presumptive  evidence  of  the  delivery.  (Sey- 
moiir  V.  Van  Slyck,  8  Wend.  403.)  That  presumption  does  not 
arise,  however,  when  there  is  no  proof  or  acknowledgment  or 
subscribing  witness ;  (2  R.  S.  22,  §  18 ;)  and  it  is  utterly  re- 
pelled when  it  appears  in  the  proofs  that  the  instrument  contin- 
ued in  the  hands  of  the  grantor  after  its  date.  {Elsey  v.  Metcalf 
1  Denioy  328.  Costigan  v.  Gould,  5  Id.  290.)  In  this  case 
the  evidence  is  conclusive  to  show  that  the  mortgage  was  ante- 
dated ;  and  that  Norton  was  aware  when  he  took  it,  that  a  prior 
mortgage  had  already  been  given  to  the  plaintiff.  Norton  be- 
came the  purchaser  on  the  sale  under  the  foreclosure  of  his  own 
mortgage,  and  must  be  deemed  to  have  purchased  97uiia^/i(&, 
with  a  full  knowledge  of  the  plaintiff's  rights.  The  plaintiff's 
mortgage  was  actually  prior  to  that  of  Norton,  and  the  latter 
knew  it.  A  notice  therefore,  to  the  plaintiff,  of  the  foreclosure  of 
Norton's  mortgage,  does  not,  by  virtue  of  the  statute,  make 
Norton,  when  he  comes  to  bid  in  the  premises,  a  bona  fide  pur- 
chaser, nor  invest  him  with  any  greater  rights  against  the  plain- 
tiff than  he  possessed  before  the  foreclosure  and  sale.  (2  R.  S. 
545,  i  8,  and  its  amendments.  Laws  of  1840,  p.  29,  i  8 ;  1842, 
p.  36,  i  8 ;  1844,  p.  531,  §  5.)  It  is  equally  clear  that  Lampson 
cannot  be  considered  a  bona  fide  purchaser.  He  was  informed 
that  the  plaintiff  claimed  that  his  mortgage  was  prior  to  Nor- 
ton's. Norton  refused  to  give  him  any  warranty,  and  sold  the 
premises  to  him,  by  a  release,  and  at  a  reduced  price.    He  vol- 
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untarily  took  the  position  of  Norton  for  the  sum  which  he  had 
bid  upon  it,  when  there  is  every  reason  to  believe  that  its  actual 
value  was  much  more.  Again  ;  nothing  was  paid  down,  and  a 
sum  larger  than  the  amount  of  the  plaintiff's  mortgage  still  re- 
mains due  on  the  securities  executed  by  Laropson  to  Norton. 
A  btmajide  purchaser  to  be  adjudged  such,  must  aver  and  prove 
that  he  paid  the  purchase  money  before  notice.  [Jewett  v.  Pal- 
mer, 7  John.  Ch.  R.  65.  5  Paige,  644.  2  Id.  202.  6  Barb. 
373.  4  Paige,  215.)  In  the  case  under  consideration  there  is 
no  such  averment  or  proof  on  the  part  of  the  representatives  of 
Lampson  ;  on  the  contrary  it  appears  that  a  large  sum  is  still 
due  and  unpaid.  As  to  the  question  whether  Lampson  purchased 
subject  to  the  plaintiff's  mortgage,  we  do  not  intend  to  express 
sny  opinion  on  this  evidence.  That  question  may  hereafter 
arise,  between  Norton  and  Lampson's  representatives,  when  pos- 
sibly the  testimony  may  be  more  fall  as  to  any  actual  fraud  per- 
petrated by  Norton  upon  Lampson,  in  the  sale  of  the  premises  to 
him.  But  on  this  evidence,  and  as  against  Harris,  we  are  bound 
to  pronounce  Lampson  a  purchaser,  mala  fide  as  to  the  plaintiff's 
mortgage. 

There  is  nothing  to  prevent  the  usual  decree  from  passing,  for 
a  foreclosure  and  sale  of  the  premises  in  the  hands  of  the  repre- 
sentatives of  Lampson.  The  purchase  at  the  sale  is  only  a  bar 
in  favor  of  bona  fide  purchasers.  We  have  already  seen  that 
Norton  w'as  not  a  bona  fide  purchaser.  Lampson  purchasing 
fHo/a^e  as  against  the  plaintiff  could  derive  no  better  title  than 
Norton  possessed.  (See  Laws  o/1844,  p.  530,  §  4 ;  10  John.  461.) 

Judgment  for  the  plaintiff,  reversing  the  judgment  below. 

[Oswego  Generil  Term,  April  8, 1863.  Gridley,  W.  F.  AUen,  BMardtLXxd 
Pratt,  Justices.] 


268  CASES  IN  THE  SUPBEME  COURT. 


Henrt  vs.  Lowell  and  othera. 

The  law  of  congress,  passed  in  September,  1860,  known  as  the  fbgitive 
slave  act,  was  a  constitutional  enactment. 

To  justify  an  arrest,  by  a  ministerial  officer,  and  those  acting  in  his  aid,  under 
a  process  of  the  court,  valid  on  its  fkce,  it  is  not  necessary  to  give  other 
evidence  than  that  furnished  by  the  process  itself. 

Where  in  an  action  for  an  assault  and  battery,  the  defendants  justified  under 
process,  and  it  appeared  on  the  trial  that  the  injuries  complaiqed  of  were 
committed  on  a  recaption  of  the  plaintiff,  after  one  escape,  and  in  efforts  to 
overcome  resistance,  and  to  prevent  another  escape ;  the  plaintiff  alleging 
that  excessivt  force  was  used ;  Bdd  that  in  view  of  these  facts,  the  onus  waa 
on  him  to  prove  that  the  force  was  excessive. 

It  is  within  the  ordinary  discretion  of  the  judge  presiding  at  a  trial,  to  ref^ise 
to  allow  the  plaintiff  to  re-open  the  case,  after  the  defendant  has  rested. 

This  was  an  appeal  by  the  plaintiff  fix)m  a  judgment  of 
nonsuit  directed  by  the  court  to  be  entered  against  him^  on  a  trial 
at  the  circuit  The  action  was  for  an  assault  and  battery,  and . 
the  defendant  justified  under  a  warrant  issued  by  J.  F.  Sabine, 
Esq.,  a  commissioner  of  the  United  States  court,  for  the  appre- 
hension of  the  plaintiff,  alleged  to  be  a  fugitive  slave  ;  the  de- 
fendants claiming  to  act  in  aid  of  the  marshal  charged  with  the 
execution  of  the  warrant.  The  plaintiff's  reply  to  the  answer 
uUeged  (after  putting  the  justification  in  issue,)  excessive  force 
and  violence.  The  cause  was  tried  at  the  Onondaga  circuit  in 
October,  1852,  before  Justice  Pratt.  After  the  defendant  had 
rested,  the  plaintiff  offered  to  give  further  evidence  relative  to 
the  plaintiff's  injuries.  This  was  objected  to  by  the  defendants' 
counsel  on  the  ground,  among  others,  that  the  plaintiff  oould  not 
re-open  that  matter.  The  objection  was  sustained,  and  the 
plaintiff  excepted.  The  justice  intimated,  on  motion  of  the 
defendants'  counsel,  that  he  should  direct  a  nonsuit.  The  coun- 
sel for  the  plaintiff  contended  that  there  were  questions  of  fact 
in  the  case  which  should  be  submitted  to  the  jury,  and  insisted 
upon  their  right  to  present  the  case  to  the  jury,  both  upon  the 
question  of  the  authority  said  to  be  given  to  the  defendants  by 
the  deputy  marshal,  as  a  question  of  fact,  and  also  upon  the 
question  of  excessive  force  and  the  other  questions  of  fiict  in 
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the  case.    The  court  refused  to  permit  this,  aad  directed  the 
plaintiff  to  be  nonsuited 

C  B.  Sedgwick^  for  the  appellant 

Oeo.  F.  Contstockj  for  the  respondents. 

Btf  the  Court,  Gridley,  J.  I.  It  is  insisted  in  the  printed 
points,  submitted  by  the  plaintiff's  counsel,  that  the  act  of  con* 
gross  known  as  the  fugitive  slave  act,  is  unconstitutional  and 
void ;  and  therefore  that  the  defendant  cannot  justify  under 
it.  It  is  not,  however,  explained  in  what  respect,  or  on  what 
grounds  the  act  in  question  is  in  violation  of  the  constitution. 
The  former  act  (of  1793)  waa  adjudged  to  be  in  harmony 
with  the  constitution,  in  the  case  of  Prigg  v.  The  Cmnmon- 
wealth  a/"  Pennsylvania^  (16  Peters,  539,)  by  the  highest  tri- 
bunal known  to  our  law,  and  that  decision  has  been  reaffirmed 
in  the  5th  of  Howard^ s  Rep.  215.  No  important  distinction 
has  been  pointed  out  by  the  counsel  between  that  act  and  the 
law  of  1850,  and  we  do  not  perceive  any  bearing  on  the  ques- 
tion of  its  constitutionality.  In  several  cases  that  have  occurred, 
the  provisions  of  the  present  law  have  been  drawn  in  question, 
and  the  act  has  been  declared  constitutional,  by  Justice  Curtis 
and  Justice  Nelson  of  the  supreme  court  of  the  United  States, 
by  the  supreme  court  of  Massachusetts,  and  by  other  enonent 
judges  before  whom  the  question  has  been  raised.  This  uni- 
form current  of  authority,  may  well  excuse  us  from  a  discus- 
sion of  the  question  upon  principle. 

II.  It  was  not  necessary  to  give  other  evidence  than  that 
furnished  by  the  process  of  the  court,  valid  on  its  &Qe,  for  the 
protection  of  the  officer  and  those  acting  in  his  aid,  to  justify 
the  aneai    {Savaeool  v.  Bmgktm,  5  Wend.  150.) 

in.  It  is  said  that  the  justice  erred  in  not  submitting  to  the 
jury  the  question  of  excessive  force.  I  have  carefully  read  ovar 
all  the  testimony  on  the  subject,  and  I  perceive  no  evidence  of 
eammftve  fores.  It  is  true  that  the  pbintlff  was  eonflned  My 
irQp%  a^  9«veral  violent  acta  of  resistanoe,  and  attQB^yts  to 
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escape ;  and  his  clothes  were  somewhat  torn,  and  his  person 
injured ;  but  it  must  be  remembered  that  the  injuries  com- 
plained of  were  committed  on  a  recaption  after  one  escape ;  and 
in  efforts  to  overcome  resistance,  and  to  prevent  another  escape 
which  the  plaintiff  was  striving  to  effect.  The  onus  was  on 
him  to  prove  that  the  force  was  excessive^  taking  into  view  all 
these  facts ;  but  we  do  not  perceive  that  more  force  was  em- 
ployed than  was  necessary ;  and  there  was  not  enough  to  pro- 
vent  a  final  rescue: 

IV.  The  refusal  to  allow  the  plaintiff  to  re-open  the  case 
after  the  defendant  had.  rested,  was  within  the  ordinary  discre- 
tion of  the  justice  presiding  at  the  trial ;  and  no  facts  are 
proved  showing  that  this  discretion  was  abused. 

On  the  whole  we  see  no  errors  committed  by  the  justice 
which  call  for  a  new  trial  of  the  case. 

Judgment  affirmed. 

[OawEGO  General  Term,  April  8, 1853.  Gridley,  W.  F,  AUen,  Hubbard 
and  PraU,  Jostices.] 


The  Niagara  Falls  and  Lake  Ontario  Railroad  Com- 
pany vs.  HoTCHKiss  and  others. 

Upon  the  consnramation  of  tho  proceedings  prescribed  by  the  railroad  act,  for 
the  taking  of  lands  for  the  purposes  of  a  railroad,  the  company  is  entitled  to 
entcT  npon  and  take  possession  of  the  land ;  and  the  owners,  who  have  been 
made  parties  to  the  proceedings,  are  divested  and  barred  of  all  their  in- 
terest therein. 

The  owners  have  no  longer  a  legal  right  to  keep  the  company  ont  of  posses- 
sion ;  and  if  they  resist  the  agents  of  the  company,  in  their  attempt  to  take 
possession,  they  wiU  bo  guilty  of  an  nnlawftil  act.  But  this  will  not  au- 
thorize the  issuing  of  a  writ  of  possession,  or  assistance,  upon  the  application 
of  the  railroad  company. 

A  writ  of  that  nature  can  only  be  awarded  in  execution  of  a  decree  or  Judg^ 
ment  of  the  court;  not  to  enforce  a  right  conferred  by  statute. 

Motion  for  writ  of  assistance.    On  the  11th  of  April,  1858, 
The  Niagara  Falls  and  Lake  Ontario  Railroad  Company  pre* 
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Bented  their  petition  to  the  court,  praying  for  the  appointment 
of  commissioners  of  appraisal,  for  the  purpose  of  taking  the 
lands  of  Calvin  Hotchkiss  and  others,  situate  in  the  town  of 
Lewiston,  for  the  purposes  of  their  road.  Commissioners  were 
appointed  pursuant  to  the  prayer  of  the  petition.  These  com- 
missioners, having  viewed  the  premises  and  heard  the  proofs  and 
allegations  of  the  parties,  awarded  to  the  owners,  the  sum  of 
seven  hundred  and  fifty  dollars,  as  compensation  for  the  lands 
to  be  taken.  The  report  was,  on  the  6th  of  May,  confirmed, 
and  an  order  was  made,  pursuant  to  the  17th  section  of  the  rail- 
road act,  directing  that  the  amount  of  the  award  be  deposited 
in  the  Lockport  Bank  and  Trust  Company,  to  abide  the  further 
order  of  the  court.  The  money  was  so  deposited,  and  notice 
thereof  given  to  the  owners  of  the  land,  A  copy  of  the  order 
of  confirmation  was  recorded  in  the  manner  prescribed  in  the 
18th  section  of  the  act. 

On  the  6th  of  June,  the  railroad  company  presented  to  the 
court  a  petition  duly  verified,  setting  forth  these  proceedings, 
and  stating  that,  after  such  complying  with  the  requirements  of 
the  act  in  the  manner  set  forth,  the  company,  by  its  servants 
and  agents,  proceeded  to  enter  upon  and  take  possession  of  the 
land,  and  that  the  owners,  who  had  been  made  parties  to  such 
proceedings,  refused  to  permit  them  to  take  possession,  and  had 
instituted  proceedings  against  such  agents  and  servants  for  a 
malicious  trespass,  and  had  them  arrested,  and  that  they  still 
threatened  such  proceedings,  and  to  resort  to  arms,  if  need  be, 
to  keep  the  company  out  of  possession.  Upon  these  facts  the 
railroad  company  asked  for  a  writ  of  possession  or  assistance,  to 
be  issued  to  the  sheriff  of  the  county  of  Niagara,  commanding 
him  to  put  the  company  in  the  possession  of  the  lands,  and 
restraining  the  owners  from  interfering  with  such  possession, 
except  by  legal  proceedings  to  regain  such  possession.  An 
order  was  made  requiring  the  owners  of  the  land  to  show  cause, 
on  the  10th  of  June,  why  the  prayer  of  the  petition  should  not 
be  granted.  On  that  day  the  owners  appeared  and  opposed  the 
application. 
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NiAgtra  Falls  and  Lake  Ontario  Railroad  Co.  v.  HotcUdH. 
John  Cranson,  for  the  ndbroad  company. 

Mm  L.  Talootij  for  the  owners. 

Harris,  J.  Upon  the  consummation  of  the  proceedings  pre- 
scribed  by  the  raibroad  act,  it  is  declared  that  "  the  company 
shall  be  entitled  to  enter  upon,  take  possession  of,  and  use  the 
land  for  the  purposes  of  its  incorporation."  And  all  persons  who 
have  been  made  parties  to  the  proceedings  shall  be  divested  and 
barred  of  all  right,  estate  and  interest  in  snch  real  estate.  The 
company  required  no  legal  process  to  put  them  in  possession. 
The  statute  was  their  warrant  for  entering  upon  the  land.  The 
owners,  having  been  made  parties  to  the  proceedings,  were 
divested  and  barred  of  aU  their  interest.  They  had  no  longer  a 
legal  right  to  keep  the  company  out  of  possession.  In  resistbg 
the  agents  of  the  company  in  their  attempt  to  take  possession, 
they  were  guilty  of  an  unlawful  act 

But  I  cannot  see  that,  because  the  owners  of  the  land  have 
been  guilty  of  an  unlawful  act  in  resisting  the  agents  of  the 
company,  the  company  is  therefore  entitled  to  legal  process  to 
prevent  such  resistance.    It  is  the  right  of  the  company  to 
occupy  the  land ;  and  if  the  owners  see  fit  to  use  force  in  pre- 
venting such  occupation,  they  are  amenable  to  the  law  for  their 
unlawful  conduct ;  and,  besides,  the  writ  of  poesesAon  or  as- 
sistance is  always  awarded  in  execution  of  the  decree  or  judg- 
ment of  the  court.    In  this  case,  there  has  been  no  such  decree 
or  judgment.    The  statute,  not  the  court,  has  declared  the  rights 
of  the  parties.    It  is  the  statute,  and  not  the  judgment  or  decree 
of  the  court,  that  authorizes  the  company,  without  suit,  to  take 
possession  of  the  lands.    It  would  certainly  be  a  novel  thing  for 
this  court  to  issue  an  execution  to  enforce  a  ri^t  which  it  had 
never  declared  by  its  judgment,  and  which  it  had  no  authori^ 
to  declare. 

If  the  company  should  find  itself  unable  to  resist  the  tome 
which  would  prevent  its  exercise  of  the  legal  right  mhkk  the 
statute  confers,  of  taking  possession  of  and  using  the  knd|  it  way 
be  that,  in  an  action  brought  for  that  purpose,  the  owners  might 
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be  restrained  by  injunction  from  such  interference.  But  upon 
this  question,  I  need  not  express  an  opinion.  It  is  enough,  upon 
this  application,  to  say,  that  the  court  has  no  power  to  award 
any  process  to  aid  the  company  in  securing  to  itself  the  pos- 
sesflicm  and  use  of  the  land.  The  motion  must  therefore  be 
dmied ;  but  it  is  without  costs. 

[NiAOiRA  Special  Tebm,  June  6, 1868.    BarrUt  Jostice.] 


The  Canandaigua  and  Niagara  Falls  Railroad  Com* 
PANY  vs.  Payne. 

It  ia  erroneons  for  appraisers  appointed  under  the  general  railroad  law,  to  de- 
termine the  compensation  to  be  made  to  the  owner  of  land  "  for  the  damages 
occasioned  ^  Ike  construdum  and  operaHan  of  the  railroad  aver  kU  fH^mUses.** 

Their  office  is  to  determine  the  compensation  to  be  made  to  the  owner  of  the 
real  estate  "proposed  to  be  taken  for  tho  purposes  of  the  company." 

They  are  to  decide  questions  of  present  value,  and  not  to  speculate  in  respect 
to  the  probable  consequences  of  constructing  and  operating  a  railroad. 

The  consequential  ii^nry  which  a  mill,  situated  on  a  portion  of  land  not  tiiken, 
may  be  likely  to  sustain,  fVom  the  construction  and  operation  of  the  railroad,  ' 
is  a  matter  with  which  the  commissioners  have  nothing  to  do. 

Therefore  they  should  not  allow  witnesses  to  give  their  conjectural  opinions 
in  respect  to  the  damage  which  would  result  to  the  mill,  from  the  construc- 
tion of  the  railroad. 

Id  such  a  case  the  proper  inquiry  for  tho  commissioners  is — not  whether  in 
ease  of  the  coastruetion  and  operation  of  a  railroad,  it  will  endanger  the 
owner's  mill^but  how  the  taking  of  the  portions  of  land  appropriated  will 
aflect  the  value  of  whst  is  left ;  or,  what  is  the  fair  marketable  value  of  the 
whole  property,  and  then  what  will  be  the  fair  marketable  value  of  the 
property  not  taken;  the  diifbrence  being  the  true  amount  to  be  awarded. 

Appeal  firom  the  appraisal  and  report  of  commissioners.  The 
respondent  was  the  owner  of  four  village  lots  in  the  village  of 
Tonawanda,  two  of  which  were  intersected  by  the  line  of  the 
appellants'  road.  One  of  these  lots  fronted  northerly  on  Tre- 
mont-street  in  said  village,  and  id  the  rear  was  bounded  by  an 
alley.     The  track  of  the  road  passed  diagonally  through  this  lot. 

Vol.  XVL  35 
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leaving  only  a  small  triangular  piece  at  the  northeast  and  south- 
west corners  of  the  lot.  The  other  three  lots  were  bounded 
northerly  by  the  alley  in  the  rear  of  the  lot  first  mentioned,  and 
fronted  southerly  upon  Sweeney-street.  A  small  triangular 
piece  upon  the  northeast  comer  of  one  of  these  lots  was  also 
taken  for  the  purposes  of  the  railroad.  Nearly  opposite  to  these 
lots,  and  on  the  south  side  of  Sweeney-street — between  that 
street  and  the  Tonawanda  creek — stood  a  saw-mill  owned  by  the 
respondent.  The  lots  had  been  used  for  piling  lumber  and  as  a 
mill  yard.  Upon  the  hearing  before  the  commissioners,  the  coun- 
sel for  the  appells^ts  objected  to  the  introduction  of  any  proof 
as  to  damages  occasioned  to  the  mill,  or  other  property  of  the 
respondent,  and  insisted  that  the  testimony  of  the  witnesses 
should  be  confined  to  the  damages  which  would  be  sustained  by 
the  respondent  by  means  of  the  appropriation  of  the  lands  de- 
scribed in  the  petition.  A  majority  of  the  commissioners,  decided 
'^  that  they  would  hear  testimony  as  to  the  damages  occasioned 
to  the  respondent  by  the  location  of  the  railroad  along  the  high- 
way in  near  proximity  to  his  mill."  Witnesses  were  then  allowed 
to  testify  that  the  value  of  the  property,  including  the  mill  and 
the  four  lots,  was  about  $10,000,  and  that,  after  the  railroad 
should  be  constructed,  it  would  be  reduced  in  value  one  half. 
The  reason  of  the  depreciation  in  value  was  stated  to  be  the 
hazard  of  fire,  the  inconvenience  in  driving  away  customers,  and 
in  getting  lumber  to  and  from  the  mill.  The  lots  were  proved 
to  be  worth  about  $600  each. 

Three  of  the  commissioners  united  in  a  report  that  they  "  had 
ascertained  and  determined  the  compensation  to  be  made  to  the 
parties  owning  or  interested  in  the  real  estate  aforesaid  /or  tite 
damages  occasioned  by  the  ctmstmction  and  operation  of  the 
railroad  of  the  said  company  over  the  said  premises,  to  be 
#5000." 

J.  Ganson,  for  the  appellants. 

S.  Rogers,  for  the  respoiident. 
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Harris,  J.  The  majority  of  the  commissioners  have  obvi- 
ously mistaken  the  duty  assigned  them.  The  15th  section  of  the 
railroad  act  authorizes  the  appointment  of  commissioners  "  to 
ascertain  and  appraise  the  compensation  to  be  made  to  the 
owners  or  persons  interested  in  the  real  estate  proposed  to  be 
taken  for  the  purposes  of  the  company."  And  the  next  section 
requires  the  commissioners  "to  ascertain  and  determine  the 
compensation  which  ought  justly  to  be  made  by  the  company  to 
the  party  or  parties  owning  or  interested  in  the  real  estate  ap- 
praised hy  ihemy  Their  office  was  to  determine  the  compen- 
sation to  be  made  to  the  owner  of  the  real  estate  "  proposed  to 
be  taken,"  and  to  be  "  appraised  by  themP  Instead  of  this, 
they  have  determined  the  compensation  to  be  made  to  the  owner 
"/or  the  damages  occasioned  by  the  construction  and  operation 
of  the  railroad  over  his  premises^  In  doing  this,  they  trans- 
cended the  authority  conferred  upon  them.  The  result  is  an 
award  of  $5000,  when  the  entire  value  of  the  two  lots  intersected 
by  the  road  probably  does  not  exceed  $1200. 

It  may  well  be,  that  the  effect  of  "the  construction  and  ope- 
ration" of  the  railroad  will  be  as  injurious  as  the  witnesses  have 
predicted.  Whether  it  will  be  so  or  not,  is  as  yet  a  matter  of 
conjecture.  Such  conjectures  cannot  form  a  legitimate  basis  for 
awarding  compensation. 

The  commissioners  erred  in^  allowing  witnesses  to  give  their 
conjectural  opinions  in  respect  to  the  damage  which  would  result 
to  the  mill  from  the  construction  of  the  railroad.  It  was  not  a 
subject  of  inquiry ;  and  if  it  had  been,  it  would  have  been  the 
business  of  the  commissioners  to  form  their  own  conjectures, 
and  not  to  take  the  speculations  of  witnesses.  {See  Troy  and 
Boston  Railroad  Co.  v.  The  President^  ^c.  of  The  Northern 
Turnpike  Company  /(a)  also  The  Albany  Northern  Railroid 
Co,  V.  Lansing.{b)  In  the  latter  case  it  was  held  that  the 
commissioners  were  not  confined  in  making  their  appraisal,  to 
the  actual  value  of  the  land  to  be  taken,  but  were  also  to  con- 
sider how  the  taking  of  the  land  would  affect  that  not  taken. 
In  thiB  case;  the  proper  inquiry  for  the  commissioners  would 
(a)  Ante,  p.  100.  (fi)  Ante,  p.  68. 
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have  been,  not  whether,  in  case  of  the  construction  and  opera- 
tion of  a  railroad,  it  would  endanger  the  owner's  mill,  but  how 
the  taking  of  the  portions  of  the  lots  de9cribed  in  the  petition 
would  affect  the  value  of  what  was  left ;  or,  as  the  rule  was 
stated  in  The  Troy  and  Boston  Railroad  Company  v.  Lee^  (13 
Barb,  169,)  what  was  the  fair  marketable  value  of  the  whole 
property,  and  then  what  would  be  the  fair  marketable  value  of 
the  property  not  taken.  The  difference  would  give  the  true 
amount  of  compensation  to  be  awarded.  The  value  of  the  mill, 
either  before  or  after  the  construction  of  the  railroad,  had  nothing 
to  do  with  the  question,  except  so  far  as  it  might  affect  the  value 
of  the  lots  where  the  line  of  the  road  is  located.  The  conse- 
quential injury  which  the  mill  might  be  likely  to  sustain  from  the 
construction  and  operation  of  th^  railroad  was  a  matter  with 
which  the  commissioners  had  nothing  to  do.  Their  business  was 
to  determine  what  compensation  ought  to  be  made  by  the  com- 
pany to  the  owner  of  the  real  estate  they  were  called  to  appraise. 
They  were  to  decide  questions  of  present  value,  and  not  to  spec- 
ulate in  respect  to  the  probable  consequences  of  constructing 
and  operating  a  railroad.  These  are  too  uncertain  to  be  made 
the  subject  of  judicial  inquiry. 

It  ifl  obvious  that  the  commissioners  have  entirely  misappre- 
hended the  principles  upon  which  they  were  to  proceed  in 
making  their  award.  The  report  must,  therefore,  be  set  aside^ 
and  the  case  sent  back  to  the  same  commissioners  for  ^  new 
/appraisal. 

[NuoARA  Special  Term,  June  6, 1853.    Hams,  Jnatice,] 
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D.  9ad  J.  Gbay  vs.  Patks. 

A  pftrol  sfjeement  was  entered  into  between-  the  plaintiffs  and  defendant,  by 
which  the  fonner  were  to  sell  to  the  latter  four  hoics,  which  the  defendant 
was  to  take  into  his  possession  and  slaughter  and  dress,  and  pay  for  them 
at  the  rate  of  85  per  hundred  wefglit,  to  be  secured  by  an  approved  note. 
The  hogs  were  accordingly  delivered  to  the  defendant,  and  taken  by  him  to 
bis  slaughter  house,  and  killed  and  dressed,  and  their  weigjht  found  to  be 
151 U  lbs. ;  and  a  note  was  tendered  to  the  plaintifis  fur  tiie  amount  of  the 
pork  at  the  stipulated  price.  Held  that  there  was  a  full  and  complete  de- 
livery of  the  property,  within  the  statute  of  frauds ;  that  the  title  vested  in 
the  defendant,  upon  his  offering  to  comply  with  the  conditions  of  his  agree- 
ment; and  that  the  plalntiffii  could  not  roacind  the  oouteact  and  sue  for  the 
mine  of  the  hogs. 

Appeal  by  the  defendant  firom  a  judgment  rendered  at  a 
special  term,  on  the  report  of  a  r^eree.  The  facta  appear 
anffideotly  in  the  opinion  ^  the  coort. 

S.  Mathewsy  for  the  appellant. 

S.  Huibardi  for  the  reepoiMienta. 

By  the  Catirt,  Welles,  J.  The  action  is  in  the  nature  of 
trover,  to  recover  the  value  of  four  hogs,  which  the  plaintiffs 
allege  the  defendant  unlawfully  conv^ted  and  dbpoeed  of  to  his 
own  use.  On  the  14th  day  of  October,  1850,  the  pkdntiffa  and 
defendant  entered  into  a  parol  agreement,  by  which  the  f<»rmer 
were  to  sell  to  the  latter  the  four  hogs  in  question,  whidi  the  dor 
fendant  was  to  take  into  his  posaeasion  and  skuj^tear  and  dress 
at  his  own  expense ;  when  dressed  the  hogs  w^re  to  be  weighedt 
and  the  defendant  agreed  to  pay  £x  then>  $5  per  cwt.  to  be 
seeured  by  an  approved  note  cm  interest,  at  f^nrty  days.  The 
hogs  were  delivered  by  the  plaintiffs  to  the  defeiidanit,  to  be  by 
him  slanghtered,  in  pursuance  of  tl^e  agrBoment,  and  w.eri9  m* 
oorcbogly  taken  by  the  defendant  to  im  sliRigbter  ho«fle  sod 
were  killed  and  dressed  by  the  ddendant,  |ind  th^  next  Bpoming 
Wj^r9  weighed  by  the  partiep,  and  their  weight  a90eiteiupd  to  h§ 
l^V^h  PPVAdfL    StooM  di«igr«flffaei^  thuft  fax)gf  Jpitwem  tht 
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pnrties  as  to  the  entrailfat,  and  the  loss  in  weight  in  consequence 
of  the  liogs  hanging  over  night.  One  of  the  phiintiffs  dechired 
that  unless  this  fat  was  weighed,  he  would  take  the  pork  away. 
The  defendant  however  prdcured  a  good  note  for  the  value  of  the 
pork  at  the  stipulated  price,  which  was  tendered  to  the  plaintiffs  ; 
but  they  refused  to  take  the  note,  and  forbade  the  defendant  taking 
the  pork.  In  the  opinion  of  the  referee,  which  accompanies  his 
report,  he  says :  "  I  am  clearly  of  the  opinion  that  the  defendant 
did  in  all  respects  comply  with  the  terms  of  the  contract.  He 
agreed  to  buy  the  hogs  and  the  plaintiffs  agreed  to  sell  them  ; 
the  killing,  weighing  and  dressing,  w^ere  the  only  means  agreed 
upon  to  ascertain  the  price  to  be  paid  ;  after  all  was  taken  away 
that  is  usually  removed  by  that  process,  there  was  no  more  pro- 
priety  in  weighing  the  entrail  fat  than  there  would  have  been  in 
weighing  the  heart,  or  liver.  By  the  terms  of  the  contract,  all 
are  excluded  from  the  weight.  Nor  do  I  think  the  plaintiffs 
could  justly  complain  of  the  trifling  loss  in  weight  occasione<l 
by  the  cutting  open  the  hogs  and  removing  their  heads.  The 
defendant  had  agreed  to  dress  the  hogs,  and  I  think  was  bound 
to  do  all  that  a  prudent  man  would  at  that  time  have  done,  to 
preserve  the  meat ;  the  evidence  shows  that  he  did  nothing 
more." 

These  views  of  the  referee,  I  think  are  fully  warranted  by  the 
evidence.  He  however  held  that  there  was  no  such  delivery  of 
the  hogs  as  passed  the  title  firom  the  plaintiffs  to  the  defendant ; 
and  reported  in  &vor  of  the  plaintiffs,  against  the  defendant,  for 
$77,82,  being  the  value  of  the  hogs  at  the  price  agreed  on,  with 
interest  from  the  time  of  the  sale  ;  not  allowing  any  thing  for 
shrinkage  or  entrail  &t.  Judgment  was  entered  upon  the  report, 
for  the  sum  mentioned,  together  with  costs. 

It  appears  from  the  opinion  of  the  referee,  that  he  placed  his 
decision  upon  the  statute  of  frauds,  (1  R.  S,  136,  §  8.)  which  pro- 
vides that  "every  contract  for  the  sale  of  any  goods,  chattels  or 
things  in  action,  fhr  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless,  1.  A  note  or  memorandum  of  such  contract  be 
made  in  writing  and  be  subscribed  by  the  parties  to  be  charged 
tWeby ;  or,  2.  Unless  the  buyer  shall  accept  and  reo^ve  paart 
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of  such  goods,  or  the  evidences,  or  some  of  them,  of  such  things 
in  action ;  or,  3.  Unless  the  bayer  shall,  at  the  time,  pay  some 
part  of  the  purchase  money."  The  referee  was  of  the  opinion 
that  there  was  no  acceptance  or  receiving  by  the  defendant  of 
the  property  in  question,  within  the  meaning  of  the  statute ;  and 
as  the  contract  was  not  in  writing,  and  the  price  to  be  paid  was 
more  than  $50,  and  no  part  of  the  purchase  money  was  paid 
at  the  time  of  making  the  contract,  the  same  was  void ;  and  that 
the  transaction  did  not  therefore  vest  the  title  in  the  defendant 
In  this  we  think  the  referee  committed  an  error.  We  think 
there  was  a  foil  and  complete  delivery  of  the  property.  True, 
it  was  a  conditional  one,  dependii^  for  its  efficacy,  upon  the  per- 
formance by  the  defendant  of  the  stipulations  entered  into  by 
him,  which  the  referee  decided,  and  we  think  correctly,  had  been 
fully  complied  with.*  If  the  defendant  had  neglected  to  procure 
the  note  for  the  purchase  price  of  the  property,  according  to  the 
agreement,  the  plaintiffs  might  on  that  ground,  have  rescinded 
the  agreement,  and  taken  the  property,  or  recovered  its  value  in 
an  action.  It  would  be  extending  the  statute  farther  than  any 
adjudged  case  that  I  have  met  with  has  gone,  to  hold  that  on  a 
sale  for  cash,  and  delivery  to  the  purchaser,  the  seller  may  re- 
scind the  sale  and  reclaim  the  property,  when  the  purchaser, 
after  receiving  the  goods,  offers  payment  of  the  purcLase  price. 
The  case  of  ShhuUer  v.  Hmiston,  (1  Comst.  261^)  cited  by 
the  referee  and  the  plaintiff's  counsel,  entirely  £fiils  to  support 
the  position  contended  for«  That  case  shows,  that  to  constitute  a 
delivery  and  acceptance  of  goods,  such  as  the  statute  requires, ' 
something  more  than  mere  words  is  necessary.  Superadded  to 
the  language  of  the  contract,  there  must  be  some  act  of  the 
parties  amounting  to  a  transfer  of  the  possession,  and  an  accept- 
ance thereof  by  the  buyer.  In  this  case,  every  thing  was  dono, 
with  a  view  to  consummating  the  sale,  excepting  payment,  and 
that  was  offered  by  the  defendant  and  refused  by  the  plaintiffs. 
There  is  no  differcnoe,  as  to  what  shall  constitute  a  delivery,  be- 
tween a  sale  for  cash  and  one  upon  credit  If  this  had  been  an 
agreement  for  a  sale  upon  a  credit  of  the  vendee  alone,  can  any 
one  doubt  that  there  was  a  aufficient  delivery  ?    It  really  seema 
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to  me  there  le  not  a  pretext  for  charging  the  defendant,  in  the 
jxresent  action,  with  an  nnlawfnl  conversion  of  the  property  in 
question. 

The  jndgvient  of  the  special  term  should  be  reyersed,  the  re- 
port of  the  referee  set  aside,  and  a  new  trial  ordered,  with  costs 
^to  abide  the  event. 

Ordered  accordingly. 

fCiTVOA  General  Term,  June  6,  1868.     Wdles,  Sdden  and  T.  R,  Strong, 
JtuticeB.] 


ifibMl  Hill  vs.  Beed. 

PropMitions  fbr  insnraiice,  made  to  a  mntnal  iosnniiice  companj,  under  the 
4th  section  of  the  act  of  April  10,  1849,  "-for  the  incorporation  of  insnr- 
ance  companies,*'  need  not  contain  a  specific  description  of  the  property  to 
be  insured,  snch  as  win  enable  the  company,  when  it  commences  business, 
to  malLB  out  polioles  in  accordance  with  snch  propositions. 

It  is  only  necessary  for  them  to  state  the  objects  on  which  insurance  is  songfat, 
without  specifying  the  particulars. 

A  noto  given  to  a  mutual  insurance  company,  for  premiums  in  advance,  pay- 
able "  in  sjch  portions,  and  at  such  time  or  times,  as  the  directors  of  the 
company  may,  agreeably  to  their  charter  and  by-laws  require,"  is  in  efi<ct 
payable  on  demand  ;  and  is  a  sabatantial  compliance  with  the  6th  section 
of  the  general  act  for  the  incorporation  of  insurance  companies,  which 
requires  notes  of  that  nature  to  bo  payable  "  at  the  end  of,  or  within, 
twelve  months"  from  the  date. 

After  a  person  has  made  a  proposition  to  a  mutual  iQturance  company  fbr 
insurance,  assuming  that  it  had  legal  capacity  to  entertain  such  a  profo- 
sition  and  comply  with  its  demand,  and  an  agreement  has  been  entered 
into  between  him  and  the  company,  in  accordance  with  his  proposition ; 
and  he  has  received  the  benefit  f^oni  the  agreement  for  which  he  stipulated, 
it  does  not  lie  with  hfm,  when  called  upon  to  perform  the  agreement  on 
his  part,  to  say  that  his  proposition  was  not  such  as  the  statoto  contem- 
plated ;  or  that  the  company  had  not  legal  authority  to  contraet  with  him. 

The  4th  sectioa  of  the  4th  title  of  the  chapter  of  the  revised  statutes  relat- 
ing to  corporations  (1  R.  S.  608)  which  proliibiU  the  making  of  assign- 
ments by  corporations  in  conteraplaiion  of  insolvency,  has  no  appOckliett 
to  stt  (nstfnnoe  compai^  oi<ganixed  imder  the  act  9/  HIO. 
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8ach  a  company  i8  a  "  moneyed  corporation ;"  and  being:  bucIi,  it  is  Rnbiect  to 
tbo  proviMODS  of  the  second  titlo  of  the  chapter  of  the  revised  statutes 
relating  to  corporations,  and  is  then-fore  expressly  exempted  from  the 
operation  of  the  4th  title  of  that  cliapter. 

The  only  restriction  npon  the  i>ower  of  an  insurance  company  to  make  a  vnlid 
assignment  is  that  contained  in  the  9th  section  of  the  second  titlo.  (1  R.  S. 
691.)  A  general  assignment  fur  the  benefit  of  creditors,  without  prefer- 
ence, though  made  in  insolvency,  or  in  contemplation  of  insolvency,  is  not 
prohibited. 

The  defendant  gavo  a  premium  note  to  an  insurance  company,  by  which  ho 
agreed  to  pay  to  the  company,  or  its  treasurer,  S10,000  "  in  such  (lortions 
and  at  such  time  or  times  as  the  directors  may,  agreeably  to  their  charter 
and  by-laws,  require."  The  note  was  received  as  a  part  of  the  capital 
stock  of  the  company.  The  directors  subsequently  adopted  a  resolution, 
under  which  all  the  assets  of  the  company,  including  the  note  in  question, 
were  transferred  to  the  plaintiff,  in  tnist  that  he  should  collect  them  and 
apply  the  proceeds  to  the  payment  of  the  debts  of  the  company.  Held 
that  this  resolution  was  to  be  regarded  as  a  requirement  that  the  noto 
should  be  paid,  and  as  a  substantial  compliance  with  the  condition  upoa 
which  it  was  made  payable. 

Demurrer.  The  complaint  stated  that  the  defendant  and 
other  persons,  in  all  to  the  number  of  thirteen,  in  December, 
1849,  associated  together  to  form  an  incorporated  company  by 
the  name  of  "  The  Merchants'  Mutual  Insurance  Company  of 
BuflFalo,"  in  pursuance  of  the  provisions  of  the  act  entitled  "  an 
act  for  the  incorporation  of  insurance  companies,*'  passed  April  10, 
1849.  That  the  business  of  the  company  was  to  be  marine, 
fire  and  inland  navigation  insurance,  and  was  to  be  conducted 
on  the  plan  of  mutual  insurance  ;  that  the  associates  did,  in  all 
things,  duly  pursue  and  perform  all  the  conditions  and  require- 
ments of  the  act,  and  formed  and  organized  a  company  for  the 
purposes  aforesaid,  by  the  name  aforesaid,  and  located  in  the 
city  of  Buffalo,  in  the  county  of  Erie. 

It  was  further  stated  that  the  associates  filed  a  declaration, 
in  the  oflBce  of  the  secretary  of  state,  signed  by  all  the  corpora- 
tors, expressing  their  intention  to  form  a  company  for  the  pur- 
pose aforesaid ;  that  such  declaration  comprised  a  copy  of  the 
charter  proposed  to  be  adopted  by  them ;  and  that  they  duly 
published  a  notice  of  their  intention,  aa  required. 

It  was  further  stated  that,  by  the  terms  of  the  charter  filecl 
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by  the  associatea,  the  capital  of  the  company  was  to  consiet  of 
premium  notes  to  the  amount  of  $100,000,  given  on  agreements 
for  insurance  and  payable  as  required  in  the  6th  section  of  the 
act ;  that  such  notes  were  at  all  times  to  be  kept  good  and  un* 
impaired,  and  should  entitle  the  makers  thereof  to  participate 
in  the  profits  of  the  company,  and  that  the  makers  of  the  notes 
should  be  deemed  members  of  the  company  ;  that  it  was  also 
provided  by  the  charter  that  each  member  should  be  charged 
with  a  proportionate  share  of  the  losses,  damages  and  expenses 
of  the  company,  according  to  the  original  amount  of  premium 
paid  in  cash  insurance  by  such  member,  or  for  which  he  should 
have  given  his  premium  note  as  part  of  the  capital  stock ;  and 
that  each  member  should  be  credited  with  his  proportionate 
share  of  the  premiums  earned,  and  the  profits  of  investments ; 
and  further,  that  a  compensation,  at  a  rate  not  exceeding  seven 
per  cent,  per  annum,  to  be  determined  by  the  board  of  direct- 
ors, from  time  to  time,  should  annually  be  allowed  and  paid  on 
the  premium  notes,  and  that  such  compensation  should  be  deemed 
expenses. 

It  was  further  stated  that  in  February,  1850,  and  before  the 
company  commenced  business,  agreements  for  insurance  were 
entered  into,  the  premiums  on  which  amounted  to  $100,000|  and 
that  premium  notes  to  that  amount  were  received  by  the  com- 
pany ;  that  such  agreements  were  entered  into  by  the  aooeptance 
of  propositions  made  by  the  defendant  and  other  persons  in  the 
following  form :  "  Application  of  Charles  M.  Reed  for  insurance 
against  fire  by  the  Merchants'  Mutual  Insurance  Company  of 
Buffalo^  for  the  sum  of  $5000  premium,  for  himself  or .  for 
whom  it  may  concern,  on  buildings,  goods,  &c.  at.  such  rates 
and  upon  such  conditions  and  for  such  time  or  times  «a  shall  be 
mutuidly  agreed  upon  and  specified  in  policy  or  policies  issued 
by  said  company  upon  this  application.  Also  application  of 
said  Reed  for  marine  and  inland  insurance  for  the  sum  of 
$5000  premium  for  himself  and  whom  it  may  concern,  on  ves- 
sels, in  such  sums,  at  such  rates,  and  upoa  such  condxtioaa., 
as  shall  be  mutually  agreed  upon  and  indorsed  upon  poUfij  or, 
rqfiBiareilo.iu.  policy  05.  policies ;  said,  vessels  to^iuwig^  tke 


ERIE-JUNE,  18C8.  •    *2g3 


Hill  V.  Beed. 


waters  of  Lake  Ontario,  &c,"  signed  '<  Charles  M.  Beed ;"  that 
said  preposition  was  duly  accepted,  and  the  defendant  thereupon 
made  and  delivered,  as  and  for  a  part  of  the  capital  stodc  of  the 
company  required  by  the  5th  section  of  the  act,  his  certain  note 
in  writing,  as  follows :  '^  $10,000.  For  value  received  in  certificate 
No.  2,  dated  February  7, 1850,  issued  by  the  Merchants'  Mutaal 
Insurance  Company  of  Buffalo,  based  upon  my  atpplioatioin  lor 
insurance  in  said  company,  I  promise  to  pay  to  said  company, 
or  their  treasurer,  for  the  time  being,  the  sum  of  ten  thousand 
dollars,  in  such  portions,  and  at  such  time  or  times,  as  the 
direetcMTs  of  said  company  may,  agreeably  to  their  charter  and 
by-laws,  require."    Signed, "  Charles  M.  Reed." 

It  was  further  stated  that  the  attorney  general  had  :given  tbe 
certificate  required  by  the  act,  «nd  that  the  comptroller  had 
thereupon  Caused  an  examination  to  be  made  by  three  disinter- 
ested persons,  specially  appointed  by  him  for  that  purpose,  who 
certified,  under  oath,  that  upon  such  examination  Aey  foond 
that  the  company  had  i^eived  aibd  was  in  the  actual  possessi<Hi 
of  premitim  notes^  based  on  applications  for  insurance,  to  the 
full  extent  required  by  the  5th  section  of  the  act.  And  that 
they  had  exaimined  in  regard  to  the  responsibility  of  the  persoms 
executing  said  preiniu«i  tiotes,  and  that  the  same  were,  in  their 
opinion,  good  and  collectible ;  that  copies  of  the  certificate  were 
filed  in  the  office  of  the  secretary  of  state,  who  thereupon  fur- 
nished the  company  with  a  certified  copy  of  the  charter  and 
certificates  aforesaid,  and  that  these  were  filed  by  the  company 
in  the  office  of  the  cleric  of  the  county  of  Erie,  on  the  first  day 
of  March,  1850;  and  that  thereupon  the  company,  with  the 
knowledge  and  assent  of  the  defendant,  commenced  business, 
and  continued  the  sapie  until  the  9th  of  January,  1862 ;  that 
the  company  had  no  other  capital  or  stock  except  the  said  notes, 
and  the  defendant,  with  full  knowledge  of  the  facts,  took  part  in 
the  business  of  the  company  and  participated  in  its  profits; 
that  he  was  credited  on  the  books  of  the  company,  with  his 
absent,  and  received  from  the  company  certain  amounts  of  money 
as  compensation  fisnr  his  note,  according  to  the  provisions  of  the 
^charter. 
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It  was  further  stated  that  the  company,  haying  become  insol- 
vent, in  consequence  of  losses  sustained  in  the  course  of  its 
business,  on  the  10th  of  January,  1852,  in  pursuance  of  a  reso- 
lution of  its  board  of  directors,  the  defendant  himself  then  being 
an  acting  director,  executed  an  assignment  of  all  its  property 
and  effects  to  the  plaintiff,  in  trust  for  the  benefit  of  its  cred- 
itors ;  that  the  note  of  the  defendant  constituted  a  part  of  the 
effects  so  assigned ;  that  before  this  suit  was  commenced  the 
plaintiff  demanded  payment  of  the  note,  and  that  such  payment 
was  refused  by  the  defendant. 

The  defendant  demurred  to  the  complaint,  on  the  ground  that 
the  facts  stated  were  not  sufficient  to  constitute  a  cause  of 
action;  and  specified  the  following  causes  of  demurrer :  '^1.  The 
complaint  does  not  allege  a  performance  on  the  part  of  the  com- 
pany of  the  conditions,  upon  the  performance  of  which  it  was 
authorized  to  commence  business.  2.  It  appears  from  the  com- 
plaint that  such  conditions  neyer  were  performed ;  and  that  the 
company  never  acquired  a  corporate  existence.  3.  It  appears 
from  the  complaint  that  no  agreement  for  insurance,  such  as  is 
required  by  the  act,  was  ever  entered  into  between  the  company 
and  the  defendant,  or  any  other  person ;  and  that  the  note  upon 
which  the  plaintiff  seeks  to  recover  was  not  received  in  advance, 
or  otherwise,  for  any  risk  contemplated  by  the  act.  4.  That 
the  company  had  no  power  to  receive  the  note  as  a  part  of  its 
capital  stock  or  otherwise.  5.  That  the  note  is  void  for  want 
of  consideration.  6.  That  it  does  not  appear  that  the  directors 
ever  required  the  defendant  to  pay  the  note  or  any  part  of  it. 
7.  That  the  assignment  to  the  plaintiff  is  void." 

G.  W.  Clinton  and  J.  HubbeUy  for  the  plaintiff. 

B,  F.  Greene  and  G.  B.  lEbbard,  for  the  defendant. 

Harris,  J.  In  framing  a  general  law  for  the  organization 
of  insurance  companies,  it  was  an  object  of  the  first  importance 
to  provide  security  for  the  payment  of  liabilities.  To  effect  this 
object,  the  5th  section  of  the  act  requires  a  capital  to  be  ndaed 
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before  the  company  is  authorized  to  commence  hnsiness.  This 
capital,  in  the  case  of  mutual  insurance  companies,  is  to  consist 
of  notes  m'ade  by  applicants  for  insurance.  The  company,  hav- 
ing complied  with  the  requirements  of  the  8d  section  of  the  act, 
is  authorized  to  receiye  propositions  and  enter  into  agreements 
for  insurance.  A  necessary  element  in  such  agreements  is,  that 
the  applicant  shall  give  his  note  in  advance  for  the  premiums 
he  proposes  to  pay  the  company.  When  the  notes  thus  given 
shall  amount  to  the  sum  prescribed  in  the  5th  section,  the  com- 
pany, upon  complying  also  with  the  requirements  of  the  11th 
section  of  the  act,  may  proceed  with  the  business  for  which  it 
was  organized,  and  not  before.  The  notes  thus  to  be  obtained 
constitute  the  capital  of  the  company,  and  furnish  the  security 
upon  which  dealers  with  the  company  must  chiefly,  if  not  alto- 
gether, rely.  Such  notes  are  declared  to  be  valid,  and  to  be 
negotiable  and  collectible  for  the  purpose  of  paying  losses  or 
otherwise. 

It  has  been  supposed  that  the  propositions  for  insurance 
which  the  company,  by  the  4th  section  of  the  act,  is  authorized 
to  receive,  must,  to  make  th^  transaction  valid,  contain  a  specific 
description  of  the  property  to  be  insured,  so  that  the  company, 
when  it  should  have  complied  with  the  other  requirements  of  the 
act  and  be  ready  to  commence  business,  might  make  out  its 
policies  in  accordance  with  the  proposition.    But  I  do  not  un- 
derstand that  any  such  thing  was  contemplated  by  the  legisla- 
ture.    The  object  of  the  legislature,  as  we  have  seen,  was  to 
provide  a  sufficient  capital  for  the  security  of  creditors.    To  do 
this,  in  the  case  of  mutual  insurance  companies,  a  specified 
amount  of  notes  was  requisite.    The  consideration  of  these  notes 
was  to  be  future  insurance.    Whether  that  insurance  should 
ever  be  effected  or  not,  was  a  matter  with  which  the  legislature 
had  no  concern.    Its  end  was  gained,  if  the  notes  were  made. 
These  were  to  be  given,  not  upon  contracts  of  insurance,  but 
upon  agreements  on  the  part  of  the  company  that  it  would,  upon 
request,  after  it  should  be  fully  organized,  enter  into  contracts 
of  insurance  with  the  makers.    When  such  contracts  should  be 
xnade^  the  premiums  paid  thereon  would  probably  reduce  the 
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amount  of  the  notes  pro  tanto.  Until  mch  premiums  shoidd  be 
paid,  the  makers  of  the  notes  would,  on  the  one  hand,  be  KaUe 
for  the  whole  amount,  and,  on  the  other,  would  be  entitled  to  the 
Gompenaation  authorisckl  by  the  act,  and,  in  this  case,  prorided 
for  in  the  charter  of  die  company,  for  the  use  of  their  credit. 
The  language  of  Oakley.  Gh.  J.  in  a  case  arising  onder  another 
act,  is  equally  applicable  to  this  case.  "'  The  application  for 
insurance,"  he  says,  ^'  is  a  very  different  thing  from  Ae  oontraet 
of  insurance  to  which  it  leads.  It  is  a  mere  propositioii,  aad 
only  needs  to  state  the  objects  on  which  inaoranee  is  soug^ti 
without  specifying  the  particulars.  With  the  applications  the 
parties  gave  their  not^s  for  a  corresponding  amount  of  premiums. 
They  then  had  a  right  to  demand  regular  policies  of  insnmce 
for  risks  within  their  applications,  and  the  company  was 
bound  to  issue  them."  {Caryl  y.  McElraih,  3  Sand.  S.  C. 
R.  176.) 

Again ;  it  is  objected  that  the  note  of  the  defendant  is  not 
such  a  note  as  by  the  5th  section  of  the  act  the  company  was 
authorized  to  receive  as  a  paart  of  its  capital.    The  notes  so 
to  be  received  are  required  to  b§  payable  ''at  the  end  o^  or 
within,  twelve  months  from  the  date  thereof."    This  note  is  pay- 
able "  in  such  portions,  and  at  such  time  or  times,  as  the  direct- 
ors of  the  company  may  agreeably  to  their  charter  and  by-laws 
require."    In  other  words,  it  is  payable  on  demand.     Hie  object 
of  the  legislature,  obviously,  was,  to  have  the  capital  of  the  com- 
pany available  for  the  payment  of  debts,  when  required.     It  can- 
not be  pretended  that  a  note  which,  in  legal  effect,  is  payable 
on  demand,  is  not  as  available  for  the  purposes  of  the  company, 
as  if  payable  at  a  specific  time  within  a  year  from  its  date.     In- 
deed, I  think  a  note  payable  on  demand  may  well  be  said  to  be 
payable  ''  within  twelve  months  from  the  date  thereof."     It  is 
enough  that  there  has  been  a  substantial  oomfdiance  with  tlie 
requirement  of  the  statute  in  this  respect.     I  am  of  opinien, 
therefore,  that  the  proposition  of  the  defendant  for  insurance  and 
the  aoceptance  of  that  proposition  by  the  company,  and  the  eoce- 
cntion  of  the  note  by  Ae  defendant,  were  in  conformity  with  the 
statute,  and  that  enough  appears  upon  the  face  of  the  con^kiiat 
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to  show  that  the  company  had  become  a  body  corporate  and  was 
amthorized  to  enter  upon  its  appropriate  business. 

Bat  had  there  been  any  failure  of  the  company  to  conform 
to  the  requirements  of  the  statute,  I  do  not  think  the  defendant 
would  hare  the  right  to  avail  himself  of  the  objection.  He  made 
a  proposition  for  insurance  to  the  company,  assuming  that  it  had 
legal  capacity  to  entertain  such  a  proposition,  and  enter  into  an 
agreement  with  him  in  accordance  with  his  proposition.  Such* 
an  agreement  was  entered  into  between  him  and  the  company. 
He  has  received  the  benefit  from  the  agreement  for  which  he 
stipulated.  He  has  been  credited  and  paid  for  the  use  of  his 
credit  as  a  part  of  the  capital  of  the  company.  It  does  not  lie 
with  him  now,  when  called  upon  to  perform  the  agreement  on 
his  part,  to  say  that  his  proposition  was  not  such  as  the  statute 
contemplated,  or  that  the  company  had  not  legal  authority  to 
contract  with  him.  {Brauwer  v.  Appleby^  1  Sand.  S:  C.  R.  168. 
Palmer  v.  La^orence^  3  Id.  170.  Dutchess  Cotton  Manufac^ 
tory  Y.  Davis,  14  John.  238.) 

Kor  can  the  objection  that  the  assignment  under  which  the 
plaintiff  claims  title  to  the  note  in  question  is  illegal  android, 
be  sustained.    It  was  held,  in  Haxton  v.  Bishop,  (3  Wend.  18,) 
that  an  assignment  by  a  moneyed  corporation  to  a  trustee,  for 
the  benefit  of  creditors  generally,  was  not  within  the  prohibition 
contained  in  the  6th  section  of  the  act  to  prevent  fraudulent 
bankruptcies.     That  section  is  incorporated  into  the  revised 
statutes,  and  is  the  4th  section  of  the  title  containing  special 
provisions  rekting  to  corporations.    (1  R.  S.  603.)    But,  with- 
out reference  to  the  character  of  the  assignment^  this  4th  sec'^ 
tion  of  the  4th  title  of  the  chapter  of  the  revised  statutes  relatingto 
corporations,  has  no  Application  whatever  to  an  insurance  company 
organized  under  the  act  of  1849.     Such  a  company  is  a  moneyed 
corporation.    (1  R.  S.  598,  §  51.)    Being  a  moneyed  corporation, 
it  is  subject  to  the  provisions  of  the  second  title  of  the  chapter 
of  the  revised  statutes  relating  to  corporations  ;  and  it  is  declared. 
by  the  11th  section  of  the  4th  title,  that  the  proviaioiui  of.. 
that  title  Ahall  not  apply  to  any  moneyed  corporation  which  Bfaall . 
be  created  after  the  first  of  January,  1828,  and  which  should  be 
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subject  to  the  provisions  of  the  secoml  title.  (1  i?.  &  605.) 
The  only  statutory  restriction  upon  the  power  of  such  a  corf  o- 
ration  to  make  a  valid  assignment  is  that  contained  in  the  9th 
section  of  the  second  title.  1  R.  S.  591. (a)  A  general  assign- 
ment for  the  benefit  of  creditors,  without  preference,  though 
made  in  insolvency,  or  in  contemplation  of  insolvency,  is  not 
prohibited. 

•  The  only  other  question  which  I  deem  it  worth  while  to  notice 
relates  to  the  condition  upon  which  the  note  is  made  payable. 
The  defendant  agreed  to  pay  the  company,  or  its  treasurer,  ten 
thousand  doUars,  '*'  in  such  portions  and  at  such  time  or  times 
as  the  directors  may,  agreeably  to  their  charter  and  by-laws, 
require."  The  note  was  received  as  a  part  of  the  capital  stock 
of  the  company.  The  statute  declares  that  such  notes  shall  be 
valid  and  negotiable  and  collectible,  for  the  purpose  of  paying 
losses,  or  otherwise.  Thus  the  note  is  made  transferrible,  and  may 
be  collected  for  the  purpose  of  paying  the  liabilities  of  the  com- 
pany. It  is  payable  at  such  time  as  the  directors  may  require. 
Those  directors  adopted  a  resolution  under  which  all  the  assets 
of  the  company,  including  this  note,  were  transferred  to  the 
plaintiff,  in  trust  that  he  should  collect  them  and  apply  the  pro- 
ceeds to  the  payment  of  the  debts  of  the  company.  Such  a  res- 
olution must,  I  think,  be  regarded  as  a  requirement  that  the 
note  should  be  paid.  It  is  a  substantial  compliance  with  the 
condition  upon  which  the  note  was  made  payable.  The  note 
could  only  be  collected  for  the  purpose  of  paying  debts.  It  was 
made  negotiable  for  that  purpose.  It  was  payable  when  the 
directors  should  declare  that  payment  was  needed  for  the  pur- 
pose of  discharging  the  liabilities  of  the  company.    By  the  res- 

(d)  That  section  is  as  follows :  "  No  such  conveyance,  assi^ment,  or  trans- 
fer, nor  any  payment  made  Judgment  suffered,  Hen  created,  or  security  giTen, 
by  any  such  corporation  when  insolvent,  or  in  contemplation  of  insolvency, 
tnth  the  intent  of  giving  a  'preference  to  any  particular  creditor,  over  other  cred- 
itors of  the  company,  shall  be  valid  in  law ;  and  every  person  receiving,  by 
meansof  any  such  conveyance,  assignment,  &c.  any  of  the  effects  of  the  cor- 
poratlon,  shall  be  bound  to  account  therefor  to  its  creditors  or  stockholden, 
or  their  trustees,  as  the  case  shall  require." 
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ohition  ftdopted  by  the  directors  they  did  declare  that  this  note, 
as  well  as  all  the  other  assets  of  the  company,  must  be  converted 
into  money,  for  the  purpose  of  paying  the  liabilities  of  the  com- 
pany. In  pursuance  of  the  authority  vested  in  the  plain tiflf  by 
the  assignment,  payment  of  the  note  was  demanded.  Under 
these  circumstances,  I  do  not  think  the  objection  that  payment 
of  the  note  has  not  been  required  by  the  directors  can  be  sus- 
tained. The  plaintiff  therefore  is  entitled  to  judgment  upon 
Ae  demurrer,  but  with  liberty  to  the  defendant  to  answer  the 
complaint  within  twenty  days  after  notice  of  this  decision,  upon 
payment  of  the  costs  of  this  issue  of  law  and  subsequent  proceed- 
ings, to  be  taxed  by  one  of  the  justices  of  this  court,  or  the 
eounty  judge,  or  clerk,  of  Erie. 

[Eri£  Special  Term,  June  18,  1868.    Harris,  Justice.] 


Morehouse,  executor,  &c.  vs.  Ballou  aQd  others,  executors, 
&c.  and  B.  Ballou. 

A  Jofut  and  Beyeral  note  was  g:iven  by  B.  6.  and  J>.  B.,  for  money  borrowed 
for  B.  B.  Afterwards  D.  B.  died,  leaving  B.  B.  and  others  his  executors. 
There  was  no  aUefation  or  proof  that  E.  B.  was  insolvent  Sfdd  that  B.  B., 
in  his  individual  capacity,  and  as  executor,  could  not  be  Joined  with  the 
other  executors  of  D.  B.  in  a  suit  on  the  note. 

The  plainti£^  as  executor  of  Morehouse,  complained  ''  that 
the  above  named  Bensselaer  Ballou  and  one  Dutee  Ballou,  in  his 
lifetime,  made  and  executed  their  joint  and  several  promissory 
note  in  writing,  whereby,  for  value  received,  they  promised  to 
pay  Daniel  Morehouse  or  bearer,  two  hundred  dollars  with  in- 
terest one  day  from  date,  and  that  they  have  nbt  paid  the  same 
or  any  part  thereof  except  the  sum  of  fifteen  dollars  paid  Novem- 
ber 17th,  1860,  but  are  justly  indebted  to  the  plaintiff,  who  is 
tbe  lawfal  holder,  and  owner  of  the  note.  Wherefore  the  plain- 
tiff demands  judgment  against  the  defendant  Rensselaer  Ballou^ 
Ibr  two  bunded  dollars  with  interest  from  the  17th  day  of  Ko* 
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rember,  1849,  besides  costs,  after  dedacting  the  sum  of  fifteen 
dollars  paid  November  17th,  1850.  And  that  the  defendants 
Dutee  Ballon,  Daniel  Balloa  and  Bensselaer  Ballon,  executors 
of  the  last  will  and  testament  of  Dutee  Ballou,  one  of  the  makers 
of  said  note,  be  adjudged  to  pay  the  said  amount  out  of  any 
assets  in  their  hands  belonging  to  the  estate  of  said  Dutee 
Ballou,  deceased,  which  are  properly  applicable  thereto,  together 
with  the  costs  and  disbursements  allowed  by  law." 

None  of  the  defendants  appeared  except  B.  Ballou,  who 
answered  and  denied  that  he  and  Daniel  Ballou  made  the  note; 
and  denied  that  he  was  or  ever  had  been,  jointly  and  severally 
with  D.  Ballou  indebted  to  the  plaintifi'for  the  amount  of  the  note. 
He  also  as  executor  of  D.  BaUou  deceased,  denied  that  D.  Ballou 
made  the  note,  and  denied  that  he  and  the  other  two  executors 
were  indebted  to  the  plaintiff.  He  also  answered  that  the  execu- 
tors had,  by  order  of  the  surrogate,  given  notice  to  creditors  to 
present  their  claims,  and  that  the  note  now  in  suit  had  not  been 
presented.  And  that  they  had  no  assets.  On' the  trial,  by  the 
court,  the  execution  of  the  note  was  proved,  and  that  it  waa 
given  for  money  lent  to  B.  Ballou. 

Wm.  McKindlet/j  for  the  defendant  B.  Ballou,  insisted  that 
there  was  a  misjoinder  of  actions  and  parties,  and  that  B.  Ballou 
could  not  be  sued  as  maker,  and  also  as  executor  of  D.  Ballou,  in 
one  suit. 

C.  S.  LesteTy  for  the  plaintifi. 

Hand,  J.  Before  the  code,  the  survivor  and  the  personal 
representatives  of  a  deceased  joint  debtor,  could  not  be  jcdned 
as  defendants,  at  law.  The  judgments  were  different.  (^Myer 
V.  Cole,  12  John,  849.  Demott  v.  Field,  7  Cowen,  58.  Wor- 
den  V.  Worthingtm,  2  Barb.  371.  2  Saund.  117,  g.n.  2  a. 
Herrenden  v.  Palmer,  Hob.  88.  HaU  v.  Huffum,  2  Lev.  228. 
Comer  v.  Shew,  8  Mees.  ^  W.  850.  Reynolds  v.  Reynoldsj 
8  Wend.  244.  Grant  v.  Shurt'er,  1  Id.  148.  1  Burr.  Pr.  60. 
IChUty'aPl.lS^.    Bridgeny.Park,2B.i^C.42A.   Ashbp 
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V.  Ashbf/j  7  Id.  444.)  In  Myer  v.  Cole^  it  was  held  that  a  count 
on  a  claim  against  the  testator,  and  one  against  the  executors 
for  services  rendered  after  the  death  of  the  testator,  though  pay- 
able out  of  the  estate,  could  not  be  joined.  If  the  debt  was 
joint  and  several,  the  personal  representatives  of  the  deceased 
debtor  could  be  sued,  but  not  with  the  survivor.  But  if  the 
debt  was  joint  only,  on  the  death  of  one  joint  debtor,  his  liability 
was  extinguished  at  law ;  but,  in  certain  cases,  as  where  he  had 
a  benefit  from  the  consideration  upon  which  the  obligation  arose, 
or  when  they  were  all  principals,  equity  would  consider  the  con- 
tract several,  and  compel  payment  out  of  his  estate.  {Sumner 
V.  Powell,  2  Meriv.  36.  Bradley  v.  Burwell,  3  Denio,  65. 
Hamersley  v.  Lambert,  2  John.  Ch.  508.  Carpenter  v.  Pro- 
voost,  2  Sandf.  S.  C.  R.  537.  1  Story's  Eq.  Jur.  §  162.)  How- 
ever, even  in  this  class  of  cases,  where  the  suit  was  upon  the 
original  indebtedness,  it  seems  equity  did  not  interfere  unless 
the  survivor  was  insolvent.  {Lawrence  v.  Trustees  of  Leake 
and  Watts  Orphan  House^  2  Denio,  577.  S.  C.  11  Paige, 
80.  Smith  v.  Ballantyne,  10  Id.  101.  Wilder  v.  Keeler,  8 
Id.  167.  Hamersley  v.  Lambert,  supra.  Slaiter  v.  Cook, 
2  Sandf.  S.  C.  R.  573.)  There  could  be  no  necessity  for  going 
to  equity  where  there  was  a  perfect  remedy  at  law.  And  the 
rule  in  England  is,  that  even  in  partnership  cases,  although  the 
survivor  must  be  a  party,  the  remedy  as  to  him  being  altogether 
at  law  no  decree  can  be  made  against  him.  {Wilkinson  v. 
Henderson,  1  My.  ^  K.  582.)  It  would  seem  to  follow,  that 
neither  at  law  nor  in  equity,  could  a  judgment  or  decree  be  given 
jointly  against  the  survivor  and  the  representatives  of  a  deceased 
joint  debtor,  merely  on  a  joint  or  joint  and  several  obligation. 
Of  course  I  do  not  include  cases  of  liability  over  for  the  debt  or 
duty  of  another. 

But  it  is  said,  that  this  suit  is  authorized  by  the  code.  Per- 
sons severally  liable  upon  the  same  obligation  or  instrument,  in- 
cluding bills  of  exchange  or  notes,  may  all  or  any  of  them  be  in- 
cluded in  the  same  action.  {Code,  i  120.)  As  to  notes,  &c. 
the  statutes  regulating  suits  upon  them,  {Laws  of  1SZ2,  p.  489. 
Laws  of  1835,  p.  248.    Laws  of  1887,  p.  72.    Laws  of  1841, 
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p.  272.  Laws  of  1845,  p.  72,)  were  in  termaas  broad,  allowing 
the  plaintiff  to  include  the  drawers,  makers,  indorsera  and  ac- 
ceptors, "  all  or  any  of  them,"  and  to  proceed  to  judgment  as  if 
all  were  joint  contractors ;  and  judgment  could  be  rendered 
against  one  or  more  of  the  defendants.  But  this  did  not  change 
the  practice  as  to  suing  the  joint  and  several  makers  of  a  note. 
{Plainer  v.  Johnson,  8  HUl,  476.  MiUer  v.  McCaggy  4  Id.  86. 
BtUler  V.  Rawson,  1  Denio,  105.)  Indeed,  it  may  be  doubt- 
ful whether  two  out  of  three  joint  and  several  makers,  if  the  ob- 
jection is  properly  made  by  a  plea  in  abatement,  (or  perhaps  now 
by  demurrer,  in  some  cases,)  could  be  made  jointly  liable ;  for  such 
is  not  their  contract.  (1  Saund.  291.  gy  n,  4.  PlcUt  on  Cov. 
134.  Streatfield  v.  HoUiday,  3  T.  R.  1S2.'Btiller,  J.  Plainer 
V.  Johnsony  supra.)  Mr.  Justice  Willard,  in  De  Ridder  v. 
Schermerhomy  (10  Barb.  688,)  supposed  this  rule  has  been 
changed  by  §  120  of  the  code.  But  the  point  did  not  there  arise ; 
and  such  intention  should  be  clearly  expressed  by  the  act,  as  it 
seriously  affects  the  contracts,  and  makes  confusion  in  the  rights 
of  the  parties,  to  contribution.  But,  neither  did  former  statutes, 
nor  does  the  code,  authorize  defendants  to  be  joined,  whose  ob- 
ligations are  distinct  and  different,  or  when  there  is  no  privity 
of  contract  between  them.  {Miller  v.  Gastony  2  £fifl,  188. 
Butler  V.  Rawson,  1  Denioy  105.  De  Ridder  v.  Schermer- 
homy  supra.  White  v.  Low,  7  Barb.  204.)  The  code  pro- 
vides for  uniformity  of  practice,  whether  the  case  is  one  of  equity 
jurisdiction  or  at  law.  (§§  117  to  122, 144, 147, 148, 167, 274.) 
And  for  a  defect  of  parties  the  defendant  should  demur  or  ob- 
ject by  answer.  (§§  144, 148.)  If  he  does  not,  he  waives  the 
objection.  But  this  does  not  authorize  the  joinder  of  distinct 
and  different  causes  of  action  against  several  and  different  de- 
fendants. It  does  not  authorize  judgment  on  a  note  against  A., 
and  for  trespass  against  B.,  in  the  same  suit ;  nor  compel  the 
court  to  give  judgment,  whether  there  be  too  many  or  too  few 
parties.  If  so,  the  court  might  be  obliged  to  try  in  the  form  of 
one  suit,  two  or  more  suits  in  fact  distinct  and  several,  both  «8  to 
parties  and  subject  matter.  I  do  not  understand  the  code  as  au- 
thorimng  an  indefinite  jumble  of  parties,  claims,  rights  and  de- 
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fimses.  The  paw«r  of  amendment  m  to  parties  is  meonflistent 
with  such  anomalieB.  {Code,  §  178.)  The  oauses  of  action  that 
are  united  '^  most  affeot  all  of  the  parties  to  the  action."  {i  167.) 
The  executors  of  D.  Ballou,  as  such,  are  not,  except  in  form, 
parties  to  the  action  against  R.  Ballou  in  his  individual  capacity 
as  maker ;  and  are  not  affected  by  the  cause  of  action  against 
him.  By  the  death  of  D.  Ballou,  the  contract  was  severed,  and, 
as  a  joint  ccmtraot,  ceased  to  exist.  {Atkins  v.  Tredgold,  2  B. 
4-  C.  28.  Slater  v.  Lawaan,  IB.^  Ad.  896.  Lane  v.  Doty, 
4  Barb.  6S0.)  In  acti^as  for  work  and  labor,  or  upon  a  note, 
bond,  or  even  judgment,  it  was  considered  no  variimce,  though 
no  mention  was  made  of  a  deceased  party.  {Richards  v.  Heathery 
IB.^  Aid.  29.  Mmmtstephen  v.  Brooke,  Id.  224.  Cocks 
v.  Brewer,  11  M.  4-  W.  61.  Saund.  R.  291  b,  n.  4, 291  d,  n.f. 
Williams  v.  Allen,  7  Cowen,  816.  And  see  Burgess  v.  Abbott^ 
6  HUl,  138.)  And  Lord  EUenborough  remarked,  in  Richards 
v.  Heather,  that,  "  according  to  every  principle  of  law,  the  joint 
debt  may,  by  reason  of  the  death  of  the  party,  be  now  treated  as 
if  it  had  been  otigifially  a  s^arate  debt."  In  the  preset  oas^ 
the  plaintiff  seeks  to  have  two  judgments  on  the  sam^  record,  for 
the  same  amount  and  for  the  same  debt ;  or  rather  judgment 
against  B.  Ballou,  and  that  the  executors  of  D.  Ballou  be  ad- 
judged to  pay  the  amount  out  of  any  assets,  &c. ;  and  there  is 
no  averment  that  B.  Ballou  is  insolvent,  or  that  D.  Ballou  was 
surety.  The  relief  demanded  is  simply  judgment  and  payment ; 
and  no  circumstances  entitling  the  plaintiff  or  any  of  the  parties 
to  equitable  interference  are  stated  or  pretended  in  the  pleadings 
on  either  side  In  Ricart  v.  Townsend,  (6  How.  Pr.  R.  460.) 
Mr.  J.  Edmonds  held  that,  under  the  code,  a  surviving  partner 
and  the  representatives  of  a  deceased  partner,  could  be  joined  in 
an  action  to  recover  damages  on  a  contract  by  the  firm ;  and 
in  the  report,  nothing  is  said  of  the  insolvency  of  the  survivor. 
With  all  respect,  so  long  as  the  law  in  respect  to  the  rights, 
duties  and  liabilities  of  the  surviving  partner  is  unchanged,  that 
construction  appears  somewhat  doubtful ;  especially  where  the 
survivor  is  solvent  The  reason  and  propriety  of  the  former  rule 
exists  in  full  force.    But  however  it  may  be  as  to  partners,  the 


294      OASES  m  the  supreme  court. 

Seymour  v.  Wilson. 

representatives  of  D.  Ballon  could  have  no  interest  in  the  con- 
troversy, adverse  to  the  plainti£f  in  a  suit  against  R.  Ballou ; 
nor  could  they  be  necessary  parties  to  a  complete  determination 
of  the  question  involved  therein ;  which  could  have  been  heard 
without  prejudice  to  their  rights ;  (§§  118, 122 ;)  and  these  de- 
fendants could  not  interpose  any  equities  between  themselves, 
or  "  counterclaims"  against  each  other,  to  embarrass  the  plaintiff. 
Notice  to  the  creditors  to  present  their  claims,  and  a  neglect 
by  the  plaintiff  to  do  so,  does  not  bar  his  action.  (2  R.  S.  89, 
§  39, 40.  And  see  Allen  v.  Bishop's  Executors,  25  Wend.  414 ; 
Parker's  Executors  v.  Gainer's  Administrator,  17  Id.  669.)  But 
there  is  no  joint  demand  declared  upon  or  proved  against  the  de- 
fendants, and  there  can  be  no  judgment  for  the  plaintiff  against 
any  of  the  parties  without  an  amendment  making  it  an  action 
against  R.  Ballou,  or  the  executors  of  D.  Ballou. 

Note. — An  order  was  entered,  directing  a  nonsuit,  but  with 
leave  to  the  plaintiff  to  amend  the  manner  of  pleading,  so  as  to 
make  it  a  suit  against  R.  Ballou  in  his  individual  capacity ;  and 
in  that  case  to  take  judgment  against  him  alone. 

[SiRATooA  Special  TerMi  June  20, 1853.    Hand,  Justice.] 


Seymoxtr,  receiver,  &c,  vs.  Wilson. 

A  receiver  of  the  property  and  effects  of  a  creditor  has  no  anthoritj  to  bring; 
a  anit  to  set  aside,  as  ihindalent,  a  prior  assignment  of  a  bond  and  mortgage, 
made  by  the  debtor,  which  was  valid  as  between  the  parties ;  or  to  recover 
the  property  so  assigned,  as  the  property  of  the  debtor. 

The  duty  of  a  receiver  is  confined  to  property  of  which  the  debtor  had  pos- 
session, power  or  control,  actually  or  constructively,  in  whole  or  in  part. 

The  remedy,  in  case  of  a  fVaudnlent  conveyance  of  the  property,  is  a  suit  by 
the  creditor  himself,  against  all  the  parties  to  the  ftaud. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
entered  upon  the  report  of  a  referee. 
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Conrad  Cromer,  on  the  15th  of  March,  1850,  recovered  a 
judgment  in  this  court  against  Ansel  C.  Durkee,  for  $67,12, 
damages  and  costs,  upon  a  debt  contracted  the  Ist  of  April,  1849. 
The  summons  was  served  on  the  22d  day  of  February,  1850, 
in  the  afternoon.  An  execution  was  issued  upon  this  judgment 
to  the  sheriff  of  Washington  county,  where  .Durkee  resided,  and 
was  returned  wholly  unsatisfied.  Cramer  thereupon  instituted 
proceedings  against  Durkee  under  title  nine,  chapter  two  of  the 
code,  and  the  plaintiff  was  appointed  receiver  of  his  effects.  In 
the  forenoon  of  the  22d  of  February,  1850,  Durkee  assigned  to 
the  defendants  the  three  first  installments  of  $200  each,  and  the 
interest  thereon  to  grow  due  on  a  mortgage  bearing  date  Octo- 
ber 15th,  1849,  made  by  his  brother  Calvin  Durkee  and  his 
wife  to  him,  upon  a  lot  of  13  acres  in  the  town  of  Fort  Edward, 
and  given  to  secure  the  payment  of  $1000  and  interest.  There 
was  then  a  prior  outstanding  mortgage  of  $400,  upon  the  un- 
divided half  of  the  premises,  executed  by  Calvin  Durkee.  The 
whole  premises,  according  to  the  testimony,  were  worth  not 
less  than  $800  and  not  to  exceed  $1000.  Calvin  was  insolvent 
at  the  time  of  this  transfer,  and  had  been  so  ever  since.  And, 
after  assigning  the  installments  upon  his  mortgage,  owned  no 
other  property,  and  was  considerably  in  debt.  Calvin,  at  this 
time,  owed  the  defendants  $300,  and  Sheldons  &  Wood  up- 
wards of  $300.  The  defendants  agreed  to  appropriate  the 
avails  of  the  mortgage  equally  to  the  payment  of  their  debt 
and  the  debt  of  Sheldons  &  Wood.  The  defendants  had  pre- 
viously caused  to  be  sold  on  a  judgment  given  to  secure  their 
debt,  the  aforesaid  lot  of  land.  -  They  purchased  it  on  the  7th 
of  February,  1850,  and  obtained  the  sheriff's  certificate  of  sale. 
This  certificate  was  assigned  by  them  to  Ansel,  when  he  assign- 
ed to  them  the  installments  upon  his  mortgage.  There  was  no 
other  consideration  for  that  assignment  moving  between  Ansel 
and  the  defendants.  There  was  no  consideration  but  brotherly 
affection  moving  between  Ansel  and  Calvin  for  the  assign- 
ment of  the  mortgage.  And  there  was  no  consideration  what- 
ever moving  as  between  Ansel  and  Sheldons  ic  Wood.  Before  this 
suit  was  commenced,  the  plaintiff  applied  to  the  defendants  to  b0 
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allowed  the  amount  of  his  debt  out  of  the  mortgage.  They 
refused  to  allow  it.  In  his  complaint  the  plaintiff  asked  that 
the  assignment  of  the  installments  on  the  mortgage  be  declared 
void  as  against  him,  and  that  the  mortgage  and  bond  be  assigned 
to  him,  or  that  the  defendants  be  directed  to  pay  the  amount 
of  the  judgment  and  the  costs  of  the  supplementary  proceed- 
ings,^ with  the  costs  of  this  suit.  The  answer  denied  all 
knowledge  of  the  judgment,  the  supplementary  proceedings, 
and  of  the  appointment  of  the  plmtiff  as  receiver ;  but  admit- 
ted the  assignment  of  the  bond  and  mortgage,  with  the  alle- 
gation that  it  was  executed  to  the  defendants  for  a  valuable 
consideration,  and  by  them  received  in  good  i&ith,  and  without 
any  intent  on  their  part,  or  as  they  believed,  on  the  part  of 
Durkee,  to  defraud  his  creditors,  and  without  any  knowledge 
on  their  part  that  he  had  any  creditors,  and  denying  certain 
averments  of  the  complaint,  as  to  the  value  of  the  mortgaged 
premises,  &c.    The  reply  denied  the  averments  of  the  answer. 

H.  R.  Wing^  for  the  appellants. 

E.  F.  BuUard,  for  the  plaintiff. 

Bp  the  Courtj  Hand,  P.  J.  The  object  of  the  appointment 
ef  a  common  law  receiver  was  to  protect  the  fund  in  litigation ; 
and  he  had  no  powers  except  such  as  were  conferred  upon  him 
by  the  order  appointing  him,  and  the  course  and  practice  of  the 
c^urt.  (  Yerplanck  v.  ijfcr.  Ins.  Co.  2  Paige,  452.  Edw.  en 
Rec.  4.  Chautauque  Bank  v.  White,  6  Bark  589.)  He  could 
not  bring  or  defend  actions,  without  special  leave  of  the  court. 
(2  St&ry's  Eq.  Jur.  \  888  a;  Merritt  v.  Lyon,  16  Wend.  405 ; 
Edw.  on  Rec.  117.  8  Dan.  Pr.  1991.)  By  the  act  of  1845 
{Laws  of  1845,  ch.  112,  p.  91)  receivers  may  sue  in  their  own 
names  for  any  debt,  claim  or  demand  transferred  to  them,  or  to 
the  possession  and  control  of  which  they  are  entitled  as  receiv- 
ers. By  }  244  of  the  code  of  1849,  in  force  when  this  suit  was 
commenced,  the  courts  were  authorized  to  appoint  receivers, 
aecordingto  the  practice  then  existing,  except  as  otherwise 
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provided  by  the  cpde.  The  receiver  in  this  case  was  appointed 
on  the  25th  of  April,  1850,  in  proceedings  supplementary  to  an 
execution  against  A.  C.  Durkee  in  favor  of  Cramer.  By  §  298 
of  that  code,  a  receiver  in  such  cases  could  be  appointed  with 
like  authority  as  if  appointed  accordmg.to  §  244.  By  i  299,  if 
a  third  person,  alleged  to  have  property  of  the  debtor  or  to  bo 
indebted  to  him,  claimed  an  interest  in  it  adverse  to  him,  or 
denied  the  debt,  such  interest  or  debt  was  recoverable  only  in 
an  action  by  the  receiver.  The  language  of  §  244  implies  that 
the  revision  of  this  part  of  our»  practice  is  postponed.  The 
object  of  the  statute  of  1845  was  to  enable  receivers  to  sue 
in  their  own  names.  Formerly  an  ordinary  receiver  was  com- 
pelled to  sue  at  law,  in  the  name  of  the  party  having  the  legal 
estate.  (  Wilson  v.  Wilson,  1  Barb.  Ch.  R,  594.)  The  act  went 
further,  and  authorized  a  purchaser  from  them  to  sue  in  his  own 
name.  But  no  new  discretion  was  given  to  the  receiver,  and  he 
was  left  as  much  under  the  direction  and  control  of  the  court  as 
before.  By  the  rule  of  this  court  in  relation  to  the  powers  and 
duties  of  a  receiver,  in  force  when  the  plaintiff  was  appointed, 
and  this  suit  commenced,  he  had  power  to  sue  for  the  debts, 
demands  and  rents  belonging  to  tho  debtor,  and  was  required, 
without  unreasonable  delay,  to  convert  the  personal  estate  and 
eflfects  into  money.  {Rule  81  of  1849.)  And  the  debtor  was 
required  to  deliver  over  all  the  property  in  his  possession,  power 
or  control.  {CassUear  v.  Simons,  8  Paige,  278.  Browning  v. 
Bet  lis,  Id.  568.)  But  the  receiver  had  no  authority  by  that 
rule,  or  any  statute,  to  bring  a  suit  to  set  aside  a  prior  assign- 
ment or  conveyance  by  the  debtor  as  fraudulent,  which  was 
valid  as  between  the  parties ;  or  to  recover  the  property  so 
assigned,  as  the  property  of  the  debtor,  but  not  in  his  pos- 
session. The  subject  matter  of  sucb  a  controversy  is  not  a 
debt  or  demand  of  the  debtor ;  nor  his  personal  estate  or  effects ; 
Bor  does  the  grantee  or  assignee  claim  any  interest  adverse  to 
the  judgment  debtor  in  any  property  of  the  latter.  His  duty 
still  is  confined  to  property  of  which  the  debtor  had  possession; 
power  or  control,  actually  or  constructively,  in  whole  or  in  part 
The  remedy,  in  case  of  a  fraudulent  conveyance  of  the  profH 
Vol.  XVI.  88 
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erty,  is  a  suit  by  the  creditor  directly  against  all  parties  to  the 
fraud.  {Green  v.  Hicks,  1  Barb,  Ch.  R,  Z(^\  Dorr  v.  Noxon, 
5  How,  Pr,  R,  29.)  An  assignment  is  usual,  though  it  seems 
not  absolutely  necessary.  {Mann  v.  Peniz,  2  Sandf,  Ch,  R, 
257.'  Wilson  v.  Allen,  6  Barb.  545.)  But  in  both  cases,  the 
receiver  takes  no  more  than  the  debtor  could  convey.  The 
case  of  an  executor  or  administrator  is  different.  {Babcock  v. 
Booth,  2  Hill,  181,)  That  was  put  solely  upon  the  ground 
that,  as  the  statute  had  taken  away  the  remedy  against  an 
executor  de  son  tort,  the  creditors  would  be  remediless  unless 
the  personal  representatives  had  a  right  of  action.  And  the 
reasoning  of  the  court  in  that  case,  and  in  the  case  of  Osborne 
V.  Moss,  (7  John.  161,)  is  against  the  plaintiff  here.  The 
creditors  themselves  have  a  perfect  right  and  remedy  directly 
against  the  fraudulent  parties,  if  any,  in  this  case.  Courts 
of  equity  have  always  been  careful  not  to  burden  the  fimd 
in  the  hands  of  a  receiver  with  costs.  And  it  is  best  that  any 
litigation  in  relation  to  the  property  claimed  by  third  persons 
should  be  between  the  parties  directly  interested,  and  not 
through  the  intervention  of  an  officer  of  the  court.  I  think 
the  judgment  must  be  reversed  on  this  ground.  I  have  not 
thought  it  necessary  to  examine  the  subject  so  fully  on  the 
merits,  as  I  should  have  done,  had  I  come  to  the  conclusion  the 
plaintiff  could  bring  this  action ;  but  the  case  is  not  free  from 
doubts.  Creditors,  as  such,  independent  of  the  effect  of  any 
special  contract,  have  no  lien  or  charge  upon  the  effects  of  the 
debtor.  {Ld,  Eldon,  in  Kendall  ex  parte,  17  Ves.  526.  Wig- 
gins V.  Armstrong,  2  John.  Ch.  141.  16  Wend.  548.  Afid 
see  Durant  v.  Sup.  of  Albany  County,  26  Wend.  66.)  By 
exhausting  their  remedy  at  law  by  judgment  and  execution, 
our  statute  authorized  thpm,  in  equity,  to  reach  his  choses  in 
action.  (2  R.  S,  173-4.)  And  the  code  permits  this  to  bo 
done  through  supplementary  proceedings.  {Code  of  1849,  §  247, 
et  seq.  Id.  1851  §  292,  et  seq.)  The  referee  found  no  actual 
fraud  on  the  part  of  the  defendants ;  he  found  that  the  defend- 
ants had  no  knowledge  or  notice  that  the  assignor  was  indebted 
to  any  one ;  and  that  the  transfer  was  made  before  Cramer  com-^ 
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menced  his  suit.  But  he  considered  the  assignment  fraudulent 
in  law  as  to  them.  They  agreed  to  transfer,  and  did  imme- 
diately transfer  their  claim  to  the  equity  of  redemption  in  the 
property ;  and  agreed  to  apply  the  three  first  installments  to 
become  due,  on  the  niortgage,  in  payment  of  the  judgments.  It 
was,  in  fact,  an  assignment  by  Ansel  to  secure  his  brother's  debt. 
Had  he  become  a  mere  surety  for  his  brother,  on  a  suit  and  proceed- 
ings against  him  thereon,  he  could  have  been  compelled  to  give 
up  this  mortgage  notwithstanding  his  indebtedness.  The  de- 
fendants had  a  right  to  get  security  for  their  debts ;  and  if  no 
one  had  any  prior  lien  or  charge  on  fhe  property,  or  preference 
over  them,  legal  or  equitable,  and  they  have  acted  in  per- 
fect good  faith,  I  am  not  prepared  to  say  this  security  is  not 
valid  in  their  hands.  The  suit  and  proceedings  by  Cramer  had 
no  retroactive  effect  like  an  act  of  bankruptcy  in  England. 
Qui  prior  est  in  tempore,  potior  est  injure.  When  there  is 
any  fraud — and  the  court  should  scrutinize  such  transactions 
with  careful  jealousy — the  creditor  would  find  no  diflSculty. 
But  as  the  creditors  of  Ansel  had  no  lien  or  preference,  and  the 
transaction  was  valid  between  the  parties,  they  can  attack  a 
prior  disposition  of  his  property  only  upon  that  ground.  How- 
ever, it  is  not  necessary  now,  to  put  the  case  upon  this  point. 

The  judgment  was  that  the  defendants  should  pay  to  the 
plaintiff  his  claim,  or  assign  to  him  all  their  interest  in  the  bond 
and  mortgage,  making  no  reservation,  although  they  still  had 
an  interest  therein  to  the  amount  of  over  $400,  and  to  which,  at 
all  events,  they  were  entitled,  after  the  claim  of  the  plaintiff  had 
been  satisfied.  This  was  probably  a  clerical  error  in  the  draft ; 
as  the  decree  should  have  provided  for  their  residuary  interests, 
in  case  the  plaintiffs  had  been  entitled  to  recover. 

The  judgment  must  be  reversed  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

[Clikton  Qen£ral  Term,  July  4,  1858.  Haruif  Cody  and  C.  L,  A!U», 
justices.] 
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Hatner,  receiver,  &c.  vs.  Fowler  and  others. 

A  receiveri  appointed  nnder  proceedings  supplementary  to  execution,  cannot 
bring  a  suit  to  set  aside  conveyances  executed  by  tlie  judgment  debtor,  prior 
to  the  appointment  of  the  receiver,  on  the  groubd  that  they  were  made  for 
the  purpose  of  hindering  and  delaying  creditors. 

Demurrer  to  amended  complaint.-  The  complaint  alleged 
that  prior  to  the  1st  of  March,  1849,  the  defendant,  Randall 
James,  being  wholly  insolvent  and  indebted  to  divers  individuals 
in  large  amounts,  and  particularly  to  one  John  Simpson,  in  and 
about  the  sum  of  five  hundred  dollars ;  Simpson,  on  or  about  the 
28th  of  April,  1849,  recovered  a  judgment  in  this  court,  against 
the  said  Randall  James,  for  the  sum  of  five  hundred  and  twenty- 
two  dollars  and  sixty-six  cents ;  that  said  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  the  county  of  Rensselaer, 
on  or  about  the  said  28th  day  of  April,  1849;  that  an  execution 
against  the  goods  and  chattels  and  real  estate  of  the  said  Randall 
James,  was  issued  to  the  sheriff*  of  the  county  of  Rensselaer, 
who  returned  the  same  unsatisfied.  That  under  and  by  virtue 
of  proceedings  supplementary  to  said  execution,  pursuant  to  the 
code,  the  plaintiff*  was  subsequently  appointed  receiver  of  the 
property  and  effects  of  the  said  Randall  James,  and  that  James 
executed  and  delivered  to  him,  as  such  receiver,  an  assignment 
of  all  his  property,  rights  in  action,  &c.  That  the  said  Randall 
James  did,  on  the  13th  day  of  March,  1849,  by  a  deed  of  con- 
veyance executed  by  him  and  Sally  his  wife,  for  a  n(»ninal 
consideration  therein  expressed,  convey  to  the  defendant  Harvey 
W.  Fowler,  certain  parcels  of  land  therein  described.  And  that 
on  the  16th  day  of  the  same  month  he  also  conveyed  to  the  said 
Fowler  a  certain  other  piece  of  land.  And  that  the  deeds  were 
duly  recorded.  And  the  plaintiff  further  stated,  upon  inibnna- 
tion  and  belief,  that  before,  and  at  the  several  times  when  the 
above  mentioned  parcels  of  land  were  so  conveyed,  the  said  Ran- 
dall James  was  wholly  insolvent,  and  unable  to  meet  the  pay- 
ment of  his  just  debts ;  and  that  such  insolvency,  at  the  times 
of  such  conveyances,  was  well  known  to  the  defendants ;  that 
prior  to  and  at  the  time  of  such  conveyance  of  said  lands^  the 
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defendant  veil  knew  that  the  said  John  Simpson  and  sereral 
other  creditors  to  whom  the  said  Randall  James  was  indebted 
in  very  large  amounts,  were  about  to  make  efforts  to  enforce  the 
collection  of  their  seyeral  demands.  That  at  the  time  of  the 
conveyance  of  the  seyeral  parcels  of  real  estate  to  the  said 
Fowler,  the  defendants  claimed  and  pretended  that  the  said 
Randall  James  was  largely  indebted  to  the  said  Harvey  W. 
Fowler,  and  was  also  largely  indebted  to  the  defendant  Jolin 
James,  for  money  and  other  personal  property  pretended  to  have 
been  acquired  by  the  said  John  James,  while  an  infant  under 
the  age  of  twenty-one  years,  and  residing  in  the  iamily  of  the 
said  Randall  James,  and  that  said  parcels  of  real  estate  were 
conveyed  by  said  Randall  James  to  Fowler,  in  payment  of  such 
indebtedness  to  John  James  and  the  said  Harvey  W.  Fowler, 
and  that  certain  promissory  notes  held  by  John  James  against 
the  said  Randall  James,  as  evidence  of  the  pretended  indebted- 
ness, were  delivered  up.  and  canceled,  and  cei*tain  other  notes 
made  by  the  said  Harvey  W.  Fowlerand  delivered  to  the  said 
John  James  in  lieu  of  the  notes  made  by  the  said  Randall  James. 
The  plaintiff  further  averred,  upon  his  information  and  belief, 
that  all  such  pretenses  on  the  part  of  the  defendants  were  wholly 
false  and  unfounded  and  fraudulent ;  and  that  the  conveyances 
of  the  said  parcels  of  land  by  the  said  Randall  James  to  the  said 
Harney  W.  Fowler,  were  made  by  the  said  Randall  James  to 
and  accepted  by  the  said  Harvey  W.  Fowler,  with  the  intent  to 
hinder  and  delay  and  defraud  the  creditors  of  the  said  Randall 
James,  and  especially  the  said  John  Simpson,  of  his  aQd  their 
lawful  demands  against  the  said  Randall  James;  and  that 
Fowler  did  not  in  &ct  pay  the  consideration  in  said  deeds  men- 
tioned, or  any  other  valid  or  sufficient  consideration,  but ^  that 
the  transfer  of  the  several  parcels  of  the  real  estate,  so  made  hj 
the  said  Randall  James  to  the  said  Harvey  W.  Fowler,  were 
made  solely  to  prevent  the  just  creditors  of  the  said  Randall 
James  from  having  the  benefit  of  the  above  pieces  of  land ;  and 
that  Fowler  might  hold  the  same  upon  some  secret  trust  fer  the 
benefit  of  the  said  Randall  James,  or  his  family,  01*  for  tlie  joint 
benefit  of  the  said  RandftU  Jamea  md  the  said  Harvey  W« 
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Fowler,  and  to  enable  the  said  Randall  James  to  defiraud  his  just 
creditors. 

The  plaintiff  then  prayed  that  the  said  conveyances  might  be 
declared  and  adjudged  fraudulent  and  void  as  against  the  plain- 
tiff and  the  said  John  Simpson  and  other  creditors  of  Randall 
James,  at  the  time  of  such  conveyances,  and  that  any  and  all 
obligations  given  to  John  James,  by  Fpwler,  in  part  payment 
of  the  pretended  purchase  of  such  real  estate,  might  be  declared 
fraudulent  and  void ;  and  that  such  conveyances  and  obligations 
might  be  delivered  up  and  canceled,  &c.  and  for  further  relief. 

The  defendants  demurred  to  the  complaint,  assigning  several 
causes  of  demurrer ;  among  which  were  these :  That  the  allega- 
tions contained  in  the  complaint  did  not  show  that  the  plaintiff 
had  a  right,  or  that  he  was  a  proper  party  to  contest  the  validity 
of  the  conveyances  mentioned  and  referred  to  in  the  complaint  or 
either  of  them.  And  that  the  allegations  therein  did  not  show 
that  the  plaintiff  had  a  right,  or  that  he  was  a  proper  party  to  con- 
test the  validity  of  the  obligations  referred  to  in  said  complaint. 

W.  A.  Beach,  for  the  plaintiff. 

J.  E.  Taylor^  for  the  defendants. 

By  the  Court,  Hand,  P.  J.  The  plaintiff  must  necessarily 
recover,  if  at  all,  in  his  character  of  receiver.  James  conveyed 
all  his  real  and  personal  estate  to  him  before  suit ;  but  if  he 
sues  merely  by  virtue  of  a  conveyance  voluntarily  made,  the  prior 
deed  to  Fowler  being  good  between  the  parties  woidd  have  pref- 
erence. {Brownell  v.  Curtis,  10  Paige,  210.  LecuJi  v.  Ket- 
sey,  7  Barb.  466.  Osborn  v.  Moss,  7  John.  R.  161.)  Conse- 
quently the  plaintiff  must  iail  if,  as  receiver,  he  is  not  authorized 
to  bring  a  suit  to  set  aside  this  deed.  In  the  case  of  Seymour 
V.  Wilson,  decided  at  this  term,  (a)  I  came  to  the  conclusion 
that  a  receiver  has  no  power  to  bring  an  action  to  set  aside  a 
prior  assignment  of  a  bond  and  mortgage  made  by  the  debtor 
and  alleged  to  be  fraudulent.    ( Green  v.  HickSf  1  Barb.  Gk,  R. 

(a)Ant«p.291 
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809.  Dorr  v.  Noxori^  5  How.  Pr.  R.  29.  And  see  8  Id.  128, 
186.)  It  is  different  with  a  receiver  of  an  insolvent  corporation. 
(2  R.  S.  469.  Id.  40,  et  seq.  Gillet  v.  Moody,  3  Contst.  479. 
And  see  4  Bam.  ^  Ad.  129.) 

If  Seymour  v.  Wilson  was  correctly  decided,  the  objection 
applies  with  greater  force  in  this  case.  The  powers  of  a  receiver, 
in  relation  to  real  estate,  are  more  limited.  He  should  not  even 
bring  or  defend  an  ejectment  without  the  sanction  of  the  court. 
{Chreen  v.  Winter,  1  John.  Ch.  Rep.  60.  Wynne  v.  Lord 
Newborough,  1  Ves.  Jr.  164.  Anon.  6  Id.  287.  Edw.  on 
Receivers,  95.) 

By  statute,  he  may  hold  land  upon  trust,  subject  to  the  order 
or  direction  of  the  court.  {Laws  of  1846,  ch.  112,  p.  90.)  But, 
except  in  cases  of  corporations,  his  duty  is  to  protect  the  prop- 
erty, receive  the  rents,  issues  and  profits  of  the  land,  and  collect 
and  receive  the  personal  property,  and  convert  all  the  effects 
into  money.  {Wihon  v.  Allen,  6  Barb.  542.  Chautauque 
County  Bank  v.  White,  Id.  189.  Mann  v.  PerUz,  2  Sandf. 
Ch.  R.  257.  Storm  v.  Waddell,  Id.  494.)  And  if  the  debtor 
conveys  his  real  estate  to  the  receiver,  it  seems  he  may  be 
directed  to  sell  it  « 

This  view  of  the  case  renders  it  unnecessary  to  examine  the 
other  grounds  of  demurrer. 

Demurrer  allowed. 

[Clinton  General  Term,  July  4,  18M.  Hand,  Cody  and  C.  L.  Alien, 
JnstlceB.] 


Pratt  vs.  Hill  and  others. 


A  magistrate  has  no  anthorlty  to  order  a  person,  accnscd  of  a  cHmfnal  offense, 
to  be  committed  until  a  subsequent  day,  for  ezamioatioD,  without  the  ac- 
cused beln^  first  brought  before  him. 

Acconllngly,  where  a  justice  of  the  peace  issued  a  warrant  for  the  arrest  of 
an  individual,  upon  a  cnminal  chatgre,  hite  on  Saturday  night,  with  an  in* 
dorsciuent  thcroooi  directing  that  the  fkocoaod  itoild  be  cokumitted  untU 
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itlie  followiDf  Monday,  tot  extmiDation,  and  the  conaUble  nmsted  the  ae- 
cnsedi  on  the  same  evening  and  committed  him  to  jail  without  first  bringinc: 
him  before  the  justice;  Held  that  the  justice  had  exceeded  his  authority, 
and  that  ho,  toother  with  the  constable  and  his  assistants,  was  liable  in 
trespass. 

This  was  an  appeal  by  the  defendants  from  a  judgment  enteriMl 
trgainst  them  at  a  special  term,  upon  the  verdict  of  a  jury.  The 
comphdnt  alleged  that  on  the  £4th  day  of  February,  1849,  the  de- 
fendants assaulted  and  unlawfully  arrested  the  plaintiff  and  car* 
ried  him  to  jail  without  right  or  authority,  and  kept  him  there 
from  Saturday  night  till  Monday.  That  the  defendant  Meeker 
was  a  justice  of  the  peace  of  Saratoga  county ;  that  Jones  made 
oath  and  complaint  before  him  that  the  plaintiff  and  two  others 
had  committed  a  riot  in  said  county ;  that  Meeker  issued  a  war- 
rant against  plaintiff  and  i;he  others.  That  Meeker  indorsed 
upon  said  warrant,  before  it  was  issued,  ^'  commit  the  within 
named  Rake  Bliss,  Jack  Spicer  and  Rufus  Pratt,  till  next  Mon- 
day for  examination.  February  24, 1849.  A.  Meeker,  justice.'' 
That  the  defendant  Hill  was  a  constable  of  Saratoga  county,  and 
arrested  the  plaintiff  and  took  him  to  jail  on  said  evening  and 
refused  to^take  him  before  said  justice,  or  to  take  bail,  and  that 
the  plaintiff  remained  in  jail  till  the  26th  day  of  February.  That 
the  defendant  Jones  accompanied  Hill  in  arresting  and  taking  the 
plaintiff  to  jail.  That  the  defendant  Meeker  refused  to  take  the 
examination  of  the  plaintiff  on  the  evening  of  the  24th,  or  to  take 
bail  for  his  appearance  the  next  Monday.  That  the  plaintiff 
remained  in  jail  till  the  next  Monday,  against  his  will.  The 
answer  of  the  defendants  denied  most  of  the  allegations  in  the 
complaint,  and  alleged,  that  it  was  late  on  Saturday  evening 
when  the  warrant  was  issued ;  that  the  constable  took  the  plain- 
tiff to  jail  for  safe  keeping,  as  he  bad  a  right  to  do.  That  from 
Saturday  night  till  Monday  morning  was  a  reasonable  time  for 
the  plaintiff  to  be  committed  for  examination.  The  defendant 
Jones  answered  that  the  plaintiff^  with  otliers,  oommitted  a  riot. 
The  cause  was  tried  at  the  Saratoga  circuit  in-  June,  1861,  be- 
fore Justice  Hand.  The  material  frets  alleged  in  the  complaint 
were  proved,  on  the  trial    The  court  charged  the  Jurji  1st  That 
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a  magistrate  cannot  by  an  indorsement  on  the  back  of  a  war« 
rant,  as  had  been  done  in  this  case,  authorize  an  ofiScer  to  take 
a  person  named  in  the  warrant  and  charged  with  crime  to  jail,  to 
await  an  examination,  in  the  first  instance,  without  being  first 
brought  before  him,  whether  for  the  convenience  of  the  magis- 
trate or  otherwise.  That  if  the  officer,  and  Jones  in  assisting  him, 
acted  upon  the  authority,  and  by  virtue  of  that  indorsement,  in 
putting  the  plaintiff  in  jail  at  the  time  and  on  the  occasion 
proved  in  this  case,  and  not  in  the  exercise  of  a  reasonable  dis- 
cretion of  the  officer,  the  defendants  were  all  liable  for  the  illegal 
act.  2d.  But  that  a  constable  has  a  right  and  it  is  his  duty, 
when  he  makes  an  arrest  at  a  time  of  night  which  makes  it  un- 
reasonable for  him  to  take  the  accused  before  a  magistrate,  to 
keep  him  safely  until  a  seasonable  time  arrives,  and  that  a  jail, 
within  a  reasonable  distance  and  in  a  case  of  reasonable  necessity, 
could,  with  the  bSnsent  of  the  jailer,  be  used  for  the  purpose. 
That  in  such  a  case,  the  officer,  if  he  acted  in  the  exercise  of 
reasonable  discretion,  was  not  liable  to  an  action  for  so  detaining 
a  person  in  jail,  nor  were  those  who  assisted  in  the  performance 
of  his  duty,  by  his  command.  That  there  was  no  pretense  that 
the  arrest  in  this  case  was  not  legal  in  the  first  instance,  and  if 
the  defendant  Hill,  in  putting  the  plaintiff  in  jail,  acted  in  good 
iaith,  and  not  unreasonably  in  the  exercise  of  this  power  and 
discretion,  then  the  defendants  should  all  be  acquitted, 'even 
though  he  supposed  the  indorsement  sufficient  authority  also, 
for  one  valid  power  would  justify  the  act,  although  h^  claimed  to 
have  others  which  were  invalid.  Sd.  But  if  he  relied  upon  the 
indorsement  solely  for  his  authority,  and  without  the  exercise  of 
any  discretion  in  the  case,  then  all  the  defendants,  if  the  wit- 
nesses were  believed,  were  liable.  4th.  If  he  did  not  act  upon 
the  indorsement,  and  had  clearly  abused  his  authority  or  discre- 
tionary power,  and  had  unnecessarily  and  in  bad  faith  commit- 
ted the  plaintiff  to  jail  when  he  should  have  taken  him  before 
the  magistrate,  he  was  answerable  to  the  plaintiff ;  and  Jones,  if 
he  voluntarily  assisted  him,  or  if  he  procured  the  act  to  be 
dime,  and  aided  in  it,  was  also  liable.  But  in  that  case  Meeker 
would  not  be  liable. 
Vol.  XVL  89 
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Wm.  A.  Beach^  for  4ihe  defendants. 

W.  B.  LUch^'for  th^  plaintiE 

By  the  Court,  Hand,  P.  J.  There  is  soipe  confiisioti  in  the 
pleadings  in  this  case ;  but  the  plaintiff  sets  oattheindcnrsement 
on  the  back  of  the  warraht,  and  the  defendants,  HiU  and  Jones, 
admit  it,  and,  as  I  understand  their  answem,  ikej  also  admit 
that  the  plaintiff  was  taken  to  jail  bj  authority  thereo£  The 
defendant  Meeker  put  in  the  answers  finr  Ij^e  o^er  two  de* 
fendants,  as  their  attorney,  but  that  is  no  admission  of  the  truth 
thereof  on  his  part ;  and  his  answer  may  be  considered  a  general 
denial  of  this  part  of  the  complaint.  As  to  Hill  and  Jones,  per- 
haps they  were  not  entitled  to  the  benefit  of  the  let  and  2d  subdi- 
visions of  the  charge  to  the  jury.  However,  the  jury  must  have 
found  the  imprisonment  was  by  the  direction  confiuned  inthein^ 
dorsement  on  the  back  of  the  warrant. 

When  the  cause  was  before  us  on  the  form^  motion  for  a  new 
trial,  this  subject  was  fully  discussed,  and  on  the  last  trial  I 
intended  to  rule  in  conformity  to  the  views  of  a  majority  of  the 
court  upon  this  point,  aS  then  expressedi  The  correctness  of 
that  ruling  is  the  principal  matter  now  under  discussion. 

Where  a  magistrate  has  jurisdiction,  and  acts  within  that  ju- 
risdiction, he  is  not  liable  in  an  action  of  trespass,  for  mere  error 
in  judgment.  If  he  acts  from  malicious  or  improper  motives,  or 
in  bad  faith,  in  some  cases  he  may  be  liable  in  another  form  of 
action.  But  if  he  has  no  jurisdiction  to  do  the  act  complained 
of,  he  is  liable ;  and  if  that  appears  upon  the  &ce  of  the  papers, 
as  a  general  rule  all  concerned  are  trespassers.  (Reynolds  v. 
Orvisy  7  Cawen,  269.  Evertson  v.  Sfutton,  5  Wend.  281.  Lewis 
v.  Palmer^  6  Id.  867.  MerrUt  v.  Read,  6  Denioj  352.  8  ETUI, 
468.  5  John.  282.  Tate  v.  Chambers^  S  N.  ^  M.  528,  Ed- 
wards  V.  Ferris,  T  C.  ^  P.  542.  West  v.  Smalltoood,  3  M. 
^  W.  418.  Caudle  v.  Seymour,  1  A.  ^  E.  889.  King  v. 
Birnie,  bC.^P.  206.  Prickett  v.  Gratrex,  SA.^E.  1020. 
Wedge  V.  Berkeley,  6  Id.  668.  Rex  v.  Constable,  1  Q.  B. 
Rep:  894,  ft.  Cupps  v.  Denden,  Cowper,  640.     Case  v.  Moun- 
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totn,  1  M,(^  G.  257  and  notes.)  If  Rogers  v.  MuUiner, 
(6  Wend.  600,)  and  Hoose  v.  SherriU,  (16  M  38,)  are  law,  still 
the  principle  .apon  which  they  were  decided  does  not  protect  the 
defeadaats,  if  the  imprisamnent  was  by  the  authority  of  tiie  in- 
dorsement, and  that  was  illegal. 

The  statute  requires  the  warrant  to  command  the  officer  to 
whom  it  shall  be  directed  forthwith  to  take  the  person  accused 
and  bring  him  before  the  magistrate,  (2  it.  S.  707,  i  8,)  except 
in  certain  specified  csfies.  (2  R.  S.  707, 8,  ii  11, 12.  Laws  of 
1845,  cA.  180.  People  v.  JFViZfer,  17  Wend,  211.)  And  so  are 
the  forms  of  warrants  of  arrest,  to  answer  upon  a  charge  of  crime. 
{Bcarh.  Cr.  L.  460,  468,  674.)  A  party  may  be  arrested  on  a 
charge  of  felony,  without  warrant,  by  an  ofiScer ;  if  he  has  just 
grounds  of  suspicion.  {Samuel  v.  Payne,  Doug.  859,  (845.) 
1  Russ.  Cr.  L.  595.  Arch.  Cr.  L.  445.  2  Phil.  Ev.  425,  n. 
Dams  V.  Rfissel,  5  Bing.  854.  Cowles  v.  Dunham,  2C.^P. 
565.  HoUey  y.  Mix,  8  Wend.  850.)  These  were  cases  of 
felony  and  not  misdemeanors.  The  officer  merely  acts  ministeri- 
ally eyen  when  he  arrests  on  suspicion.  {Ledwith  y.  Caichpole, 
mte  to  McChughan  y.  Clayton,  1  ffolfs  N.  P.  478.)  But 
eren  in  that  case,  the  duty  of  the  officer  to  take  the  party  ar- 
rested before  the  magistrate,  is  the  same. 

General  warrants,  except  perhaps  when  issued  by  the  secre- 
tary of  state,  are  held  yoid  in  England.  (Money  y.  Leach, 
1  W.  BL  555.)  And  a  warrant  should  not  be  returnable  at  a 
particular  time ;  for  that  might  detain  the  party  in  custody,  and 
the  law  has  fixed  the  time  for  its  return,  which  is  immediately. 
(1  CkUtffs  Cr.  L.  40,  59.  Barb.  Cr.  L.  460,  467.  Matthew 
T.  Parker,  8  <r.  R.  110.  And  see  Queen  v.  Douney,  7  Q.  B. 
281.  Wright  y.  Court,  ^  B.  ^  C.  596.)  If  tiiis  direction  is 
to  be  considered  a  part  of  the  warrant,  it  makes  it  returnable  at  a 
future  day.  In  Wright  y.  Court,  the  constable  was  held  liable 
for  false  imprisonment,  because  he  kept  the  prisoner  until  the 
prosecutor  could  get  witnesses.  No  doubt  the  justice,  on  the  ao* 
cused  being  brought  before  him,  may  detain  him  a  reasonable 
time  for  examination.  (  Wright  y.  Court,  supra.  2  Hall,  120. 
Davis  y.  Capper,  10  B.  ^  C.  28.  Ex  parte  Smith,  5  Cowen^ 
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273.  1  Chitty  Cr.  L.  73.  Moor,  408.  And  see  Lock  v.  AshUm, 
12  Q.  B.  871.)  And  that  may  be  done  without  warrant. 
(1  Chittifs  Cr.  L,  73.  1  Hale,  585.)  Therefore  if  there  was 
authority  to  commit  at  all,  in  Ex  parte  Smith,  {supra,)  no  ob- 
jection could  have  been  taken  to  the  form.  But  the  difficulty 
here  is,  the  justice  ordered  the  accused  to  be  committed  without 
first  being  brought  before  him.  The  case  of  Boughton  y.  Mttl- 
shoe,  {Moor,  408 ;  S.  C.  20  Vin.  482,)  turned  on  the  fact  that 
the  plaintiff  was  in  the  presence  of  the  justice,  when  the  latter 
ordered  the  defendant,  a  constable,  to  ta.ke  him  into  custody  till 
next  day.  Even  that  will  not  be  sufficient,  without  good  cause. 
In  Edwards  v.  Ferris,  (7  C.  4-  P.  542,)  the  plaintiff  got  drunk 
on  Sunday  night,  and  was  locked  up  till  Monday  noon  by  the 
constables,  and  then  brought  out  by  them,  and  on  their  meeting 
the  defendant,  a  magistrate,  in  the  street,  he  said  to  them  '^  take 
him  back ;  I  will  see  him  to  morrow,"  and  he  was  taken  back  and 
brought  out  the  next  day.  The  magistrate  was  held  liable  for 
fiilse  imprisonment.  Patterson,  J.  before  whom  the  cause  was 
tried,  said :  '^  It  would  be  a  very  fearful  thing  indeed  if  any 
magistrate  is  at  liberty,  meeting  a  man  in  custody  in  the  streets, 
to  say, '  take  him  back  for  24  hours  and  bring  him  up  to-mor- 
row.' "  Leave  was  granted  to  move  to  enter  a  nonsuit,  but  no 
motion  was  made. 

I  have  no  doubt  the  magistrate  in  this  case  acted  from  an  hon- 
est belief  that  he  was  authorized  to  make  the  indorsement  on 
the  back  of  the  warrant.  But  as  to  that  it  was  an  excess  of  ju- 
risdiction, and  wholly  illegal ;  and  therefore  not  a  question  of  good 
fidth,  but  of  authority.  The  law  watches  personal  liberty  with 
vigilance  and  jealousy ;  and  whoever  imprisons  another,  in  this 
country,  must  do  it  for  lawful  cause  and  in  a  legal  mann^. 

Judgment  affirmed. 

[Clinton  General  Term,  July  4,  1868.  Hand,  Cody  and  C.  L.  AUt%, 
Justices.] 
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'  16  aoQ[ 

An  action  toreooTer  the  possession  of  personal  property  can  be  maintained, 

notwithstanding  the  defendant  has  wrongfhlly  parted  with  the  possession 

of  the  property  before  the  suit  was  commenced. 
To  make  one  a  partner  with  others  inter  se,  he  must  have  an  interest  in  the        • 

pTo^tsuu  profits.    It  is  not  sufficient  that  he  Is  to  be  paid  a  sum  equal  to  one 

half  of  the  net  profits  for  his  services. 

This  action  was  brought  to  recover  possession  of  a  quantity 
of  brushes  and  other  personal  property,  and  also  a  promissory 
note,  and  certain  sums  of  money.  The  complaint  contained  two 
counts.  The  first  alleged  that  certain  brushes  belonged  to  the 
plaintiff,  from  whom  the  defendaiit  received  them  to  return  the 
same  or  the  proceeds  to  the  plaintiff  when  he  should  be  request- 
ed ;  that  he  took  and  received  them  with  intent  not  to  return 
them,  but  to  convert  them  to  his  own  use  and  defraud  the  plain- 
tiff; and  that  he  had  refused  to  redeliver,  and  still  detained 
them.  The  second  count  was  for  merchandise,  brushes,  a  note, 
and  money.  It  did  not  allege  a  fraudulent  intent  in  obtaining  the 
property,  but  did  allege  that  the  defendant  detained  it  and  re- 
fused to  redeliver  it  to  the  plaintiff.  The  defendant  denied  the 
complaint ;  set  up  a  copartnership ;  and  some  other  supposed 
defenses.  The  cause  was  referred.  On  the  trial  a  written  con-.  \ 
tract  between  the  parties  was  proved,  by  which  the  plaintiff  em- 
ployed the  defendant  one  year  from  the  1st  of  May,  1850,  as  : 
superintendent  in  the  manufacture  of  brushe<i,  and  in  other  busi-  ,' 
ness,  for  which  the  plaintiff  was  to  pay  the  defendant  "  a  sum 
equal  to  one-half  the  net  profits  of  the  store,  shop  or  factory  con- 
nected with  the  business."  By  another  contract  between  the 
plaintiff  and  one  Morgan,  it  appeared  that  Morgan  put  in  about 
$500,  which  was  to  be  returned  unless  the  business  proved  to 
be  unprofitable.  There  was  testimony  to  show  that  this  last 
sum  in  fiict  belonged  to  the  defendant.  It  was  in  evidence  that 
the  parties  lived  in  Waterford ;  that  the  plaintiff,  in  March,  1851, 
had  a  quantity  of  brushes  in  the  city  of  New-Tork ;  that  the 
defendant  and  a  son  of  the  plaintiff  went  to  New- York  to  sell 
them ;  and  after  selling  some  of  them,  on  Saturday  the  8tb  of 
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other  in  good  faith,  on  a  supposed  sale.  Comyn  and  Cliitty  are 
explicit  on  the  subject.  In  the  case  put  in  the  year  books,  the 
wine  was  supposed  to  have  been  drank.  Parke,  B.  in  Jones  y, 
Dowle,  stated  the  rule  to  be,  "  that  detinue  does  not  lie"  against 
him  who  never  had  possession  of  the  chattel,  but  does  against 
him  who  once  had,  but  has  improperly  parted  with  the  possession. 
Chitty  qualifies  it  thus :  "  if  he  wrongfully  deliver  the  goods  to 
another,  he  will  continue  liable."  In  some  of  our  sister  states, 
possession  at  the  time  of  commencing  the  suit,  is  still  considered 
necessary ;  but  not  in  some  of  the  other  states.  Probably  what 
is  intended  when  it  is  said  the  defendant  must  be  in  possession, 
(1  SeL  N.  P.  546 ;  Bui.  N.  P.  51,)  is  that  the  defendant  must  be 
in  possession  when  the  cause  of  action  arises.  The  law  seems 
to  have  been,  that  if  the  defendant  had  once  been  in  possession, 
and  then  wrongfully  detained  the  property,  or  had  parted  with 
that  possession  wrongfully,  that  is,  without  being  authorized  by 
law  to  do  so,  he  was  liable  in  detinue.  {And  see  8  Vin,  lei.  Aj 
C,  D.)  Perhaps  the  property  must  still  have  been  in  esse  ;  or 
have  been  destroyed,  (or  have  died)  by  the  fault  of  the  defendant. 
Where  the  action  is  still  in  use,  the  plaintiff  has  a  right  to  re- 
cover the  things  in  specie ;  and  in  case  of  non-delivery,  the  value ; 
and  the  option  is  with  the  defendant.  The  judgment  is,  that  the 
plaintiff  recover  the  goods ;  and  if  they  cannot  be  had,  the  value, 
which  must  be  ascertained,  and  the  damages  for  detention. 
{PhiUips  V.  Jones,  15  Q,  J5.  859,  iji  error.  Iscutc  v.  Clarke^  1 
Rolle,  128.     Peters  v.  Hayward,  Cro.  Jac.  682.) 

In  replevin,  the  possession  of  the  property  was  not  invariably 
delivered  to  the  plaintiff.  When  the  action  was  in  the  detinet, 
in  some  caries,  the  plaintiff  recovered  the  value  as  well  as  dam- 
ages. {F.  N,  B.  69,  i,  and  note.  Petrie  v.  Ihike,  2  Lutw. 
1150, 1151.  1  Saund.  R.  347  a,  n.  2,  ^c.  1  ChUt.  PI  146. 
2  LUl  Pr.  B.  560.  Wilk.  on  Rep.  20.  22  Weful,  608.)  K 
the  goods  had  been  eloigned,  the  count  might  have  been  in  the 
detinet.  (2  I4II.  Pr.  154,)  And  the  practice  when  the  prop- 
erty was  eloigned,  of  taking  other  beasts,  &c.  of  the  defendant 
in  withernam ;  and  of  compelling  him  to  gage  deliverance,  ren* 
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ders  it  not  unlikely  that,  in  some  cases,  the  defendant  did  not 
have  possession  or  control  of  the  property ;  though  as  the  suit 
was  almost  uniformly  brought  to  test  the  legality  of  distress, 
which  eould  not  be  sold  or  disposed  of  at  all  at  common  law,  such 
instances,  probably,  were  very  rare. 

Whatever  may  have  been  the  practice  before  our  revised  stat- 
utes, I  think  there  can  be  no  doubt  that  under  these  statutes, 
the  action  could  have  been  brought,  although  the  defendant  had 
parted  with  the  possession.  By  the  first  section  of  the  title  in 
relation  to  the  action  of  replevin,  any  wrongful  detention,  as  well 
as  taking,  was  sufficient.  (2  jR.  S.  522.  And  see  §  36.)  The 
defendant  might  be  arrested,  if  the  sheriff  could  not  make  deliv- 
ery of  the  property,  (§  11,)  and  yet  the  action  proceeded  for  the 
property  or  the  value.  (22  Wetid.  602.  §  19.)  The  general 
issue,  when  in  the  cepit,  was  merely  that  the  defendant  did  not 
take,  (i  39.)  If  the  property  had  not  been  delivered  to  the 
plaintiff,  he  had  judgment  for  delivery,  or  in  default  thereof,  for 
the  value.     (§  49.) 

Notwithstanding  some  dicta  to  the  contrary^  replevin  would 
always  lie  for  goods  unlawfully  taken.  ( WUkinscn  on  Rep.  3. 
Bishop  V.  Montague^  Cro,  Eliz.  824.  Pangbum  v.  PairidgCi 
7  John.  jR.  140.     Clark  v.  Skinner,  20  Id.  468.     Dunham  v. 

Wickham,  3  Wend.  280.  Chapman  v.  Andrews,  Id.  242.  Bid. 
N.  P.  62.  Evans  v.  Elliott,  6  Ad,  4-  El.  142.)  And  the  re- 
visers  said  it  would  be  a  substitute  for  detinue,  and  a  concurrent 
remedy  in  all  cases  of  ui^wful  caption  or  detention  of  personal 
property,  with  trespass  or  trover.  (3  R.  S.  767,  2d  ed.)  It 
was  so  in  many  respects  before,  but  certainly  has  been  so  con- 
sidered from  that  time ;  at  least  until  the  code^  It  has  been 
repeated,  again  and  again,  that  wherever  trespass  would  lie,  the 
injured  party  might  maintain  replevin.     {Allen  y.  Crary,  10 

Wend.  349.    Rogers  v.  Amdd,  12  Id.  32.    De  Witt  v.  Morris, 

13  Id.  499.     Fonda  v.  Van  Home,  15  Id.  631.     Cary  v.  H(h 

tailing,  1  IFdl,  311.     Olmsted  v.  Hotailing,  Id.  317.    Ely  v. 

JEA/c,  8  Comst.  606.    Stewart  v.  Wells,  6  Barb.  80.)     Cory 
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V.  Hotailing  and  Olnisted  v.  Hotailing^  were  replevin  in  the 
cepit,  and  the  defendants  had  sold  the  goods  to  bona  fide  pur- 
chasers. These  cases  hare  since  been  under  consideration  with- 
out dissent  upon  that  point ;  although  the  liability  of  the  first 
and  second  taker  was  in  question.  {See  Barrett  v^  Warren,  8 
HUl,  848.)  And  in  Ely  v.  Ehle,  which  was  replevin  in  the 
cepit,  the  defendant  had  sold  the  flour  to  his  customers  in  the 
usual  course  of  business,  and  our  highest  court  sustained  the 
recovery. 

It  is  clear  to  my  mind,  that  replevin,  as  extended  by  the 
revised  statutes,  did,  as  a  general  rule,  perhaps  not  invariably, 
extend  to  those  cases  in  which  replevin,  detinue,  trespass,  or 
trover  was  the  remedy  at  common  law. 

The  effect  of  the  code  is  the  only  remaining  inquiry.  The 
|)rovisions  of  the  code  are  not  very  full  as  to  the  practice  in  an 
action  for  the  recovery  of  personal  property.  They  hardly  con- 
stitute a  complete  system,  without  resort  to  the  former  law. 
That  part  of  the  third  subdivision  of  section  179,  authorizing  an 
arrest  where  the  property  had  b^en  concealed,  removed  or  dis- 
posed of,  was  contained  in  the  code  of  ld49,  under  which  this 
suit  was  commenced.  Sections  206,  207,  208  and  209,  et  seq. 
are  only  in  relation  to  the  immediate  delivery  of  the  property, 
pendente  lite,  and  before  toswer,  and  do  not  control  the  final 
judgment.  That  may  be  **for  the  possession"  of  the  property, 
"or  for  the  recovery  of  the  possession,  or  the  value  thereof,  in 
case  a  delivery  cannot  be  had,  and  of  damages  for  detention.'' 
(I  277.)  The  legislature  did  not  intend  by  the  code  to  abridge 
the  former  action  of  replevin  as  they  found  it.  I  find  nothing 
therein  that  prevents  the  present  remedy  by  an  action  to  recover 
personal  property,  being  as  full,  general  and  complete,  as  that 
actioti  was  under  the  revised  statutes. 

Sandford,  J.  admitted  that  the  doctrine  of  Roberts  v.  RanddU 
did  not  apply  to  removals  of  property  in  fraud  of  the  law,  when 
a  writ  was  expected.  I  think  the  plaintiff's  case  cotdd  standi 
upon  that  ground.  But  I  prefer  to  put  it  upoA  the  broad  fottii- 
dation,  that,  as  a  general  rule,  the  action  wiU'lie  for  Uiy  uadk^grfol 
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tildng  or  detainer,  although  the  defendant  before  8i;iit,  has 
wrongfully  parted  with  the  posseaaion. 
The  eauae  must  be  sent  bad^  to  the  relbree. 


Oaot,  J«  ooneuired. 

0.  Li  Alvzjs,  J.  'difi9e&ted. 


Keport  set  aaide. 


[Clrtton  Gbnerii.  Term,  July  4,  1858.    Hand^  Cody  and  C  L.  49^i 
JaaUcea.]  •  * 


Parker  vs.  The  Rensselaer  and  Saratoga  Railroad 

Company, 

Wfaero  a  raUroad  conpaoy,  by  an  anangemettt  with  another  company,  nm 
'  their  can  orer  the  road  of  the  latter  cpmpaiqr,  and  an  in^iuy  ia  raitafaied  by 
Ml  individual,  by  t^^ie  killing  of  his  cow  by  the  locomotive,  which  Injoiy  oo- 
cnrs  not  from  any  negligence  in  the  rnnning  of  the  cars,  but  in  consequence 
of  the  omission  to  erect  cattle-guards  or  fences,  the  company  owning  the 
locomotive  are  not  liable. 

The  provision  in  the  general  nilroad  act  of  1848,  requiring  railroad  oompa* 
niea  to  construct  cattle-gmards  at  all  road-croasings,  does  not  apply  to.ftraeti 
in  cities  or  villages. 

Where,  in  an  action  against  a  railroad  company  to  recover  damages  for  an  in- 
Jury  to  the  phiintiff's  property,  the  complaint  merely  alleges  that  the 
injary  was  occasioned  by  the  neglect  to  constmct  eaUk-guatds,  a  recovery 
caanotbe  bad  for  an  omiaBioB  to  hoMfonets. 

This  was  m  appeal  from  a  judgment  rendered  by  a  justiiea 
cf  the  peace  of  Sigratoga  county.  The  coun^  judge  bong  dis- 
qualified, .certified  the  appeal  to  this  court  The  acticn  was 
brought  to  recover  the  vidue  ol  a^cow,  killed  on  the  defendants 
railroad,  in  the  village  of  Saratoga  Springs,  about  the  let  of 
March,  1851.  The  complaint  before  tibe  justice  was  as  foUows : 
''  Plaintiff  coQiplains  against  defendants  for  wUlfully  and  ne^ 
gl&utij  luWofi  Wiomdjyag  wd  vnismg  the  plaintiff's  qoW|  oat 
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iheir  railroad,  in  the  village  of  Saratoga  Springs ;  defendants 
having  no  cattle  gnards,  as  required  bj  law,  to  his  damage  of 
$100."  The  defendants  denied  the  allegations  in  the  complaint. 
It  was  proved,  on  the  trial,  that  in  March,  1851,  the  plaintiff's 
cow  was  so  injured,  on  the  railroad,  in  the  village  of  Saratoga 
Springs,  by  the  plow  of  the  locomotive,  as  to  render  it  advisa- 
ble  to  kill  her.  The  cow  was  struck  between  Washington-street 
and  the  first  switch  north,  in  that  village,  about  80  feet  from 
Washington-street.  The  train  had  got  within  a  short  distance 
of  Washington-street  as  the  cow  caipe  upon  the  track.  She 
turned  and  followed  along  upon  the  track.  She  was  carried  15 
or  20  feet  by  the  plow,  till  she  struck  the  switch,  where  she 
was  left,  and  remained  till  killed  and  carried  away.  The  engineer 
did  every  thing  in  his  power  to  prevent  the  collision,  by  shutting 
off  the  steam,  giving  the  signal  to  break,  6cc.  as  soon  as  he  saw 
the  cow  on  the  track,  which  was  when  she  first  came  upon  it, 
and  when  she  was  50  feet  from  the  cars.  The  engineer  who  had 
«  charge  of  the  locomotive,  was  in  the  employ  of  the  Saratoga 
and  Schenectady  Railroad  Company^  There  were  no  fences 
along  the  line  of  the  railroad,  from  Washington-street  to  the 
depot.  There  were  fences  along  by  the  houses.  There  were 
no  cattle  guards  built  at  the  intersection  of  Washington-street^ 
on  either  side.  The  testimony  as  to  the  cattle-guards  and 
fences  was  objected  to  by  the  defendants,  on  the  grounds, 
1.  That  the  defendants  were  not  required  by  law  to  build  fences 
there ;  2.  That  the  plaintiff's  cow  was  wrongfully  in  the  street, 
and  that  the  defendants  were  therefore  not  bound  to  fence 
against  her ;  and  that  the  defendants  were  not  bound  by  law  to 
build  cattle-guards  at  street  crossings  in  villages.  The  objections 
were  overruled,  and  the  testimony  received.  The  testimony  was 
somewhat  uncertain  as  to  which  company  owned  the  locomotive 
that  did  the  injury.  The  road  on  which  the  injury  occurred  be- 
longed to  the  Saratoga  and  Schenectady  Railroad  Oompany. 
The  act  incorporating  the  defendants'  company  terminated  their 
wad  at  BallstoQ.  The  road  from  the  depot  to  Washington-street 
M  from  60  to  80  feet  wide.  It  is  from  80  to  60.  feet  from  the 
^'^ter  of  the  track.    There  were  quite  a.  number  of  houses  along. 
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the  west  side,  between  the  depot  and  Washington-street.  It 
appeared  by  an  ordinance  of  the  board  of  trustees  of  the  village 
of  Saratoga  Springs,  in  existence  at  the  time  of  the  injury,  that 
cows  were  prohibited  firom  running  at  large  at  any  time  between 
the  first  day  of  October  and  the  first  day  of  May.  The  jury 
found  a  verdict  for  the  plaintiff  for  $85,  for  which,  with  05  costs, 
the  justice  rendered  judgment. 

J*  KnickerbcuJcer,  Jan.  for  the  appellants. 

G.  S.  Lester,  for  the  respondent. 

By  the  Court,  C.  L.  Allen,  J.  The  first  point  raised  by 
the  counsel  for  the  appellant  is  that  the  plaintiff  failed  to  show 
the  defendants  to  be  the  owners  of  the  road  upon  which  the  injury 
happened.  The  act  incorporating  the  defendants,  ( Laws  ^1832, 
c/i.  181,)  terminated  their  road  at  Ballston ;  and  it  would  seem 
from  this,  that  the  injury,  if  occasioned  by  want  of  cattle-guards 
or  fences,  was  properly  chargeable  to  the  Saratoga  and  Schenec- 
tady Railroad  Company,  on  whose  road  it  happened.  The  44th 
section  of  chapter  140,  of  laws  of  1850,  requires  every  corpora- 
tion formed  under  the  act,  to  erect  and  maintain  fences  on  the 
sides  of  their  road,  and  to  construct  and  maintain  cattle-guards 
at  all  road  crossings,  suitable  and  sufficient  to  prevent  cattle  and 
animals  from  getting  on  to  the  railroad.  This  duty  was  imposed, 
in  this  case,  upon  the  Saratoga  and  Schenectady  Railroad  Com- 
pany. And  the  same  section  makes  them  liable  for  such  neg- 
lect, for  all  damages  which  shall  be  done,  by  their  agents  or 
engines,  to  cattle,  horses  or  other  animals  thereon.  The  proof 
was  uncertain,  whether  the  locomotive  was  one  belonging  to  the 
defendants,  or  to  the  Saratoga  and  Schenectady  Railroad  Com- 
pany. But  the  engineer  running  it  testified  that  he  was  in  the 
employ  of  the  Saratoga  and  Schenectady  Railroad  Company,  at 
the  time.  There  was  evidence  tending  to  show  that  the  engine 
and  train  belonged  to  the  defendants ;  and  probably  this  was  a 
question  of  fiict  for  the  jury,  who  came  to  the  conclusion  that 
t}^  belonged  to  the  defendants,  and  based  their  verdict  upon 
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that  fact  But  by  the  acts  of  1839,  (chap.  218)  and  3L847,  (ehap. 
222)  cars  of  one  road  may  ran  over  Hie  road  of  another  eoiiH 
panj.  And  the  evideneo  clearly  showing  that  the  road  did  not 
belong  to  the  defendants,  it  appears  to  me  that  no  liability  waa 
shown,  in  them,  to  erect  either  cattle-guards  or  fences,  and  that 
no  willful  or  gross  negligence  having  been  proved  or  pretended, 
by  the  defendants'  agents  in  running  the  cars,  the  plaintiff  waft 
not  entitled  to  recover. 

But  suppose  I  am  in  an  enor  in  arriving  at  this  cooelision, 
the  next  question  that  arises  is,  whether  the  defendants  were 
required  to  erect  cattle-guards  in  the  streets  of  the  village  of 
Saratoga  Springs.  The  89th  section  of  the  general  railroad  act 
{Laws  of  1850,  ch.  140,)  requires  the  bell  to  be  kept  ringwg 
until  the  locomotive  shall  have  crossed  any  traveled  publie  road 
or  street  The  40th  section  requires  boards  to  be  n^aintained 
across  each  traveled  public  road  or  street,  containing  the  words 
'^  Railroad  crossing.  Look  out  for  the  cars.''  But  it  expressly 
declares  that  the  section  shall  not  apply  to  streets  in  cUies  or 
vUlagesy  unless  the  corporation  sheM  be  required  to  put  up 
s%ich  hoards  by  the  officers  having  charge  of  such  stre^  ;  and 
then  comes  the  44th  section,  before  quoted,  requiring  the  com- 
pany to  ^^  construct  and  maintain  cattle-gueurds  at  all  road 
crossings"  This  question  has  been  decided  in  this  court  in 
Vanderkar  v.  The  Rensselaer  and  Saratoga  Baiiroad  Com- 
pany^  (18  Barb.  890.)  It  is  there  remarked  that  the  aectiona 
in  relation  to  ringing  bells  and  putting  up  boards,  require  thoae 
acts  to  be  done  at  the  crossing  of  roads  or  streets^  but  that  the 
requirement  as  to  the  construction  of  cattle-guards  is  on  road 
crossings  ;  the  statute  obviously  making  a  distinctien  between 
roads  and  streets ;  and  that  cattle-goards  in  Uie  sitreets  of  a 
city  or  village  would  be  nfuisances.  The  injury  in  the  preacitf 
case  occurred  in  a  street  of  the  village  of  Saratoga  Springs ; 
there  were  houses  aa  one  ude  of  it,  and  the  oompany  had  no 
power  to  shut  up  access  to  them,  or  to  construct  a  nuisanee  upon 
the  road.    I  think  the  case  just  cited  controls  tib^  decision  here. 

It  is  said  the  deif(»iclan.ts  ought  at  all  events  to  have  jereeted 
fiances,  and  that  the  caw,  in  cons«%tt€»fie  of  the  waai  of  faiee% 
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ma  frightened  on  to  the  road.  Bat  the  difficulty  on  this  point 
is  that  the  complaint  does  not  allege  the  injury  to  hare  occurred 
for  want  of  fences.  The  only  allegation  is  that  it  was  occasioned 
by  the  neglect  to  construct  ceUtle-gtiords,  alone,  and  the  whole 
negligence  compliuned  of  is  placed  upon  that  sole  ground.  With- 
out considering  the  oth«:  questions  presented,  I  think  the  judg- 
ment of  the  justice  should  be  reversed. 

Judgment  reyersed. 

[Clinton  Ocneral  Term,  July  4,  1858.    Hand,  Cody  and  C.  L.  Alkn^ 
JuatKtes.] 


Stanton  and  others  vs.  Ellis. 

In  proceedings  by  an  tnsolrent  debtor,  in  pursuance  of  the  statute  relating  to 
"  Yolantaiy  assignnrents  made  pursuant  to  the  applieatioti  of  an  Insolvent 
and  his  creditors,"  a  due  pubUaUion  of  notice  of  the  hearing  and  kgmlprwf 
thereof,  is  necessary  to  give  the  officer  Jurisdiction,  and  to  authorize  the 
granting  of  a  discharge  which  shall  bar  the  claims  of  creditors. 

In  order  to  waive  an  objection,  a  party  must  have  the  notice  which  the  law 
prescribes,  of  the  time  and  place  for  making  it ;  and  the  officer  must  have 
prvo/fifthe  service  of  tku  noUoe. 

An  affidavit  of  the  publication  of  a  notice  for  creditors  to  appear  and  show 
canse,  npon  an  application  by  an  insolvent  debtor  for  his  discharge,  sworn 
to  before  a  master  in  chancery,  is  of  no  force  or  validity  whatever ;  and  fur- 
tAkheB  n»  proof  thai  the  order  to  show  canse  has  been  published. 

Appeal  by  the  defendant  from  a  judgment  entered  against 
him,  at  a  special  term.  The  complaint  alleged  the  recorery  of  a 
judgment  in  the  supreme  court,  on  the  11th  day  of  February, 
1848,  in  iBfcvor  of  Creorge  W.  Stanton,  George  W.  Stanton,  jun. 
and  Charles  H.  Stanton,  against  the  defendant  Joseph  P.  Ellis, 
for  $601,12,  which  remains  in  full  force,  unpaid,  dbc.  That  on 
the  10th  of  September,  1846, 0.  H.  Stanton  transferred  his  in- 
tWMt  in  the  judgment  to  G.  W.  Stanton  and  G.  W.  Stanton, 
jun.  That  on  the  8t^  of  April,  1840,  G.  W.  Stanton  died,  leaT^ 
iag  t  ivill  i^H^tittg  €K  W.  Stanten,  jim.  and  N<»fa  Lee  execth 
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tors  and  Sally  Stanton,  executrix.  That  the  will  was  proved 
before  the  surrogate  of  Albany  oounty,  and  the  executors  and 
executrix  qualified  and  entered  upon  the  execution  thereof.  That 
the  plaintifis  were  the  owners  of  the  judgment  and  entitled  to 
recover  the  amount  due  thereon.  They  therefore  demanded 
judgment  for  that  sum.  The  answer  admitted  the  recovery  of 
the  judgment,  but  denied  that  the  same  was  still  in  force,  or  that 
the  plaintiffs  were  entitled  to  recover  and  receive  the  moneys 
alleged  to  be  due  thereon,  or  any  part  thereof,  &c.  The  answer 
also  alleged,  that  on  or  about  the  4th  day  of  March,  1846,  at 
Watertown,  Jefferson  county,  the  defendant  being  an  inhabitant 
of  said  county  and  insolvent,  did  in  conjunction  with  two-thirds 
of  his  creditors  in  amount,  residing  in  the  United  States,  duly 
present  a  petition  in  pursuance  of  the  statute  relating  to  "  vol- 
untary assignments  made  pursuant  to  the  application  of  an  in- 
solvent and  his  creditors,"  to  G.  G.  Sherman,  Esq.  judge  of  the 
court  of  conunon  pleas  of  said  county,  counsellor,  &c. ;  and  that 
such  proceedings  were  had  that  the  defendant  was  duly  dis- 
charged from  his  debts  on  the  1st  day  of  January,  1847.  The 
reply  denied  the  new  matter  set  up  in  the  answer,  and  alleged 
that  the  defendant's  petition  and  accompanying  papers  were  pre- 
sented to  the  judge  on  the  12th  day  of  October,  1846 ;  that  the 
petitioning  creditors,  as  appeared  by  the  schedule,  did  not  amount 
to  two-thirds  in  amount  of  the  creditors  within  the  United  States ; 
that  the  papers  were  defective  and  did  not  confer  jurisdiction 
upon  the  officer  in  the  matter,  and  the  proceedings  had  under 
them  were  void ;  that  the  papers  were  defective  in  several  par- 
ticulars specified,  but  not  necessary  to  be  here  mentioned.  The 
reply  further  alleged,  that  on  or  about  the  12th  day  of  October, 
1846,  the  judge  made  an  order  requiring  publication  of  notice 
for  creditors  to  show  cause  on  the  1st  of  January  (then)  next,  at 
10.  A.  M.  why  the  defendant  should  not  be  discharged,  &C,  That 
no  notice  was  published  in  pursuance  of  such  order ;  that  the 
judge  never  had  proof  of  the  publication  of  notice  as  directed 
by  said  order,  without  which  the  judge  had  no  authority  to  enter> 
tain  any  other  proceedings  in  the  matter.  The  reply  also  alleged 
fraud  in  &ct  in  the  obtaining  of  such  discharge,  setting  up  and 
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alleging  a  great  number  of  specific  acts  of  fraud.  The  cause 
was  tried  at  the  Jefferson  circuit  in  September,  1852,  before  his 
honor  D.  Pratt,  without  a  jury,  a  jury  being  waived  by  the  par- 
ties. On  the  trial  the  plaintiffs  proved  the  judgment  and  the 
amount  of  interest  due,  and  rested.  The  defendant  then  proved 
the  defendant's  discharge  under  the  two-third  act,  dated  January 
1st,  1847,  rec^i^rded  January  27th,  1847 ;  which  was  received  in 
evidence,  under  numerous  objections  of  the  plaintiffs'  counsel. 
The  plaintiffs  then  gave  in  evidence  exemplified  copies  of  the  in- 
solvent papers  on  which  the  discharge  was  granted,  and  claimed 
the  proceedings  were  void ;  that  the  officer  granting  the  discharge 
never  acquired  jurisdiction,  and  the  discharge  was  void,  specify- 
ing twelve  specific  grounds  or  caxuses ;  among  which  was  the  fol- 
lowing :  that  the  affidavit  of  the  publication  of  the  notice  in  the 
city  of  New- York,  sworn  to  on  the  23d  of  Dec.  1846,  was  sworn 
to  before  A.  0.  Willard,  a  master  in  chancery  ;  and  that  this 
was  the  only  proof  of  such  publication,  produced  before  the  officer. 
The  cause  was  then  submitted,  and  the  judge  decided  that  the 
defendant's  insolvent  papers  were  defective;  that  the  officer 
never  acquired  jurisdiction ;  and  ordered  judgment  for  the 
plaintiffs. 

B,  B.  Burt,  for  the  plaintiffs. 

/  W.  Tamblin,  for  the  defendant. 

By  the  Court,  Gridley,  J.  As  to  some  of  the  objections 
made  to  the  discharge  of  the  defendant,  it  is  sufficient  to  say  that 
they  are  founded  on  defects  which  are  not  jurisdictional,  but 
which,  had  the  &vor  been  asked  on  the  day  of  showing  cause, 
would  have  been  allowed  to  be  amended.  There  is  a  large  class 
of  defects  in  the  proceedings  of  an  insolvent,  which  are  waived 
by  a  failure  to  object  to  them  at  the  proper  time.  In  truth  the 
yery  reason  for  requiring  notice  of  the  day  and  place  of  showing 
cause  against  the  granting  of  the  discharge,  is  that  objections 
may  be  made,  and  brought  to  the  notice  of  the  officer,  before  the 
discharge  is  granted,  that  he  may  pass  on  them  and  deny  the 
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prayer  of  the  petitioner,  or  allow  an  amendment,  if  the  defect  is 
amendable.  The  court  say,  in  Taylor  y.  Williams^  (20  Joha^ 
21,)  that  there  are  many  exceptions  which  ought  to  be  allowed 
if  made  at  the  hearing,  and  ought  not  to  be  listened  to  if  made 
after  the  discharge.  If  the  creditors  do  not  attend,  in  due  time, 
to  oppose,  their  assent  is  presumed,  and  that  they  have  waived 
all  opposition.     {Matter  of  Brculstreet,  13  John.  385.) 

But  there  is  one  defect  in  the  proceedings  which,  without  par^ 
ticularly  examining  any  of  the  others,  seems  to  us  material.  A 
due  publication  of  notice  of  the  hearing  was  necessary  to  give 
the  officer  jurisdiction  over  the  proceedings,  and  to  authorize  the 
granting  of  a  discharge  which  •should  bar  the  claims  of  creditors. 
In  order  to  waive  an  objection  a  party  must  have  the  notice 
which  the  law  prescribes,  of  the  time  and  place  for  making  it ; 
and  the  officer  must  have  jn'oof  of  the  service  of  this  notice. 
This  was  a  case  where  notice  was  required  to  be  published  in  a 
newspaper  in  the  city  of  New-York ;  and  the  onfy  proof  of  the 
publication  of  that  notice  was  furnished  by  an  affidavit,  purport- 
ing to  be  sworn  to  before  a  master  in  chancery.  By  the  12th 
section  of  the  act  concerning  voluntary  assignments,  &c.  (2JEL& 
18,  i  12,)  it  is  expressly  enacted  "  that  before  any  other  proceed- 
ing be  had,  the  officer  shall  require  proof  of  the  publication  of 
the  notice  as  herein  directed."  The  supreme  court  have  held  in 
two  cases,  (9  John.  75 ;  11  Id.  175,)  that  when  the  statute  re- 
quires a  magistrate  to  receive  "proof"  or  "  satisfieu^ry  proof" 
of  a  fact,  kgal  proof  is  meant ;  and  in  one  of  the  cases  cited,  an 
action  of  trespass  was  sustained  against  the  magistrate,  cm  the 
ground  that  the  judgment  was  void  for  the  violation  of  this  prin- 
ciple. The  proceeding  at  bar  is  void  and  without  jurisdiction 
if  the  discharge  was  granted  without  due  proof  of  the  pubUcatioii 
of  notice  of  the  order  to  show  cause,  cm  very  familiar  principles 
It  is  necessary  that  a  party  should  have  a  day  in  comrt,.oropportBh 
nity  to  show  cause  against  a  proceeding  that  is  to  sfthci  his 
rights,  or  the  proceeding  will  be  utterly  void.  (Borden  v.  J^toh, 
15  John.  121.  BigeUno  v.  Steams,  19  Id.  89.  Mills  v.  Afar- 
tin,  Id.  7.)  No  other  principle  can  be  tolerated,  in  a  .free  gov* 
enunent    That  a  man's  personal  rights,  or  rights  a£mjf»tj^ 
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should  be  divested,  withont  notice,  is  the  rery  essence  of  despo- 
tism. In  an  ordinary  suit  at  law  this  notice  is  given  by  the 
service  of  process.  In  the  foreclosure  of  mortgages,  by  adver- 
tisement under  the  statute,  and  in  this  proceeding,  and  some 
others,  the  statute  has  provided,  in  lieu  of  serving  process,  the 
publication  of  a  notice,  in  certain  newspapers,  which,  when  done, 
operates  to  give  all  persons  interested  a  day  in  court ;  and 
affords  them  an  opportunity,  at  least  to  show  cause  agaiiftt  the 
proceeding  that  is  to  take  away  their  rights.  The  late  Chief 
Justice  Bronson  said,  in  Bhcm  v.  Burdickj  (1  £B/2,  139,)  ''  It 
is  a  cardinal  principle  in  the  administration  of  justice,  that  no 
man  can  be  condemned,  or  divested  of  his  rights,  until  he  baa 
had  the  opportunity  of  being  heard.  He  must  either,  by  serving 
process,  publishing  a  notice,  appointing  a  guardian,  or  in  some 
other  way,  be  brought  into  court.  And  if  judgment  be  rendered 
against  him  before  that  is  done,  the  proceeding  will  be  as  utterly 
void  as  if  the  court  had  undertaken  to  act  when  the  subject  matter 
was  not  within  its  cognizance."  '^  This  is  the  rule  in  relation  to 
aU  courts,  with  only  this  difference,  that  the  jurisdiction  of  a  supe- 
rior court  will  be  presumed,  till  the  contrary  appears ;  whereas 
an  inferior  court,  and  those  claiming  under  its  authority,  must 
show  thai  it  hadjurisdictimi.^  "  There  should  always  appear 
SuflScient,  on  the  face  of  the  proceedings  o(  an  inferior  court,  to 
show  that  it  has  jurisdiction  in  the  case  of  which  it  takes  cogni- 
sance. ( Powers  V.  The  People,  4  John.  292.)  If  a  court  issues 
process  that  is  illegal,  or  holds  cognizance  of  a  cause  without 
having  acquired  jurisdiction  of  the  person  of  the  defendant,  the 
proceedings  will  be  void."  (19  John.  39.  4  Denio,  118.)  In 
Van  Slyke  v.  SheUten,  (9  Barb.  278,)  this  court  held  that  the 
omission  to  mail  notices  in  addition  to  the  publication  required 
by  statute,  rendered  the  foreclosure  void.  In  such  a  case  all 
that  the  act  requires  to  be  done,  to  give  notice  to  those  who  are 
interested,  should  be  strictly  complied  with,  or  the  proceeding 
founded  on  such  notice  is  void. 

If  this  be  BO,  then  the  affidavit  purporting  to  be  sworn  to 
before  a  master  in  chancery,  not  being  legal  proof  according 
to  the  pjpnciple  laid  down  in  9th  John.  75,  and  11/A  Id,  175| 
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left  the  case  without  any  proof  of  publication  in  New-York. 
The  statute  has  provided  before  whom  affidavits,  to  be  used 
before  an  officer,  under  the  act  which  authorizes  a  discharge  to 
be  granted;  should  be  sworn  to ;  and  a  master  in  chancery  is 
not  one  of  these  officers.  But  the  next  section  does  provide 
when  an  affidavit  may  be  made  before  a  master  in  chancery. 
(2  R.  S.  284,  §§  49, 50.  See  9  Wend.  340.)  The  oath  taken 
befor#  the  master  in  chancery  was  of  no  force  or  validity  what- 
ever. No  perjury  could  be  assigned  on  such  an  affidavit  It 
was  not  legal  proof.  It  was  no  proof  at  all,  any  more  than  if 
the  affidavit  had  been  sworn  to  before  a  sheriff  or  constable. 
There  was  therefore  no  proof  that  the  order  to  riiow  cause  had 
been  published,  or  that  the  creditors  had  been  notified,  as  the 
statute  requires,  of  the  time  and  place  of  showing  cause ;  and 
of  course  the  proceeding  founded  on  it  was  void.  It  is  naid, 
however,  that  the  question  of  jurisdiction  here,  was  one  which 
was  directly  passed  on  by  the  officer,  and  of  course  could  not  be 
reviewed  except  by  a  direct  proceeding  in  error ;  and  we  are  re- 
ferred to  Cowen  ^  HUWs  Notes,  1016, 1017, 1020 ;  17  Wend. 
407,  and  20  «feAn.  209,  for  the  authority  on  which  the  argument 
is  founded.  There  is  such  a  principle  as  that  relied  on  by  the 
defendant's  counsel,  but  it  has  no  application  here.  Every 
justice  of  the  peace  who  holds  a  court,  and  entertains  an  action 
for  Msault  and  battery,  or  malicious  prosecution,  or  slander ; 
and  every  such  magistrate  who  issues  a  warrant  or  attachment 
without  sufficient  proof,  might  be  protected  under  this  principloi 
if  it  had  any  application ;  but  it  has  not.  We  are  therefore 
compelled  to  say  that  the  discharge  granted  in  this  case  is  void, 
and  forms  no  bar  to  the  action. 

Judgment  affirmed. 

[Jbfferson  General  TerM|  Jolj  4, 1868.    Chidley,  W,  F.  Allen,  HMard 
and  PraU,  Justices.] 
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LooMis  and  others  vs.  Brown  and  others. 

In  an  action  upon  an  nndertaking  entered  into  on  granting  an  ii\|mictlon,  it  is 
a  safBdent  statement  of  the  nature  of  the  sait,  the  manner  of  its  com- 
mencement, place  of  trial,  jurisdiction  of  the  court,  &c.  to  say  that  an 
iiynnction  was  granted  in  the  suit,  by  a  Justice  of  the  court,  and  thatissnes 
were  joined  in  the  snit  and  a  judgment  rendered  therein. 

After  a  party  has  obtained  an  injunction,  and  stayed  bis  adversary's  proceed- 
ings, who  lias  suffered  damages  thereby,  it  is  too  late  for  such  party  to  set 
up  as  a  defense  to  a  suit  on  the  injunction  bond,  a  want  of  jurisdiction  in 
the  court  to  grant  the  Injunction.    He  is  estopped  from  raising  that  question. 

An  allegation  in  the  complaint  in  such  an  action,  that  the  injunction  was  serv- 

.  ed  on  the  defendants,  personally,  is  sufficient,  without  specifying  the  manner 
of  service. 

finch  an  averment  means  a  service  that  is  legal,  and  sufficient  in  law.  The 
dismissal  of  a  bill  on  the  final  hearing  of  the  cause  includes,  by  force  of 
(he  term  itself,  and  of  the  law  applicable  to  it,  a  determination  that  the 
plaintiff  was  not  equitably  entitled  to  a  preliminary  iigunction,  issued  on  the 
commencement  of  the  suit 

The  117th  section  of  the  code,  which  declares  that  "all  persons  having  an 
interest  in  the  subject  of  ike  aclwn,  and  In  obtaining  the  relief  demanded, 
may  bo  joined  as  plaintiffs"  is  now  the  rule,  as  to  parties,  in  all  cases ; 
whether  such  as  were  formerly  the  subjects  of  suits  in  equity  or  of  actions 
at  law. 

Thus  where  an  action  is  brought  upon  an  injunction  bond,  the  subject  of  the 
action  being  the  damage  sustained  by  the  plaintiffs  In  consequence  of  tho 
injunction,  which  prevented  them  from  proceeding  in  their  business,  all  the 
obligees  may  join  as  plaintiff^,  notwithstanding  the  claim  of  one  of  them 
is  different,  in  its  character  and  amount,  Arom  that  of  the  others.  ^ 
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Appeal  oy  tne  defendants,  from  a  judgment  rendered  at 
special  term,  on  demurrer  to  the  complaint.  The  complaint 
alleged  that  on  the  Tth  day  of  Febmary,  1851,  the  appellants, 
Brown,  Lord  &  Smith,  together  with  other  persons,  as  plaintiffs, 
obtained  an  injunction  in  this  court  restraining  the  above  named 
respondents,  Loomis,  Eirby  and  Ounn,  ^  from  passing  or  float- 
ing, or  in  any  way  causing  or  procuring  to  be  passed  or  floated, 
any  logs  over  the  dam  of  the  plaintiffs  at  Brownville."  That 
this  injunction  was  served  on  said  Loomis,  Eirby  and  Gunn, 
April  18eh,  1851.  That  on  the  6th  day  of  February,  1851, 
the  defendants  Brown  and  others  executed  an  undertaking, 
nnning  to  the  plaintiffs  Loomis,  Eirby  and  GunOi  to  the  effect 
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that  the  piamtifTs  in  that  action  dioiild  pay  to  said  Loomis, 
Kirby  and  Gunn,  "  such  damages  not  exceeding  $2,500  as  they 
might  sustain  by  reason  of  the  injunction,  if  the  conrt  should 
finally  decide  that  the  plaintiflFs  were  not  entitled  thereto." 
That  Kirby  and  Loomis  were  extensively  engaged  in  cutting  logs 
into  lumber  at  Dexter,  below  said  dam,  which  they  obtained  in. 
Wilna  abore  the  dam,  KtA  tnmsported  them  by  floating  them 
down  the  Black  river.  That  Loomis  and  Kirby  had  contracted 
with  Gunn  to  cut  a  large  quantity  of  logs  in  Wilna  and  deliver 
them  in  die  boom  at  Dexter,  and  Gunn  was  engaged  for  said 
Loomis  and  Kirby  in  catting  said  logs  and  putting  them  into 
the  river  to  be  floated  to  Dexter.  That  by  reason  of  the 
injunction,  the  said  Loomis,  Kirby  and  Gunn  were  prevented 
from  prosecuting  their  business,  whereby  they  sustained  dam- 
ages. That  such  proceedings  were  had  in  that  suit  that,  on 
the  22d  day  of  November,  1851,  an  order  was  duly  made  by  the 
court  dismissing  the  complaint ;  and  that  on  the  8th  day  of 
December,  1851,  a  judgment  roll  was  duly  signed  and  filed,  and 
the  judgment  duly  docketed,  by  which  the  court  did  finally 
decide  that  the  plaintifiis  in  that  action  were  not  entitled  to  the 
said  injunction.  And  that  at  a  special  term  of  this  court,  held 
on  the  3d  Monday  of  February,  in  the  year  one  thousand  eight 
hundred  and  fifty-two,  the  said  court  did  duly  order  and  direct, 
in  pursuance  of  the  statute,  that  the  damages  sustained  by  the 
plaintiff's  in  this  action  by  reason  of  the  said  injunction,  should 
he  ascertained  by  action  upon  the  said  undertaking.  Therefcore, 
tiie  plaintiff's  demanded  judgment  against  the  defendante. 

The  defendants,  Brown,  W.  Lord,  and  G.  Lord,  desoRirred  to 
the  complaint,  and  assigned  the  following  grounds  and  caused 
of  demurrer :  "  First.  The  nature  of  the  action  commenced  in 
which  the  injunction  is  alleged  to  have  been  granfted^  is  not 
stated,  or  the  manner  of  its  commencement,  or  the  {dace  of  trial 
therein ;  nor  is  it  shown  that  the  court  had  jansdietion  theraof, 
and  the  persons  of  the  defendants  therein,  or  that  the  justice 
had  jurisdiction  to  grant  the  injunction.  Second.  The  msBHier 
of  serving  the  injunction  is  not  stated,  so  as  to  shew  thai  ih^ 
pirties  were  bemd  by  it,  or  were  obliged  to  obey  it.    If  il 
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act  regularly  serred,  together  with  a  copy  of  the  papers  on 
which  it  was  obtained,  it  was  not  binding  upon  them.  It  is  not 
ahown,  therefore,  tiiat  the  plaintiffs  could  have  sustained  any 
damages  by  it  Third.  The  description  of  the  judgment  of 
the  court  in  the  action  mentioned  in  the  complaint  is  insufficient* 
No  legal  judgment  is  described,  or  any  thing  to  show  tha4^  it 
was  a  legal  and  valid  judgment.  Nor  is  the  character  or 
nature  of  the  judgment  stated.  And  the  averment  that  the 
court  finally  decided  that  the  plaintiffs  therein  were  not  entitled 
to  the  KDJunetion,  is  insufficient,  without  givmg  the  nature  and 
description  of  the  judgment  to  sustain  the  allegatioii.  The 
allegation  is  a  conclusion  of  law  merely,  in  the  absence  of  the 
record  and  its  character.  The  allegation  itself  does  not  show 
that  the  court  decided  that  the  {daintift  therein  were  not  enti* 
tied  to  the  preliminary  injunction.  This  is  also  a  mere  conclu- 
sion of  law,  and  not  the  averment  of  a  feet  appearing  of  record. 
Fourth*  The  plaintifiis  are  improperly  joined  as  ^parties ;  they 
show  no  joint  interest  or  right  of  action,  but  the  contrary. 
The  claim  of  Loomis  and  ELirby  is  distinct  in  its  character,  and 
different  in  amount  &om  that  of  Chinn.  That  of  Loomis  and 
Kirby  is  based  on  a  loss  oi^  and  damage  to  logs,  and  the  stop- 
page of  their  worJc  at  the  saw  mills.  That  of  Qunn  would 
eeem  to  be  for  being  deprived  of  a  part  of  his  pay  for  getting 
the  logs  to  the  mill,  either  wholly  or  for  a  term  of  time,  though 
it  does  not  appear  but  that  he  £naily  delivored,  or  niight  have 
delivered,  all  the  logs,  so  that  his  damages,  if  any,  would  be 
merely  nominal  or  very  dight;  so  that  if  Green  has  sustained 
any  damagea  whatever,  the  ground,  nature,  and  amount  is  differ- 
ent and  distinct  &om  those  of  the  other  plaintiflBi.  There  are 
two  causes  of  aption  joined,  which  are  incompatible,  requiring 
different  aasessments,  judgments,  and  executions.  Fifih.  The 
vndertaking  is  to  pay  the  damages  which  the  defendants  in  that 
anit,  ^  plaintiffs  here,  should  sustain.  This  is  joint  and  not 
aeveial ;  a  joint  action  will  not  lie  on  the  undertaking.  Six^ 
The  eempkint  does  not  state  &cts  sufficient  to  constitute  a 
oame  of  action;  nor  in  &vor  of  the  plaintilEi  jointly  agamst 
^ha  deAndanib^ 
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The  issues  of  law  thus  joined,  were  argued  before  Jnstiei9 
Pratt,  at  a  special  term  held  in  the  county  of  Jefferson,  in 
December,  1852,  who,  upon  deciding  the  same,  delivered  the 
following  opinion : 

Pratt,  J.  The  covenants  upon  which  this  action  is  brought 
are  in  form  made  to  the  plaintiffs  jointly.  At  common  law, 
in  such  cases,  the  action  might  be  brought  in  the  joint  names 
of  all  the  covenantees  although  their  interests  were  several. 
But  it  was  not  necessary  to  join  them.  {Piatt  an  CavenantSj 
130.)  The  action  might  be  joint  or  several  at  the  option  of 
the  covenantees.  Although  the  damages  sustained  by  the 
covenantees  in  this  case  are  not  joint,  yet  there  will  evidently  be 
a  common  point  of  litigation  in  which  they  all  will  have  a  com- 
mon interest.  In  such  case  it  would  be  proper  even  in  a 
court  of  equity  to  join  the  parties  in  one  action. 

But  I  apprehend  the  sufficiency  of  pleadings  in  this  respect 
is  now  to  be  determined  by  the  code,  and  that  but  little  light 
can  be  obtained  from  the  former  rules  of  pleading.  By  that, 
all  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffiL 
The  subject  of  the  action  in  this  case  is  I  think  substantially  the 
same  in  respect  to  all  the  plaintiffs,  and  the  evidence  to  prove 
the  injury  will  be  substantiaUy  the  same.  The  parties  were 
differently  affected  by  the  injury,  but  the  fax^ts  and  circum- 
stances which  produced  or  occasioned  the  damages  are  substan- 
tially the  same.  It  seems  to  me  therefore  clear,  that  here  is 
substantially  one  cause  of  action  which  affects  all  the  plaintiffs^ 
although  in  a  different  degree,  and  that  they  are  therefore 
properly  joined.  The  code  contemplates  the  joinder  of  parties 
who  may  be  differently  affected  by  the  injury  complained  of 
and  who  have  very  different  and  distinct  interests  as  between 
each  other.  Section  274  provides  that  judgment  may  be  given 
for  or  against  one  or  more  of  several  defendants,  and  for  or 
against  one  or  more  of  several  plaintiffs,  and  it  may  detomine 
the  ultimate  rights  of  the  parties  on  eadi  side,  as  between 
themselves.    It  is  plain  by  this  provision  that  tiie  statute  aixoh 
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templates  the  joinder  of  parties  whose  interests  are  not  identi* 
cal ;  otherwise  no  such  provision  is  necessary. 

Again;  it  is  exceedingly  doubtful  whether  a  demurrer  is 
allowed  by  the  code  for  an  excess  or  misjoinder  of  parties.  It 
has  been  held  that  a  misjoinder  of  defendants  is  no  ground  of 
demurrer.  I  do  not  see  why  the  same  rule  will  not  apply  to 
the  plaintiffs.  The  demurrer  is  allowed  for  a  defect  of  parties, 
which  probably  means  a  deficiency  and  not  an  excess  of  parties. 
The  provision  that  judgment  may  be  rendered  in  &vor  of  one 
or  more  of  the  plaintifis  or  defendants,  and  against  others, 
would  remedy  the  latter  difficulty.  It  is  true  the  misjoinder  of 
causes  of  action  is  a  ground  of  demurrer,  but  as  I  have  before 
attempted  to  show,  the  cause  or  gist  of  the  action  in  this  case  is 
single,  and  the  form  of  the  covenant  is  clearly  single.  I  do  not 
think  it  was  necessary  to  describe  particularly  the  nature  of  the 
action.  The  injunction  was  as  deleterious  to  the  plaintiffs  in 
one  case  as  another,  nor  was  it  necessary  to  set  out  the  facts 
showing  that  the  court  had  jurisdiction.  The  supreme  court 
has  general  jurisdiction  and  its  jurisdiction  is  presumed.  Nor 
was  it  necessary  to  state  specifically  the  manner  of  service  of 
the  injunction ;  but  it  is  sufficient  to  allege  service  in  a  general 
form 

So  in  regard  to  the  allegation  of  the  Recovery  by  the  defend- 
ants in  that  suit,  I  think  the  complaint  is  sufficiently  explicit, 
There  must  be  judgment  for  the  plaintiffs  upon  the  issues  of 
law,  with  leave  to  the  defendants  to  answer  on  the  usual  terms. 

The  appeal  was  argued  by. 

P.  F.  Starbuekj  for  the  plaintiffs. 
JbAn  Clarke,  for  the  defendants. 

Bf  the  Courty  Gridley,  J.  The  justice  before  whom  the 
demunrer  in  this  cause  was  argued  held  the  complaint  good,  and 
overruled  the  demurrer.  This  is  an  appeal  from  his  de^ion. 
CFka  first  three  eaua^s  of  demurrer  iMive  i^ot  been  mueh  dwdt 
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upon.  Iq  fact  there  k  no  ground  for  the  objections  raised  in 
those  points. 

I.  The  complaint  sets  forth  the  nature  of  the  suit,  so  &r  as  to 
say  that  an  injunction  was  granted  in  it  by  a  justice  of  this 
court ;  and  it  states  that  it  was  not  only  commenced  but  that 
issues  were  joined  inr  it  and  a  judgment  rendered  therein.  This 
is  a  sttfEcient  statement.  If  it  were  not,  it  is  the  better  opinion 
that  after  the  parties  hare  obtained  an  injunction  and  stayed 
their  adversaries'  proceedings,  who  have  suffered  damages 
thereby,  it  is  too  late  for  the  plaintiffs  in  the  first  suit  to  set  up 
as  a  defense  to  the  suit  on  the  injunction  bond,  a  want  of  juris- 
diction to  grant  the  injunction.*  They  are  estopped  from  raising 
that  question. 

n.  The  complaint  alleges  a  service  of  the  injunction ;  which, 
under  the  liberal  rule  prescribed  for  the  interpretation  of  plead- 
ings under  the  code,-  means  a  service  that  is  legal,  and  suffieient 
in  law. 

III.  It  has  been  held  that  a  dismissal  of  the  bill  on  the  final 
hearing  of  the  cause  includes,  by  force  of  the  term  itseli^  and  of 
the  law  applicable  to  it,  a  determination  that  the  party  was  not 
equitably  entitled  to  the  injunction. 

IV.  But  the  fourth  ground  of  demurrer  is  the  one  on  which 
the  defendant  principally  relies.  This  is  based  on  an  erroneous 
joinder  of  plaintiffs,  on  the  ground  that  the  claims  are  distinct 
and  separate,  arising  out  of  the  Separate  nature  of  their  inter- 
ests. The  covenant  is  jcint,  and  when  that  is  so,  it  is  said  that 
the  covenantees  may  sue  jointly.  {People  v.  Holmes^  5  Wend. 
197.  10  JB.  Mmroe,  872.  Piatt  on  Covenants,  130.)  How- 
ever that  may  be,  we  are  now  to  determine  this  question,  as  it 
arises  under  the  code  of  procedure,  which  abolished  all  distinc* 
tions  between  the  forms  of  proceeding  in  actions  at  law  and  suits 
in  equity.  With  the  view  of  embracing  all  cases,  whether  of 
law  or  equity,  and  of  making  them  conform  to  one  general  rule, 
the  code  provides,  in  the  117th  section,  that  ^'  all  persons  having 
an  interest  in  the  subject  of  the  action,  and  in  obtaining  the 
relief  demanded^  may  be  joined  as  plaintiffs^  except  aa  other- 
wise provided  in  this  title."    This  is  now  the  rule  in  all  i 
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whether  such  as  were  formerly  the  subjects  of  suits  in  equity  or 
of  actions  at  law ;  and*  we  are  to  administer  it  according  to  its 
spirit  and  true  intent,  howeyer  the  practice  may  differ  from  the 
rule  that  heretofore  has  prevailed  in  actions  at  law.  It  is  only 
necessary  to  advert  to  the  fact  that  the  rule  prescribed  by  the 
code  is  applicable  to  all  suits,  and  then  consider  the  identity  of 
the  rule  the  code  has  adopted  for  the  joinder  of  plaintiffs,  with 
the  rule  as  it  prevailed  in  equity,  to  be  convinced  that  we  are 
now  to  hold  the  same  rule  applicable  to  both.  In  MitfordPs 
Pleading  it  is  said  to  be  the  constant  aim  of  equity  to  do  com- 
plete justice  by  settling  the  rights  of  all  persons  interested  in 
the  subject  of  the  suit.  For  this  purpose  all  persons  materially 
'  interested  in  the  subject  ought  generally  to  be  made  parties,  <fec. 
This  rule,  however,  the  learned  writer  proceeds  to  say,  admits 
of  many  qualifications.  (MUf.  PL  by  Edwards,  Zd  Am.  ed. 
p.  164.)  Among  these  qualifications  the  author  cites  the  case 
of  creditors  suing  (on  behalf  of  themselves  and  others)  the  rep- 
resentatives of  a  deceased  debtor,  for  an  account  and  application 
of  assets  real  and  personal.  (2  Ves.  313.)  In  our  own  court 
of  chancery  it  has  been  held  that  several  judgment  creditors, 
having  different  and  separate  judgments,  may  join  to  set  aside 
a  fraudulent  assignment,  by  which  the  property,  real  and  per- 
sonal, of  a  fraudulent  debtor  has  been  transferred,  a  part  to  one 
creditor  and  a  part  to  others.  {See  Brovm  v.  Ricketts,  2  John. 
Ch.  Rep.  288 ;  Brinkerhoff  v.  Braum,  6  Id.  189  ;  Feliows  v. 
Fellows,  4  Cowen,  682 ;  Fish  v.  Howland,  1  Paige,  20 ;  Egberts 
T.  Wood,  3  Id.  617.)  The  cases  of  Fellows  v.  Fellows  and  Brink- 
erhoff V.  Brown,  are  pertinent  to  show  that  the  subject  matter 
is  identical  in  this  case,  with  the  point  of  litigation  in  those 
cases.  The  subject  in  those  cases  was  the  property  of  the  debtors 
fraudulently  conveyed  to  other  defendants  ;  and  it  was  held  to 
make  no  difference  that  the  title  of  the  several  plaintiffs  to  their 
proportions  was  separate  and  distinct ;  and  that  the  amounts  to 
which  they  were  respectively  entitled,  were  also  distinct  and 
different ;  and  that  the  amounts  which  the  defendants  would  be 
respectively  decreed  to  contribute  would  be  different,  depending 
en  the  value  of  the  portions  of  the  property  of  the  debtori  each 
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kad  fraudulently  receiyed.  So  here  the  subject  of  the  action  is 
the  damage  of  the  plaintiffs  arising  oat  X>i  the  injunction,  whidi 
prevented  them  firom  proceeding  in  their  bufliness  of  floating  logs 
upon  the  Black  river  to  the  mills  in  Dexter.  This  damage  liie 
defendants  all  concurred  in  producing,  and  aU  agreed  jaintfy 
to  pay.  And  it  matters  not  that  the  damages  of  the  defendant 
Ghinn  were  different  firom  those  of  Loomis  and  Kirby.  They 
may  be  joined,  with  the  same  propriety  and  on  the  same  princi- 
ple, that  two  judgment  creditors,  having  judgments  of  different 
dates  and  amounts  may  join  in  an  action  against  the  debtor  and 
his  fraudul^at  assignees.  In  &ct  there  is  an  additional  rcasan 
for  the  present  plaintiffs  joining ;  and  that  is,  the  covenant  to 
them  jointly.  This  doctrine  is  reiterated,  and  the  principle* 
reasserted,  in  the  first  of  Barbour^s  Ch.  Reports.  The  chsm- 
cellor  there  lays  down  the  general  rule  as  to  the  joinder  of 
parties,  and  then  states  the  exceptions,  citing  the  case  of  Brink- 
erhoff  V.  Broton,  (6  John.  Ch.  Rep.  139,)  and  several  English 
oases.  (1  Barb.  Ch.  Rep.  62.)  It  will  be  perceived  that  this 
case  falls  within  the  precise  words  of  the  section  of  the  code, 
before  cited.  All  have  an  interest  in  the  "  subject  of  the  action 
and  the  relief  demanded,"  that  is,  in  the  damages  arising  out  of 
the  operation  of  the  injunction.  It  is  not  said  to  be  a  joint  or 
an  equcd  or  even  a  common  interest^  but  simply  an  interest  m 
the  subject  of  the  action,  with  the  view  of  doing  full  justice  and 
settling  the  rights  of  all  parties  in  interest,  in  one  snit. 

It  has  recently  been  decided  in  a  court  of  law  in  England, 
tiiat,  under  a  statute  which  makes  railroads  responsible  for  the 
damages  sustained  by  the  widow  and  children  of  a  deceased  hus- 
band and  &ther,  killed  by  the  negligence  of  the  corporation  or 
its  agents,  a  suit  lies,  by  the  several  parties  entitled  and«  the 
BCtjjoinify  ;  and  a  verdict  Was  rendered  in  the  suit  separately, 
for  the  widow  and  the  children.  This  was  a  case  at  lanOj  and  I 
cite  it  to  diow  that  the  legislature  can  by  im]^etttion  exercise  a 
control  Qjet  th^  proceedings  in  a  court  of  justice,  and  that  h  r^ 
ulates  even  the  verdict,  in  a  way  wholly  feragn  to  the  w^  kndiwn 
rules  applicable  to  ordinary  pvoeeedings  of  /noes,  aul 
teidiela. 
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We  think  it  was  the  masiifeBt  intent  of  the  legislatare  to 
make  a  change  in  relation  to  parties  in  suits  at  law,  and  to  assim- 
ilate the  practice  in  that  respect  to  the  practice  that  had  before 
then  prerailed  in  courts  of  equity ;  and  we  therefore  afSrm  the 
decision  of  the  justice  at  specnal  term. 

[jEPPERflON  Oeneral  Term,  JoIj  4, 1868.  Oridley,  W.  F,  ABent  Hubbard 
and  PrtM,  Jnatioes.] 


&UTH  Fuller  vs.  J,  L.  Fenner. 

For  words  impvUiig  a  irant  of  chastity  to  an  nnmarrled  ^mtle  dependent  oa 
her  labor  for  her  support,  an  action  will  lie,  where  the  special  damages 
alleged  are  iilness,  with  a  consequent  inability  to  labor  and  earn  her  living. 

The  loss  of  the  plain tifif's  eamingSj  under  such  circumstances,  is  a  direct  pe- 
cuniary loss. 

Appeal  by  the  defendant  from  a  judgment  rendered  against 
him  at  a  special  term,  upon  the  verdict  of  a  jury.  The  cause 
was  tried  at  the  Onondaga  circuit  in  February,  1858,  before  W. 
F.  Allen,  justice. 

Le  Rmf  Morgan^  for  the  plaintiff. 

E.  Dupis  Nimm^  for  the  defendant. 

Bf  th^  Couriy  GiimLET,  J.  This  was  an  action  for  slander, 
by  w^rds  imputing  a  want  of  chi^stity  to  the  plaintiff,  an  unmar- 
ried fenoale  dependent  on  her  labor  for  her  support;  in  which 
the  special  damages  alleged  were,  illness,  with  a  consequent  insr 
MMly  to  labor  and  earn  her  livii^gT^^^^er  the  pkintiff  had 
closed  her  case,  the  counsel  of  the  defendam  moved  the  court  for 
ft  nonsuit,  on  these  grounds :  1.  That  no  special  damage  of  a 
pecuniary  nature  had  been  proved.  2.  If  special  damages  had 
been  proved,  that  they  were  not  shown  to  have  h^ea  the  natural 
and  immediate  consequence  of  the  words  spoken.  8.  That  the 
jUMixg&S  had  not  proved  that  the  special  damage  was  ttdtMUvely 
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the  consequence  of  the  words  spoken.  The  jastice  denied  the 
motion  for  a  nonsuit ;  and  the  jury,  after  being  addressed  by  the 
respective  counsel  and  charged  by  the  court,  rendered  a  verdict 
for  the  plaintiff,  for  $800.  A  motion  is  now  made  for  a  new 
trial,  on  the  grounds,  1.  That  the  nonsuit  should  have  been 
granted ;  2.  That  the  damages  were  excessive. 

I.^  Did  the  justice  err  in  refusing  to  nonsuit  the  plaintiff,  for 
either  of  the  reasons  assigned  on  the  motion  ?  The  plaintiff 
was  an  adult  unmarried  female,  dependent  on  her  labor,  for  her 
support.  She  was  a  tailoress  by  trade,  and  worked  at  inaking 
men's  garments,  as  was  proved  on  the  trial.  Now  granting  that 
it  is  not  enough,  that  the  special  damage  arises  out  of  distress 
of  mind  and  pain  of  body,  occasioned  by  physical  illness  pro- 
duced by  the  speaking  of  the  words,  yet  when  that  illness  occa- 
sions an  incapacity  to  labor,  and  thus  deprives  the  plaintiff  of 
the  pecuniary  gains  to  be  derived  therefrom,  I  know  of  no 
case  that  holds  such  damages  to  be  insufficient  to  sustain  the 
action.  On  the  contrary,  I  understand  all  the  cases  on  the  sub* 
ject,  as  well  as  the  principle  which  lies  at  the  foundation  of  the 
action,  to  admit  the  validity  of  this  ground  of  action.  Moore  v. 
Meagher  J  (1  Taunt.  38;)  Bradt  v.  Towsley,  (13  Wend.2&Z.) 
Olmsted  v.  MiUer,  (1  Id,  506 ;)  WiUiams  v.  HUl,  (19  Id.  806 ;) 
and  Beach  v.  Ranney^  (2  HUl^  314,)  do  not  overrule,  nor  are 
they  at  all  in  conflict  with  this  doctrine ;  but  on  the  contrary 
they  affirm  it,  and  limit  the  application  of  the  above  authorities 
to  cases  embracing  the  ground  of  action  arising  out  of  the  fiicts 
appearing  on  the  trial  of  this  cause.  The  caution  which  is  re- 
commended in  the  later  cases  is  for  the  purpose  of  guarding 
against  the  loose  and  uncertain  proof  of  the  material  fiicts ;  and 
not  to  warrant  the  rejection  or  disregard  of  the  facts  themselves 
when  duly  proved.  Now  let  us  apply  this  principle  to  the  ease 
under  consideration. 

We  have  already  seen  that  the  plaintiff  pursued  the  busuesa 
of  a  tailoress,  and  was  dependent  on  her  earfiings  for  her  daily 
support  and  sustenance.  The  loss  of  her  earnings  was  there- 
fore a  direct  pecuniary  loss.  Consequently  it  was  only  necessary 
to  prove,  in  addition,  that  her  sickness  was  caused  by  the  speak* 
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ing  of  the  words  ;  and  that  her  illness  incapacitated  her  for  the 
pursuit  of  her  business,  and  thus  deprived  her  of  her  accustomed 
earnings  ;  or  in  other  words,  of  the  means  of  actual  subsistence. 
The  charge  itself  was  of  an  exceedingly  gross  and  cruel  char- 
acter.    It  was  uttered  in  the  presence  of  her  father,  of  her  sister, 
who  was  the  defendant's  wife,  and  of  the  defendant's  children. 
It  adcused  her  of  criminal  intercourse  with  the  defendant  him- 
self, on  various  occasions  and  at  different  places,  and  under  the 
most  revolting  circumstances.     The  natural  effect  of  such  a 
charge,  so  made,  on  the  feelings  of  a  female  of  the  ordinary  sen- 
sibilities of  her  sex,  must  harve  been  of  a  yery  exciting  and  agi- 
tating character ;  which  effect  would  naturally  be  followed,  in  a 
person  of  delicate  health,  as  the  plaintiff  was  proved  to  be,  by  a 
corresponding  depression.    Accordingly  we  find  that  the  first 
effect  was  anger  and  grief.     The  plaintiff  did  not  usually  ^njoy 
yery  perfect  health ;  though  she  was  able  to  walk  to  the  defend- 
ant's house,  on  the  evening  in  question,  with  her  father,  to  ex- 
postulate with  the  defendant  for  his  treatment  of  his  wife.    The 
father  of  the  plaintiff  testifies  to  the  effect  of  the  uttering  of  the 
words,  on  her,  in  these  words.    "  I  returned  home  with,  the 
plaintiff.    It  [the  slanderous  charge]  seemed  to  affect  her  pretty 
bad.     She  walked  rather  slow.     She  was  not  able  to  do  muck 
of  any  thing  for  four  or  Jive  days.    She  was  in  low  spirits." 
The  witness  ascribes  the  consequences  directly  to  the  speaking 
of  the  slanderous  words.    This  was  a  natural  and  probable 
cause;    There  was  an  absence  of  any  other  cause,  in  the  proof. 
The  jury  have  by  their  verdict  found  the  uttering  of  the  words 
to  bo  the  cause  of  the  plaintiff's  illness.    The  plaintiff's  brother 
testified  that  she  had  a  coat,  which  she  was  making  for  him,  at 
the  time  of  this  occurrence.    '^  I  called  for  it ;  it  was  not  done ; 
sJie  was  iU  and  could  not  finish  it.    1  purchased  another  coat, 
and  left  that  till  she  recovered."    (This  was  on  Sunday  after 
the  uttering  of  the  words,  which  was  on  Friday.)    "  She  was  ill 
in  bed,  and  sat  up  about  one  hour  in  the  dily,  and  seemed  much 
agitated."    Before  this  she  had  been  in  her  usual  health,  as  far 
as  the  witness  knew.    It  does  not  appear  (as  was  contended  on 
tbs  argument)  that  the  ooat  was  brought  there  about  five  weeks 
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before,  and  the  plaintiff  had  been  too  ill  to  make  it,  all  that  time. 
Though  the  brother  says  he  had  not  seen  her  in  about  five  weeksy 
yet  he  may  have  sent  the  coat  to  be  made,  the  day  before  the 
charge  was  uttered.  And  she  may  also  hare  omitted  to  make  it 
before,  by  reason  of  previous  engagements.  There  is  no  evidence 
how  long  she  had  the  coat  in  her  possession ;  and  her  father's 
testimony  is  positive  that  she  had  been  in  the  enjoyment  of  her 
usual  health  up  to  the  speaking  of  the  words.  That  she  was 
sick,  and  lost  the  earnings  of  her  trade  during  her  illness,  is 
proved  by  evidence  that  is  uncontradicted.  The  only  question, 
therefore,  on  which  there  can  be  a%y  doubt,  is,  whether  the  ill- 
ness was  caused  by  the  speaking  of  the  words.  That  has  been 
found  by  the  jury ;  but  the  objection  is  that  there  was  not  anjf 
evidence  on  that  point  to  be  submitted  to  the  jury ;  and  that  a 
nonsuit  should  have  been  granted.  We  think  otherwise.  We 
have  already  expressed  the  opinion  that  the  nature  of  the  charge, 
the  rude  and  cruel  manner  in  which  it  was  made,  the  immediate 
effect  upon  the  plaintiff,  the  reaction  that  took  place  on  the  way 
home  from  the  defendant's  house,  all  concur  to  show  it  very 
probable  that  the  illness  that  immediately  succeeded  was  the 
effect  of  these  exciting  ev^ts,  upon  an  overwrought  and  feeble 
frame.  At  all  events,  there  was  some  evidence,  and  enough  to 
be  submitted  to  the  jury  for  them  to  pass  upon,  in  relation  to 
this  as  well  as  all  the  other  questions  involved  in  the  case.  We 
are  aware  that  when  a  cause  is  submitted  to  the  jury,  it  should 
be  submitted  under  proper  instructions.  The  disease  is  so  easUy 
counterfeited,  in  some  cases — ^in  others  it  may  arise  firom  other 
causes,  unconnected  with  the  slander — ^that  juries  should  be 
charged  to  be  very  cautious  in  finding  a  verdict  for  the  plaintilBI^ 
on  slight  grounds.  We  are  bound  to  believe  that  the  charge 
was  in  all  respects  unobjectionable,  as  no  complaint  is  made  on 
that  ground.  The  question  was  one  properly  for  the  jury  to 
dispose  0^  and  they  have  found  for  the  plaintiff. 

II.  The  QiQtion  has  also  been  argued  on  the  ground  of  exoes- 
sive  damages.  Not  much  reliance  is  placed  on  that  ground,  and 
we  think  there  should  not  be.  The  d^ndant  was  proved  to  be 
worth  eight  or  nine  thoQ#a»d  dpU^rfi.    The  charge  itself  ^ 
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the  eircoxiuitaiiceSy  ooold  scarcely  hare  been  more  atrocious.  The 
damages  therefore  were  within  the  discretion  of  the  jury,  and 
were  not  so  exorbitant  as  to  reqmre  ns  to  interfere  with  their 
finding,  on  the  ground  that  they  were  influenced  by  improper 
motives. 

New  trial  denied. 

[JsmeeoN  Gsneral  Txru,  July  4  1858.    Gridloft  W.  F,  AUei^,  BiMard 
and  PnU,  JofUees.] 


Dexter  vs.  Broat. 


When  a  public  highway  is  taken  by  a  plank  road  company,  for  the  purpose 

of  constrncting  a  plank  road  on  the  site  thereof,  the  company  sncceeds  to 

all  the  rights  of  the  commissioners  of  highways  in  respect  to  the  oonstnictioa 

and  repairing  of  such  plank  road. 
And  any  damage  which  an  individual  may  sustain  by  the  obstructing  of  a 

stream,  in  consequence  of  raising  the  grade  of  the  road,  &c.  Is  damnum 

absque  injuria ;  and  affords  no  basis  for  an  action. 
A  recovery,  in  a  former  suit,  brought  against  another  person,  for  the  same 
•  cause  of  action  involYed  in  the  second  suit,  and  the  payment  and  satis&ctioii 

of  the  Judgment,  is  a  bar  to  the  second  suit. 
And  if  the  amount  of  the  Judgment  previously  recovered,  is  tendered  to  the 

plaintiff,  he  has  no  right  to  refbse  to  receive  the  money,  and  to  bring  an 

action  for  the  same  cause,  against  another  person,  on  the  ground  that  he  has 

a  right  to  elect  de  mdianbus  damnis. 
Payment  of  a  Judgment,  to  the  ^^lu^ice  before  whom  the  same  was  recovered,  la 

good  faith,  and  without  any  dissent,  or  directions  to  the  oontraiy,  by  the 

plaintiff,  is  a  satisfaction  of  the  Judgment 

This  action  was  commenced  before  a  justice  of  the  peace,  on 
the  8(Hh  day  of  April,  1851 ;  and  tried  by  a  jury  on  the  9th  day 
of  June,  1851.  The  jury  found  a  Terdict  in  &yor  of  the  plaintiffi 
for  $25,  and  the  justice  entered  a  judgment  on  the  same  for  $25 
damages,  and  $5  costs.  The  defendant  appealed  to  the  county 
court,  of  Herkimer  county,  where  the  judgment  was  affirmed. 
Hie  defendant  then  appealed  to  this  court,  from  the  judgment 
of  affirmance.  The  complaint  alleged  that  in  the  year  1850,  the 
defendant  entered  the  plaintiff's  dose^  dug  up  the  woSif  &e.  and 
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drew  thereon  a  large  qBantity  <^  dirt,  thereby  easetag  aft  ok- 
atrootion  in  a  stream  of  water,  whereby  the  plaintiff  loet  his  bam, 
bay,  &c.  The  complaint  fiirther  alleged  that  the  defendant  built 
a  pknk  road  in  the  highway,  on  the  plaintiff's  {uremises,  in  mksk 
manner  as  to  dam  up  and  tarn  a  stream  of  water  firom  its  formw  ^ 
eonrse,  whereby  the  pkintiff  lost  his  bam,  dec. ;  also,  that  the 
defendant  entered  upon  and  used  the  bridge  and  door-yard  of 
the  plaintifl^  and  claimed  damages  to  the  amount  of  $100.  The 
ans'^er  denied  specifically  each  allegation  of  the  complaint,  and 
alleged  that  the  defendant  acted  as  the  agent  of  the  Salisbury 
and  Manheim  Plank  Road  Company,  in  constructing  its  plank 
road  in  firont  of  the  house  occupied  by  the  plaintiff  j  that  said 
company  was  duly  orgsxdsed  under  the  act  of  1847 ;  that  it  had 
acquired  the  right  to  take  and  use  the  highway,  mentioned  in 
the  complaint ;  and  that  the  acts  of  the  defendant  were  proper 
and  necessary  to  ocmstruct  such  road,  and  were  doneina  carefiil 
and  workmanlike  manner.  The  answer  also  set  aj)  a  former  re- 
covery by  the  defendant  against  the  company  before  a  jttstice, 
for  the  same  causes  of  action,  in  bar  of  this  action,  and  the  pay- 
ment of  such  former  judgment  The  answer  further  alleged  that 
tike  phce  where  the  trespasses  were  alleged  to  have  been  oom- 
mitted  was  a  part  of  the  ptfbKc  highway. 

On  the  trifd  it  appeared  that  prior  to  1850,  and  thence  to  the 
time  of  trial  the  plaintiff  was  in  possession  of  about  an  acre  of 
land,  bounded  easterly  by  an  ancient  highway  }  that  there  is  a 
stream  ef  waiter  niming  from  the  northweet,  erawing  these 
premises  and  said  highway ;  thiit  the  plaintiff's  dwelling  was 
situate  north  of  the  stream ;  that  prior  to  1850,  the  plaintiff  had 
remoyed  his  baim  and  placed  it  directly  over  the  stream,  so  that 
it  passed  under  the  bam  and  thence  across  the  highway ;  thai 
the  Salisbury  and  Manheim  Pladk  Road  Oompany,  was  duly  in- 
corparated,  and  in  1850  proceeded  to  constmct  its  plank  road 
on  the  site  of  the  highway  along  the  plaintiff's  premises ;  that 
the  defendant  acted  as  the  agent  of  the  plank  road  company,  in 
constructing  its  road  on  the  site  of  the  highwi^  along  the  plaintiff  ^i 
prenuees  in  the  spring  of  1850 ;  that  the  grade  of  Uie  pknk 
scad  eaeh  tide  ef  the  bridge  was  raised  bom  a  &ot  to  fiften 
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inehe%  ftnd  tUs  vaa  necessary  and  proper  to  imke  the  road ; 
that  in  tbe  siiBuaer  of  1850,  there  yns  a  fiood  by  which  the  plain* 
tiff's  baam  was  moved.  The  de&ndant  proved  a  former  recovery 
by  the  plaintiff  against  tlie  plank  road  company,  before  a  justice 
of  the  peace,  for  the  same  canse  of  acti<»,  and  the  payment  of 
snch  judgment  to  the  justice  before  this  auit  was  commenced. 
The  justice  before  whom  the  finrmer  rait  was  brought,  testified 
that  sueh  suit  was  commenced  on  the  11th  of  February,  1851 ; 
the  juG^ent  entered  March  28th,  1851,  and  was  folly  paid  by 
Thomas  Burch  as  treasurer  of  said  company,  on  the  5th  of  April, 
1851.  The  defendant  objeeied  to  the  plaintiff's  proving  by  this 
witness  that  he  reoeived  a  letter  from  the  plaintiff,  stating  he 
did  not  want  an  execution  issued ;  on  the  ground  that  the  letter 
itself  should  be  produced.  The  court  ovevrukd  the  objection, 
and  the  defendant's  counsel  excepted  The  witness  testified  that 
he  did  receive  such  a  letter ;  the  plaintiff  had  received  no  part 
6f  the  money  paid  on  the  judgment ;  that  the  lett^  was  not  re» 
edved  until  after  the  judgment  was  paid. 

The  plaintiff  recovered  in  tlus  suit  $36  and  costs. 

P.  Keman,  ixc  Ae  appellant 

Ai  H.  Waierman^  for  the  respondent 

By  the  Caurty  G&idley,  J.  We  do  not  perceive  any  evi- 
dence,  on  which  the  jury  were  ikuthorised  to  find  a  verdict 
against  the  defendant,  provided  he  had  been  working  under  the* 
directions  of  the  commisakmers  of  hi^ways,  instead  of  the 
plank  read  company.  It  was  held  in  Bemdict  v*  GoU^  (8  Barh. 
Sup,  C.  Rep^  469,)  that  the  plank  road  company  were  in  the 
place  of  the  commissioners,  in  tiMur  right  to  repair  and  construct 
a  plank  road  on  the  ate  of  a  pnUic  highwi^y.  And  in  Grm)e$ 
%  OUa,  (2  HUlj  466^)  it  was  decided  tlwt  no  actum  lay  fw  cut* 
ting  down  an  eminenee  in  a  pnblio  street  and  sidewalk  in  the 
nUage  of  Watertewn,  by  whidi  the  platntaff's  store  was  lefk«x 
er  eight  ftet  abov«  the  level  of  the  sidewalk  adjac^  to  the 
The  utyaary  m  si^cb  a  cf^  was  datmmm  sAifu* 
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injuria.  The  principle  of  the  case  of  Benedict  y.  Gait,  has 
been  several  times  confirmed  by  the  courts  of  this  state,  and  by 
the  supreme  court  o^f  Massachusetts,  in  the  case  of  Babcoek  r. 
The  Western  Railroad  Corporation,  (9  Metcalf,  553.) 

It  is,  however,  unnecessary  to  rest  the  case  on  this  ground, 
because  there  is  another  defense  that  we  regard  as  conclusive; 
A  judgment  had  been  recovered  on  the  28th  day  of  March,  1851, 
by  the  same  plaintiff  against  the  plank  road  company,  of  which 
the  defendant  in  this  suit  was  the  agent,  for  an  injury  which 
was  admitted  by  the  counsel  to  constitute  the  same  cause  of 
action  with  that  in  this  suit ;  and  that  judgment  was  paid  to  the 
justice  before  the  commencement  of  this  suit.  No  dissent  was 
proved,  by  any  legal  evidence,  and  no  directions  not  to  receive 
the  amount  of  the  judgment  had  been  given  by  the  plaintiff, 
when  the  justice  received  the  amount  of  the  judgment.  The 
question  then  arises  as  to  the  power  of  the  justice  to  receive  the 
money,  and  the  effect  of  so  receiving  it.  I  deny  the  right  of  the 
plaintiff  to  refuse  to  receive  the  money,  and  to  maintain  this 
action  on  the  ground  that  he  has  a  right  to  elect  ^'  de  melioribus 
damnis.^  A  tender  to  an  agent,  clerk  or  servant  authorized 
to  receive  money,  is  as  valid  as  a  tender  to  the  principal. 
(20  Wend.  486.  1  Camp.  478.  5  Taunt.  807.  1  Esp.  Rep. 
850.)  And  a  tender  is  good,  to  an  attorney  with  whom  a  de- 
mand has  been  left  for  collection.  (18  John.  110.)  A  justice 
is  authorized  to  issue  execution  on  a  judgment  without  any 
express  direction  from  the  plaintiff.  The  language  of  the  act 
is  ^  upon  any  judgment  being  rendered  before  a  justice  he  shall 
issue  execution  as  hereinafter  providedJ^  And  the  statute 
then  enacts  that  he  shall  issue  an  execution  in  some  cases  in  30, 
in  others  in  90  days,  and  in  other  cases  immediately.  (2  R.  S* 
175,  §  130.)  Again,  a  defendant  has  a  right  to  tender  the 
amount  of  the  judgment,  and  relieve  himself  from  the  judgment^ 
and  to  prevent  the  issuing  of  an  execution^  as  60(A1  as  it  is 
recovered.  To  whom  shall  he  make  the  tender  ?  The  plaintiff 
does  not  know  the  amount  of  the  costs,  and  may  not  know,  or 
remember,  the  amount  of  the  damages ;  and  the  defendant  must 
oi  necessi^  tender  and  pay  to  the  justice.    Should  he  make  th^ 
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tender  to  the  party  himself,  the  plaintifiF  would  refer  him  to  the 
justice,  just  as  a  party  would  refer  a  defendant  to  his  attorney 
who  had  the  demand  in  charge.  The  fact  that  the  justice  has 
a  right  to  issue  execution  and  the  constable  is  bound  to  return 
it  to  hinij  is  also  conclusive  as  to  the  right  of  the  justice  to 
receive  the  amount  of  the  judgment  in  satisfaction.  I  say  noth- 
ing of  a  case  where,  when  the  judgment  is  rendered,  the  plaintiff 
gives  notice  to  the  defendant,  and  to  the  justice,  that  he  intends 
to  bring  another  suit  against  other  parties,  and  to  take  his  elec- 
tion of  the  damages ;  for  the  reason  that  it  is  not  necessary  to 
decide  upon  the  effect  of  such  a  notice.  But,  the  money  was 
paid  in  this  case  by  the  defendant  and  was  received  by  the  jus- 
tice, in  perfect  good  faith,  and  in  utter  ignorance  of  any  design 
to  bring  another  suit  against  the  present  defendant  or  any  other 
party. 

Again ;  the  receipt  of  parol  evidence  of  the  contents  of  the 
plaintiff's  letter,  against  the  objection  of  the  defendant,  without 
proof  of  its  loss  or  destruction,  was  error.  Without  that  evi- 
dence, the  case  is  destitute  of  any  evidence  at  all  that  the 
plaintiff  ever  dissented  to  the  receipt  of  the  money,  or  manifested 
the  least  disapprobation  of  the  act  of  payment.  Now  the  jury 
may  have  held  the  dissent  contained  in  that  letter  as  operative 
to  prevent  the  payment  being  a  satis&ction  of  the  judgment; 
though  the  letter  was  written  and  received  after  the  payment 
was  made.  It  is  quite  difficult  to  perceive  how  they  could  have 
found  a  verdict,  on  any  other  principle.  For  without  that  letter 
there  was,  in  proof,  a  payment  of  the  judgment  to  the  justice  in 
the  ordinary  way ;  and  that  without  any  dissent  on  the  part  of 
th^  pliuntiff ;  which  was  clearly  a  satis&ction  of  the  judgment. 

Judgment  reversed. 

tJJEFFSRfON  General  Term,  July  4, 1868.  Cfridley,  W,  F.  AUen^  BMard 
Uid  PrdU,  Jnatioet.] 
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ITlfH  ^  guaranty  that  a  proftiissory  note  "is  good"  is  in  law  «  contract  that  the 

^  ^,  maker  is  solvent,  and  that  the  amoont  agreed  to  be  paid  can  be  coUected  by 

due  coarse  of  law. 

Where  a  party  on  transferring  a  note,  guarantees  the  collection  thereof,  and 
the  maker,  before  it  becomes  dne  absconds  fVom  the  state,  leaving  no 
property  here,  the  holder  is  not  bound  to  follow  him  out  of  the  state,  nor  to 
issue  an  attachment,  or  commence  any  action  against  him,  before  suing  upon 
the  guaranty. 

In  an  action  upon  a  guaranty  that  a  note  "  is  good,"  the  deAsndant  may  set  up 
as  a  defense,  that  the  plaintiff  purchased  the  note  of  him  under  an  express 
agreement  that  the  plaintiff  should  run  his' own  risk  as  tp  the  solTency  of 
the  muker;  the  plaintiff  saying,  preTions  to  the  signing  of  the  guaranty, 
that  it  was  only  a  guaranty  that  the  note  was  not  paid,  or  that  it  was  gen- 
uine, though  knowing  at  the  time  that  it  was  of  different  legal  effect,  viz. 
that  it  guarantied  the  goodness  and  coUectability  of  the  note,  and  that  the 
defendant  was  ignorant  of  the  legal  efftict  of  such  guaranty,  and  relied  upon 
the  plaintiff's  representations. 

Such  a  defense  is  admissible  upon  the  equitable  principle  that  if  one  of  the 
parties  to  a  contract  is  in  truth  ignorant  of  a  matter  of  law  involved  therein, 
and  the  other  knows  him  to  be  so,  and  takes  advantage  of  the  circumstance, 
he  Is  guilty  of  a  fraud,  and  the  court  will  relieve. 

This  action  was  brought  to  recoyer  the  Bum  of  $160  and  in- 
terest from  NoYember  19, 1849,  upon  the  defendant's  guaranty 
of  a  promissory  note  made  by  one  Joseph  Yale,  payable  to  the 
defendant  or  bearer  and  sold  by  the  defendant  to  the  plaintaiF. 
The  guaranty  was  as  follows :  '^  Sold  Woodbury  K.  Cocdce  <me 
note  signed  Joseph  Yale,  for  $160  dollars  and  the  interest,  and 
received  payment  in  full  for  the  same,  and  agree  tbat  it  is  good. 
February  14th,  1850.  (Signed)  Mayer  Nathan."  The  cmr 
plaint  alleged  that  before  t^e  note  became  due  Yale  left  the 
state,  and  had  not  since  returned ;  that  although  the  note  had 
become  due  Yale  had  neglected  to  pay  the  same ;  that  at  the 
*  time  he  lefb  the  state  he  was  insolvent,  so  that  a  debt  could  not 
be  collected  of  him  by  due  course  of  law ;  and  that  a  snit  against 
him  would  have  been  fruitless,  for  want  of  any  property  of  Yale 
in  .this  state,  and  because  of  his  being  out  of  the  jurisdiction  of 
the  courts  of  the  state ;  which  were  the  reasons  assigned  by 
the  plaintiff  for  not  commencing  a  suit  against  Yale,  npon  th« 
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note.  The  defendant  in  bifl  answer  alleged  that  the  receipt  or 
bill  of  sale  of  said  note  by  him  to  the  plaintiff  did  not  contain 
at  the  time  it  wae  signed  dip  words  '^  and  agree  that  it  is  good," 
but  that  said  words  were  afterwaards  inserted  and  for  the  purpose 
only  of  the  defendant's  agreeing  to  the  genuineness  of  the  sig*^ 
nature  of  said  Joeeph  Yale,  the  maker  of  said  note ;  that  it  was 
not  inserted  fbr  the  porpose  of  giaarant jing  the  payment  or  col* 
lecfcioQ  of  said  note;  that  it  was  so  stated  at  the  time  and  so  ad- 
mitted by  the  plamtiff,  and  that  he  was  est<^ped  from  denying 
said  statement  and  admission.  And  the  defendattt  alleged  that 
he  did  not  guarantee  the  payment  or  collection  of  the  said  note 
on  the  said  sale^  bat  that  the  eaid  plaintiff  bought  the  same  of  the 
defendant  far  the  sum  of  #140,  on  his  own  risk  as  to  the  respon- 
silnlity  of  Yale,  and  the  payment  and  collection  of  the  same 
of  said  Yale  at  maturity  or  afterwards ;  that  the  defendant  ez^ 
pressly  declined  to  guaranty  the  payment  or  collection  of  said 
note,  and  that  any  Such  agreement  or  guaranty,  if  any  existed, 
was  fraudulent  and  void  as  against  the  defendant,  and  was  ob^ 
tained  through  misr^resentation ;  and  he  denied  any  liability 
upon  the  guaraaity,  and  denied  tliat  be  had  ever  been  requested 
to  pay  the  note.  The  plaintiff  put  in  a  reply,  taking  issue  upon 
the  allegations  in  the  answer. 

On  the  trial,  at  the  Otsego  circuit,  in  June,  1852,  the  plaintiff 
proved  the  execution  of  the  bill  of  sale  and  guaranty,  and  the 
note,  and  that  Yale  had  left  the  state  and  was  insolvent.  The 
defendant's  ooudumI  asked  the  court  to  nonsuit  the  plaintiff,  for 
the  following  reasoas.  1st.  That  there  was  not  sufficient  proof 
of  the  transfer  of  liie  note  from  the  defendant  to  the  plaintiff,  in- 
dependetttt>f  the  adBussifm  in  the  aMrwer,  whioh  if  relied  upon  by 
the  plaintiff  must  be  taken  with  Ihe  qiialific«ti<m  therein  stated, 
to  wit,  that  it  was  66ld  far  $14@,  and  at  the  pkimtiff's  n%k ;  fra^- 
tker  ttnt  the  defendanli^  8igna;lure  was  procured  to  the  bill  <€ 
sale  by  fraud.  '  2d.  ^at  Ae  guaraxity  in  the  bill  only  imported 
that  the  note  was  genttine,  ^.  and  not  that  Jtfae  maker  was  or 
would  be  solvent  and  able  to  pay  the  note  when  dne.  8d.  If 
oAerwiae,  it  imposed  upon  the  plaintiff  the  intj  of  attemptinf 
to  collect ;  simply  proving  the  maker  insolvent  was  not  enough. 
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4th.  The  guaranty  was  a  promise  to  answer  for  the  de&nlt,  d&c. 
of  another  person,  and  void  by  the  statute  of  frauds,  because  the 
consideration  is  not  expressed  in  writing.  The  court  refused  the 
motion  for  a  nonsuit  The  defendant's  counsel  then  opened  the 
defense,v  and  offered  to  prove  that  the  plaintiff  purchased  the 
note  of  the  defendant  under  an  express  agreement  that  the  plain* 
tiff  should  run  his  own  risk  as  to  the  solvency  of  the  maker ; 
that  the  plaintiff  said,  before  the  defendant  signed  the  guaranty 
that  it  was  only  a  guaranty  that  the  note  was  not  paid,  or  that 
it  was  genuine ;  that  the  plaintiff  knew  at  the  time  it  was  of 
different  legal  effect,  to  wit,  that  it  guarantied  the  goodness  and 
coUectability  of  the  note,  and  that  the  defendant  was  ignorant  of 
the  legal  effect  of  the  said  guaranty  and  relied  upon  what  the 
plaintiff  said  respecting  it,  and  that  by  such  fraudulent  statement 
the  defendant  was  induced  to  subscribe  the  guaranty.  The 
plaintiff's  counsel  objected  to  the  evidence,  and  the  court  ex- 
cluded the  same  and  each  and  every  part  thereof,  and  the  de* 
lendant  excepted.  The  jury,  under  the  direction  of  the  court 
rendered  a  verdict  for  the  plaintiff  for  the  sum  of  $189,02,  sub- 
ject to  the  opinion  of  thecourt  on  a  case  to  be  made. 

A.  BeckeVy  for  the  plaintiff. 

WUliam  Barnes^  for  the  defendant. 

By  the  Courts  Shankland,  J.  The  guaranty  that  the  note 
"is  good,"  is  in  law  a  contract  that  the  maker  is  solvent,  and 
that  the  amount  can  be  collected  by  due  course  of  law.  At  the 
time  this  contract  was  entered  into,  Yale,  the  maker,  resided  in 
this  state,  but  before  the  note  fell  due,  he  absconded  to  another 
state  and  has  remained  there  ever  since.  We  hold  on  the  au- 
thority of  White  V.  Casej  (18  Wend.  548,)  that  the  plaintiff  is 
not  bound  to  follow  him  out  of  the  state,  nor  to  issue  an  attach* 
ment,  or  commence  any  action  against  such  absent  debtcnr,  when 
he  has  no  property  in  this  state.  In  this  case  it  satisfiskctorily 
appears  that  Yale  left  no  property  in  this  state,  and  that  any 
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attempt  to  collect  the  note,  by  attachment  or  otherwise,  wonld 
haye  been  unavailing. 

The  next  point  presents  a  question  of  great  doubt.  The  de- 
fendant's counsel  offered  to  prove  that  the  plaintiff  purchased 
the  note  of  the  defendant,  under  an  express  agreement  that  the 
plaintiff  should  run  his  own  risk  as  to  the  solvency  of  the  maker ; 
that  the  plaintiff  said,  before  the  defendant  signed  the  guaranty, 
that  it  was  only  a  guaranty  that  the  note  was  not  paid,  or  that 
it  was  genuine  ;  that  the  plaintiff  knew  at  the  time,  that  it  was 
of  different  legal  effect,  to  wit,  that  it  guarantied  the  gooodness 
and  collectability  of  the  note,  and  that  the  defendant  was  igno- 
rant of  the  legal  effect  of  such  guaranty,  and  relied  upon  what  the 
plaintiff  said  respecting  it,  and  that  by  such  fraudulent  statement 
the  defendant  was  induced  to  subscribe  the  guaranty.  This  is 
an  exceedingly  broad  proposition,  and  if  it  furnishes  either  a 
legal  or  equitable  defense,  this  court  is  now  competent  to  sus- 
tain it ;  for  we  now  possess  both  jurisdictions.  To  hold  this 
offer  presents  no  defense,  it  is  necessary  to  affirm  that  where 
parties  to  a  sale  of  a  note  eipressly  agree  that  the  vendor  is  to 
warrant  the  genuineness  of  the  note,  only,  and  not  its  collect- 
**  ability,  and  the  written  agreement  contains  words,  or  terms, 
which  in  legal  effect  do  warrant  its  collectability,  and  that  known 
to  the  vendee ;  but  he  affirms  to  the  vendor,  that  such  is  not  the 
legal  effect,  and  knowing  that  the  vendor  is  ignorant  of  the  legal 
effect,  and  the  vendor  relying  on  the  vendee's  assertion  that  the 
legal  effect  of  the  words  or  terms  used  is  contrary  to  what  he 
knows  them  to  be,  and  thereby  obtains  his  signature  to  the  guar- 
anty, affords  no  equitable  defense.  We  are  of  opinion  that  the 
evidence  offered  should  have  been  received,  as  a  defense  to  the 
action,  upon  the  equitable  principle  that  if  one  of  the  parties  is 
in  truth  ignorant  of  a  matter  of  law  involved  in  a  contract,  and 
the  other  knows  him  to  be  so,  and  takes  advantage  of  the  cir- 
cumstance, he  is  guilty  of  fraud,  and  the  court  will  relieve.  (Jer- 
emy on  Equity  Jar,  366.  Story's  Eq,  §  137,  note  3.  See  also 
iSiory'^jE??.  «8,152, 153.) 

Courts  of  equity  reform  written  contracts  on  the  strength  of 
parol  evidence,  where  material  stipulations  are  fraudulently  ith 
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serted,  omitted  or  suppressed  ;  notwithstanding  that  the  doing 
80,  in  some  degree,  breaks  in  upon  the  uniformity  of  the  rule  of 
,  evidence,  which  excludes  parol  evidence,  to  var j  or  control  writ- 
ten agreements.  In  Hunt  v.  Rousmaniere^s  Administrator^ 
(1  Peters,  1,)  the  principle  is  stated  thus,  "  It  is  a  principle  of 
equity,  that  when  an  instrument  is  drawn  and  executed,  which 
professes  or  is  intended  to  carry  into  execution  an  agreement, 
whether  by  writing,  or  by  parol,  previously  entered  into,  but 
which  by  the  mistake  of  the  draftsman,  either  in  fact  or  in  law, 
does  not  fulfill,  or  which  violates,  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agreement" 
(See  also  9  Paige,  188.)  In  this  case,  the  words  in  the  guar- 
anty, "  and  agree  that  it  is  good,^  although  ambiguous  as  to 
meaning,  is  a  warranty  that  the  maker  is  able  to  pay  the  note, 
by  legal  construction.  Now  if  the  agreement  of  the  parties  was 
that  the  plaintiflF  was  to  run  his  own  risk,  as  to  Tale's  solvency, 
then  such  a  qualification  of  the  guaranty  must  have  been  omitted 
either  by  the  fraud  of  the  plaintiff,  or  the  mutual  mistake  of  the 
parties,  and  the  above  quoted  clause  inserted  by  the  like  fraud 
or  mistake.  The  defendant's  offer  would  show  it  to  have  been 
done  by  the  fraud  of  the  plaintiff.  The  offer  was  to  prove  the 
plaintiff  knew  the  effect  of  those  words,  and  that  he  knew  the 
defendant  was  ignorant  of  their  effect,  and  that  he  relied  upon 
what  the  plaintiff  said  in  respect  to  it.  Here  then  is  a  case 
where  the  defendant  mistook  the  legal  effect  of  an  instrument, 
through  ignorance  of  law  ;  the  plaintiff  knew  he  was  laboring 
under  such  mistake,  and  that  he  relied  on  what  the  plaintiff  said 
^  as  to  its  legal  effect,  and  yet  the  plaintiff  knowingly  asserted 
that  the  legal  meaning  of  the  instrument,  was  different  firom 
^  what  he  knew  it  to  be.  He  knowingly  misled  the  defendant  to 
enter  into  an  obligation  more  onerous  than  was  agreed-  upon  be- 
I  tween  them,  by  means  of  the  confidence  reposed  in  his  superior 
•  knowledge  of  the  law.  We  hold  this  to  be  such  a  case  a»  calls 
^for  the  equitable  interposition  of  this  court,  and  now  made^ivail* 
able  as  a  defense  in  this  court,  by  section  149  of  the^code^  wbieh 
«nwtsj  «  The  defendant  may  set  forth  by  answer,  as  mai^  ds* 
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fenses  and  counter  claims,  as  he  may  have,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or  equitable  or  both." 
This  amendment  of  the  code  was  in  force  at  the  time  this  cause 
was  tried,  but  it  is  proper  to  add  that  we  have  frequently  held 
in  this  district  that  no  equitable  defense  was  allowed  by  the  code, 
prior  to  that  amendment.  As  the  verdict  was  taken  subject  to 
the  opinion  of  the  court  on  a  case  to  be  made,  our  proper 
course  is  to  set  aside  the  verdict  and  order  a  new  trial,  with  coats 
to  abide  the  event. 

[Otitoo  Genuil  Tsrm,  July  12,  1863.     Crippen,  Skankland  and  Ora^p 
JusticesJ 


18  9tr 
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BuNCE  VS.  Reed.  -^^  ^^'^^ 

Upon  %  itatate  foreclosnre  of  a  mortgage,  an  affidavit  stating  that  notice  of 
a  Bala  of  the  premises  on  the  Ist  of  March,  1661,  was  affixed  on  the  door 
of  the  court  honse  in  the  proper  county,  "  the  place  where 'courts  are 
directed  to  be  held,"  on  the  7th  of  December,  1850,  is  sufficient 

In  Hie  oomputation  of  time,  for  this  purpose,  one  day  is  excluded  «Bd  the 
other  included. 

IVhere  notice  is  served  upon  the  mortgagor  by  mail,  it  need  not  be  deposited 
in  any  particular  post  office,  provided  it  is  mailed  in  this  state. 

Tfhere  a  BOtko  of  sale  claims  the  interest  and  a  part  of  the  principal,  at 
being  due,  when  in  fhct  the  interest  only  is  due,  yet  if  the  mer^;ageanthor- 
izea  a  sale  for  nonpayment  of  interest,  and  the  excessive  claim  is  w^ 
made  for  a  fVaudnlent  purpose,  the  sale  will  not  be  Titiated. 

L  seems  it  is  most  regular  to  sell  for  the  whole  amount,  on  a  statute  fbreclcs- 
ore ;  especially  if  the  mortgage  does  not  contain  an  express  power  to  make 

.    more  than  one  sale. 

Although  the  statute  requires  the  affidavit  of  publication  of  the  notice  of 
sale,  in  a  newspaper,  to  be  made  by  the  printer,  or  his  foreman  or  €lerk,.yet 
U  is  sufficient  if  the  affidavit  is  made  by  the  pvJMsker. 

The  first  publication  of  the  notice  of  sale,  under  a  power  in  a  mortgage,  must 
be  at  least  84  days  or  12  fhll  weeks,  before  the  sale ;  one  day  being  inclu- 
ded and  one  excluded.  And  publication  must  be  made  in  every  interven- 
ing week,  or  until  the  expiration  of  the  time  required  by  statute. 

Acoordli)g.ly4<Mthataa  affidavit  stating  that  noUce  had  been  published 
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"  twelve  weeks  successively,  between  the  7th  day  of  December,  1850,  aad 
the  1st  day  of  March,  1861,"  was  defective. 

But  when  the  affidavit  of  publication  is  defective,  U  seems  an  amended  affi- 
davit may  be  filed,  acording  to  the  truth  of  the  case ;  and^  as  to  the 
mortgagor,  at  least,  the  affidavits  may  be  filed  at  any  time. 

But  the  affidavits  are  not  conclusive  evidence ;  and  the  defendant  should 
have  an  opportunity  to  disprove  them. 

Ejectment,  tried  at  the  Essex  circuit  in  July,  1853,  before 
Mr.  Justice  Hand.  On  the  4th  of  July,  1848,  the  defendant 
gave  to  J.  H.  Boyd,  a  bond  with  a  condition  to  pay  $400  in 
seyen  years  from  date,  with  annual  interest ;  and  a  mortgage 
upon  the  premises  in  question  to  secure  the  same ;  with  a  power 
of  sale  in  case  of  default  in  the  payment  of  the  principal  or 
any  part  thereof,  or  of  the  interest  or  any  part  thereof,  render- 
ing the  surplus  after  deducting  what  might  be  then  due  and  costs. 
On  the  trial,  the  plaintiff  gave  in  evidence  a  notice  of  sale 
dated  December  7th,  1850,  stating  that  there  was  then  claimed 
to  be  due,  principal  and  interest,  $469,10 ;  and  that  the  premises 
would  be  sold  on  the  Jst  of  March,  1851.  This  notice  pur- 
ported to  be  signed  by  the  mortgagee,  and  by  D.  Wilson,  his 
attorney.  Also  an  affidavit  of  J.  F.  M.  that  he  affixed  a  copy 
on  the  door  of  the  court  house  in  said  county,  '^  the  place  where 
courts  are  directed  to  be  held,"  on  the  7th  of  December,  1850. 
Also  an  affidavit  of  J.  T.  that  he  was  a  "  publisher"  of  a  paper 
"printed  weekly"  at  Keeseville,  in  Essex  county,  called  the 
Essex  County  Republican,  and  that  the  notice  had  been  pub- 
lished therein,  "twelve  weeks  successively,  between  the  7th  day 
of  December,  1850,  and  the  1st  day  of  March,  1851."  Also 
affidavits  of  service  of  the  notice ;  that  upon  Beed,  by  putting 
it  in  the  post  office  at  Whitehall  directed  to  him  at  Moriah. 
D.  Wilson  made  this  affidavit,  and  in  it  he  was  described  aa 
"  David  Wilson  of  Whitehall."  Also  an  affidavit  of  sale  to  the 
plaintiff  for  the  sum  of  $507.  It  was  admitted  the  defendant 
was  in  possession. 

O.  Kelhgg,  for  the  defendant,  objected,  1.  That  the  affidavit  of 
posting  did  not  show  it  was  posted  where  the  county  courts 
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were  h^lcL  2.  That  the  affidavit  of  the  time  of  posting  was  in- 
sufficient,  being  only  85  days,  and  that  both  days  should  be  ex- 
cluded. 8.  That  the  affidavit  of  notice  to  defendant  was  insuffi- 
cient, as  it  was  not  shown  why  it  was  mailed  at  Whitehall. 
4.  That  it  did  not  appear  that  any  thing  was  then  due  on  the 
mortgage.  5.  That  the  affidavit  of  publication  was  not  suffi- 
cient; was  made  by  a  "publisher,"  not  " printer,"  &c. ;  and 
6.  That  the  affidavit  did  not  show  that  it  was  published  long 
enough.  He  cited  Anon.  (1  Wend.  90 ;)  Cohoes  Co.  v.  Goas^ 
(13  Barb.  187-8 ;)  Laws  of  1842,  ch.  277  \  1  R.  L.  462. 

A.  G.  White  for  the  plaintiff,  insisted  the  affidavits  were 
sufficient ;  and  as  to  a  sale  for  interest  he  cited  KLock  v.  Crank- 
kite,  (1  ffitt,  107.) 

Hand,  J.  The  affidavit  of  affixing  the  notice  was  sufficient. 
The  statute  makes  the  court  house,  the  "  building  where  the 
county  courts  are  directed  to  be  held"  in  the  county  of  Essex. 
(2  R.  8.  216,  §  21.  Laws  of  1842,  ch.  277,  h  6.)  And  it  was 
done  in  time.  In  the  computation,  one  day  is  excluded  and  the 
other  included.  {Columjbia  Thirnpike  Road  v.  Haywoody  10 
Wend.  422.  Commercial  Bank  of  Oswego  v.  Ivesy  2  ERU^ 
855,  and  cases  there  cited.  Westgate  v.  Handlin,  7  How.  Pr, 
R.  872,  and  cases  there  cited.  And  see  Code,  §§  407,  425.) 
The  statute  requires  it  to  be  affixed  twelve  weeks  "  prior  to  the 
time  therein  specified  for  the  sale,"  and  not,  like  the  statute 
requiring  notice  of  trial,  "  at  least  14  days  before  the  first  day 
of  court,"  under  which  the  first  day  of  court  was  excluded. 
{SfmallY.  Edrick,  5  Wend.  187.) 

The  notice  to  the  defendant  was  properly  mailed  at  White- 
hall. The  statute  does  not  require  that  it  should  be  deposited 
in  any  particular  post  office.  {Laws  of  1844,  ch.  846,  §  1.) 
The  rule  on  this  subject,  formerly  applicable  to  attorneys  and 
which  has  been  held  to  exist  under  the  code,  {Schenck  v. 
McKie,  4  How.  Pr.  R.  246,)  does  not  apply  to  a  foreclosure 
of  mortgages  by  advertisement  under  the  statute.  Perhaps  it 
should  be  mailed  in  this  state,  for  it  is  a  proceeding  here,  but  it 
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requires  no  answer,  «nd  if  there  is  no  fraud  or  trick,  1^  «ee  no 
reason  why  any  particular  office  must  be  selected.  Besides,  in 
this  case,  the  affidavit  is  made  by  "  David  Wilson  of  Whitehall,^' 
and  Mr.  Wilson  appears  as  the  attorney  in  the  notice.  (Afid 
^ee  Laws  of  1844,  cA.  346,  \  2.) 

The  amount  claimed  to  be  due,  was  too  much ;  no  principal 
being  payable  until  1855.  But  the  mortgage  expressly  provi- 
ded for  a  sale  for  non-payment  of  interest.  And  if  the  excess- 
ive claim  was  not  made  for  a  fraudulent  purpose,  it  did  not 
vitiate  the  sale.  {Klock  v.  CrankkUe^  1  ESU^  107.  Jencks  v. 
Alexander,  11  Paige  626.)  Indeed,  it  seems  at  least  most 
regular  to  sell  for  l!he  whole  amount,  on  a  statute  foreclosure. 
{Jencks  V.  Alexander,  supra.  Holden  v.  OUbert,  7  Paige^ 
211.  Cox  V.  Wheeler,  Id.  248.)  Especially,  unless  the  mort- 
gage contains  an  express  power  to  make  more  than  one  sale. 

I  think  the  affidavit  of  a  '^  publisher"  of  a  paper  is  good. 
The  statute  specifies  the  printer,  or  his  foreman,  or  principal 
clerk.  (Laws  of  1844,  ch.  346,  §  2.)  If  the  publisher  is 
not  authorixed  to  make  the  affidavit,  it  is  exiarajudicial,  and  not 
evidence  of  any  thing.  But,  although  the  words  differ  in  their 
el^mology ;  and  in  many  respects,  in  their  uses,  printer  and  pub- 
lisher may  be  considered  as  synonymous  for  this  purpose ;  the 
latter  being  within  the  spirit  of  the  statute. 

The  most  important  objection  is  that  in  relation  to  the  time 
of  publication.  Without  sufficient  publication,  the  foreclosure 
was  void,  and  the  plaintiff  cannot  recover.  (Jackson  v.  Van 
VaUeenburgh,  8  Cowen,  260.  Underwood  y.  Irving,  8  Id. 
69,  Jackson  v.  Clark,  7  John.  217.  Corwin  v.  MerrUt^ 
8  Barb.  S.  C.  R.  341.)  In  Ronkendorf  v.  Taylor,  (4  Pet.  R. 
849,)  it  was  said,  a  week  is  a  definite  period  of  time,commeiioing 
on  Sunday  and  ending  on  Saturday ;  and  under  a  statute  re- 
quiring publication  to  be  "  once  a  ^week"  for  three  mcmths,  it  was 
held  to  be  sufficient  if  the  publication  was  on  any  day  of  each 
weeL  One  interval,  in  that  case,  was  11  days.  Admitting  this 
to  be  tso,  still  the  first  publication  of  the  notioe  of  sale  ander  a 
power  in  a  mortgage  must  be  at  least  84  days  or  12  fall  weeks 
liefore  the  sale ;  one  day  being  indnded  aad  one  esK^ded ;  mod 
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pnfalicajion  most  be  in  every  interyeniiig  week,  or  certainly  until 
the  expiration  of  the  time  of  publication  required  by  statute. 
It  will  not  do  to  publish  it  12  times  in  12  different  weeks,  if  12 
full  weekftdo  not  elapse.  In  Ronkendorf  v.  Taylor^  the  first 
publication  was  on  the  6th  of  December  and  the  last  on  the  10th 
of  March.  By  this  affidavit,  the  first  publication  in  this  case 
might  have  been  on  Saturday  the  14th  of  December,  and  the 
last  on  Monday  the  24th  of  February ;  and  yet,  within  that  case^ 
the  notice  would  have  been  published  twelve  weeks  successively ; 
that  is,  on  some  day  in  each  of  twelve  consecutive  weeks ;  al* 
though  from  the  first  publication  to  the  sale  would  have  been 
only  78  days ;  and  from  the  first  to  the  last  publication,  but  78 
days,  both  included*  Upon  this  ground,  this  court  decided  that 
an  affidavit  that  an  advertisement  or  notice  had  been  published 
six  weeks  successively,  commencing  on  a  certain  day,  was  insuf*- 
ficient,  under  an  insolvent  law  which  required  it  '*  to  be  pub- 
lished for  six  weeks  successively.'^  {Anm^.  1  Wend,  90.  1  R.  L. 
462,  i  5.)  The  court  said  the  affidavit  might  be  literally  true, 
and  yet  only  30  days  notice  be  given ;  and  that  it  must  be  pub* 
lished  42  days.  They  in  fact  gave  the  same  construction  to  the 
word  "week,"  as  was  given  in  Ronkendorf  y.  Taylor.  Shel- 
don V.  Wright,  (7  Bcarb.  46,)  seems  opposed  to  this  case,  but 
no  authority  is  cited.  I  do  not  say  that  an  affidavit  of  publica- 
tion for  twelve  weeks  successively,  is  not  sufficient  on  a  mort- 
gage sale,  if  it  distinctly  appear  that  the  first  publication  was 
at  least  84  days,  (the  day  of  first  publication  exclusive,)  before 
the  sale.  And  yet  it  would  seem  from  the  case  in  Wendell, 
that  the  affidavit  should  show  that  the  full  time  notice  should 
be  given,  had  elapsed,  firom  the  first  to  the  last  insertion.  It  is 
undoubtedly  safer,  on  a  statute  foreclosure,  to  h»ve  thirteen 
insertions,  and  84  days  from  the  first  to  the  last ;  especially  i£ 
the  sale  is  not  to  be  on  the  day  of  the  thirteenth  regular  heb" 
domedal  insertion. 

It  follows,  that  the  affidavit  of  publication  is  defective,  in  tliii 
case,  unless  the  words."  between  the  7th  day  of  December,  1850, 
and  Ist  day  of  March,  1851,"  supply  the  defect.  The  7th  day 
of  December  was  Saturday ;  and  that  was  the  last  day  that  the 
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notice  could  have  been  published.  It  has  been  decided  that 
"  till"  includes  the  day  to  which  it  is  prefixed.  {Dakins  v. 
Wagner,  8  DoidL  P.  C  685.)  But  "  between,"  when  properly 
predicable  of  time,  is  intermediate,  and  strictly  does  not  include, 
in  this  case,  either  the  7th  of  December  or  Ist  of  March.  ''  Be- 
tween two  days"  was  exclusive  of  both.  (Atkins  v.  Boylston 
F.  and  M.  Ins.  Co.,  5  Mete,  440.)  The  affidavit  does  not  show 
a  publication  84  days. 

I  regret  that  the  case  must  turn  upon  this  technical  objection, 
and  when  perhaps  the  publication  was  in  fact  sufficient,  but  I 
cannot  say  there  has  been  a  compliance  with  the  statute. 

It  was  suggested  that  the  necessary  affidavit  might  now  be 
furnished.  Bronson,  Ch.  J.  in  Amot  v.  MeClure,  (4  Den.  41,) 
considered  the  affidavits  a  statute  conveyance  where  no  deed  was 
required.  And  Mr.  Justice  Cady,  in  delivering  the  opinion  of 
the  court  in  Cohaes  Co.  v.  Goss,  (18  Barb.  144,)  on  the  strength 
of  Arnot  v.  McClure,  said,  that  until  the  affidavits  were  made, 
filed  and  recorded,  or  a  deed  given,  no  title  passed  to  the  pur- 
chaser. But  Bronson,  G.  J.  forbore  to  express  an  opinion  as  to 
the  efiect  of  filing  a  new  and  amendatory  affidavit ;  and  no  such 
point  was  before  the  court  in  Cohoes  v.  Goss.  And  it  is  pro- 
vided by  statute,  (Law?*  of  1888,  ch.  266,  §  8,  amending  2  JR.  & 
547,  }  14,)  that  the  affidavits  "  shall  be  evidence  of  the  sale,  and 
of  the  foreclosure  of  the  equity  of  redemption."  Nothing  is  said 
of  their  being  merely  a  conveyance.  I  am  inclined  to  the  opinion 
that  an  amended  affidavit  may  be  filed  according  to  the  truth 
of  the  case ;  and  that,  as  to  the  mortgagor  at  least,  the  affidavits 
may  be  filed  at  any  time.  Whether  the  amendment  would  take 
efiect  retroactively,  it  is  not  necessary  now  to  decide.  But  the 
affidavits  are  not  conclusive  evidence,  and  the  defendant  must 
have  an  opportunity  to  disprove  them ;  and  therefore  they  came 
to  be  received  upon  argument. 

The  proof  of  the  foreclosure  being  defective,  the  plaintiff  mast 
be  nonsuited. 

[Essex  Specul  Term,  July  18, 1868.    Band,  Joftlce.] 


ALBANY-SEPTEMBER,  1858. 


353 


Hegeman  vs.  The  Western  Railroad  Corporation. 


Carrien  of  passengers  are  bound  to  conduct  their  business  with  all  the  care 
which  human  prudence  and  skill  can  suggest.  Any  thing  short  of  that  will 
make  them  liable  for  the  consequences. 

When  an  accident  occurs  upon  a  railroad,  and  a  passenger  is  injured,  hj  means 
thereof,  a  jnima  faeU  case  of  negligence  is  made  out,  which,  unless  it  is 
overcome  by  proof  on  the  part  of  the  railroad  company,  ^bowing  that  they 
were  wholly  (kulUcss,  will  entitle  the  person  injured  to  recover  compensa- 
tion for  the  injury,  y 

A  railroad  company  is  answerable  to  third  persons,  as  principal,  for  neglect 
or  want  of  skill  in  any  of  its  agents.    Whether  the  engine  or  car  which  it 

'  places  upon  the  road  for  the  purpose  of  carrying  passengers  has  been  man^ 
nfactnred  in  its  own  workshop,  by  agents  employed  directly  for  that  pun>ose, 
or  by  a  manufacturer  engaged  in  the  business  of  supplying  such  articles  for 
sale,  the  company  is  alike  bound  to  see  that,  in  the  construction,  no  care  or 
skill  has  been  omitted  for  the  purpose  of  making  such  engine  or  car  safe. 

If  a  defect  exists,  in  the  construction,  which  might  have  been  detected  and 
remedied,  the  company  is  answerable  for  the  consequences. 

Where  the  injury  results  ftom  a  defect  in  the  construction  of  the  car  or  en- 
gine, the  liability  of  the  railroad  company  depends  upon  the  existence  or 
absence  of  negUgenee ;  and  that  is  a  question  for  the  jury. 

The  jury  must  determine,  upon  the  evidence,  whether  the  defect  might  have 
been  discovered  upon  a  careful  and  thorough  examination,  or  whether  it 
was  so  hidden  that  such  an  examination  would  not  have  disclosed  it 

Where  an  action  is  brought  against  a  railroad  company,  for  an  injury  sustained 
by  a  passenger,  in  consequence  of  the  breaking  of  an  axle,  and  the  plaintiff 
claims  that  the  defendants  are  liable,  by  reason  of  their  omission  to  provide 
the  car  with  a  sa/Hy  beam,  it  is  proper  to  admit  evidence  to  show  that  that  im* 
provement  had  been  extensively  known  and  used,  prior  to  the  time  when 
the  accident  happened,  and  ahw  to  show  its  tUiUty,  as  a  safeguard  against 
accidents. 

And  it  is  proper  for  the  court  to  submit  it  to  the  jury  to  say  whether,  taking 
into  consideration  the  vigilance  required  of  carriers  of  passengers,  and  the 
publicity  of  the  invention,  and  of  its  use  prior  to  the  injury,  the  defendants 
were  or  were  not  negligent,  in  not  informing  themselves  of  the  utility  and 
necessity  of  the  invention,  and  availing  themselves  of  it. 


/ 


This  ftction  was  brought  to  reooyer  damages  for  a  personal 
injury  reeeiyed  by  the  plaintiiF  while  a  passenger  upon  the  d^ 
fendantB*  railroad.  It  was  tried  at  the  Rensselaer  eircnit,  in 
October,  1852,  before  the  Hon.  W.  F.  Allbn,  one  of  the  jnsi- 
ices  of  this  oomrt.  Upon  the  trial  it  appeared  that  the  plamtifT, 
who  wsis  a  ttlyeramitfa  and  watchmaker  residing  in  l!roy,  on  thd 
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9th  day  of  September,  1850,  having  paid  the  usual  fare,  took 
passage  in  the  defendants'  cars  at  Greenbush  for  the  purpose  of 
going  to  Boston.  When  near  Hinsdale  in  the  state  of  Massa- 
chusetts, the  car  in  which  the  plaintiff  was  seated,  by  reason  of 
the  breaking  of  an  axle,  was  broken  up.  Three  passengers  were 
killed.  The  plaintiff  had  his  hip  dislocated  and  was  otherwise 
badly  and  permanently  injured,  so  as  to  make  him  a  cripple 
for  life. 

The  defendants  gave  evidence  tending  to  show  that  the  axle 
which  broke  was  made  of  the  best  quality  of  iron  and  well  made; 
that  it  had  been  examined  from  time  to  time,  and  that  no  exter- 
nal defect  could  be  discovered.  But  upon  examining  the  iron 
where  it  was  broken,  9,  fire  crack  appeared,  and  the  iron  did  not 
appear  to  be  good.  It  also  appeared  upon  the  trial  that  an  ar- 
ticle called  a  safety  beam  was  in  extensive  use  upon  railroads 
in  this  country,  the  object  of  which  was,  in  case  an  axle  should 
break,  to  hold  the  wheel  and  axle  in  their  place.  The  car  in 
question  was  not  constructed  with  this  safety  beamy  and  it  was 
insisted  on  the  part  of  the  plaintiff  that  the  omission  was  evidence 
of  negligence.  Mr.  Bradley,  a  witness  called  and  examined  by 
the  defendants'  counsel,  and  who  had  been  long  and  very  exten- 
sively engaged  in  the  manufacture  of  railroad  cars,  was  asked  by 
the  plaintiffs'  counsel,  upon  his  cross-examination,  when  he  had 
first  heard  of  the  safety  beam.  To  this  question  the  defendants' 
counsel  objected,  and  the  objection  was  overruled.  The  defend- 
ants' counsel  excepted.  Mr.  Bouton,  the  master  machinist  at 
the  Watervliet  arsenal,  was  also  permitted  to  testify  that  he 
had  seen  the  safety  beam  on  cars  at  Paterson  in  New  Jersey,  10 
or  12  years  ago.  To  this  testimony  the  defendants'  counsel  also 
objected,  and  the  objection  was  overruled  and  an  exception  taken. 
Mr.  Vibbard,  the  superintendent  of  the  Utica  and  Schenectady 
railroad,  was  asked  by  the  plaintiff's  counsel  how  \oag  he  had 
known  safety  beams  in  use  under  railroad  cars.  To  this  ques- 
tion the  defendants'  counsel  objected,  and  the  objection  was  over- 
ruled  and  an  exception  taken.  The  witness  testified  that  he 
had  knowu  of  the  use  of  safety  beams  in  1846,  certainly  as  early 
•A  1847 }  that  he  had  known  several  instancea  irhere  the  ajd» 
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had  been  broken  on  trucks  upon  which  the  safety  beam  was 
nsed ;  and  that  the  effect  of  the  beam  had  been  to  prevent  the 
shaft  from  fallmg  down  upon  the  track  or  thrusting  up  against 
the  car ;  that  with  the  safety  beam,  a  car  may  run  a  good  while 
after  the  breaking  of  the  axle  before  any  injury  occurs  ;  that 
the  safety  beam  was  under  most  of  the  cars  on  the  road  of  which 
he  was  superintendent,  prior  to  1850,  but  not  all.  To  all  this  ; 
testimony  the  defendants'  counsel  objected  and  the  objection  ( 
was  overruled,  and  an  exception  taken.  ' 

The  judge  charged  the  jury,  among  other  things,  that  the  de- 
fendants were  responsible  for  all  defects  in  the  axle,  by  the 
breaking  of  which  the  injury  had  occurred,  and  which  might 
have  been  discovered  and  remedied,  to  the  same  extent  as  if 
they  had  manufactured  the  axle  in  their  own  workshop  and  by 
their  immediate  agents.  The  judge  further  charged  that  if  the  - 
jury  should  be  of  opinion  that  a  safety  beam  was  designed  and 
calculated  to  prevent  an  injury  to  passengers,  in  case  of  the 
breaking  of  an  axle,  it  did  not  necessarily  follow  that  the  de- 
fendants were  liable,  because  they  had  not  adopted  it,  but  it 
would  be  for  them  to  say  whether  or  not  the  defendants  had 
been  negligent  in  informing  themselves  of  the  necessity  and 
utility  of  the  invention  and  availing  themselves  of  it,  taking  into 
consideration  the  vigilance  required  of  carriers  of  passengers  for 
hire,  and  of  the  publicity  of  the  invention  and  of  its  use  prior  to 
and  at  the  time  of  the  injury ;  and  that  it  was  no  apology  that 
the  safety  beam  was  not  in  use  by  the  New  England  roads  or 
by  any  other  particular  roads.  To  each  of  these  portions  of  the 
eharge  the  defendants'  counsel  excepted.  The  jury  rendered 
»  verdict  for  $9900,  in  favor  of  the  plaintiff.  The  defendants 
moved  for  «  new  trial,  upon  a  case. 

D.  L*  Seymour,  for  the  plaintiff. 

M.  L  Tcwnsend,  &r  the  defendants. 

^  By  the  Courts  Harrm,  J.    The  defendants  were  carriers  of 
peaaengers,  and  as  sach,  were  bound  to  oondact  their  basinees 
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idth  all  the  care  which  human  prudence  and  skill  could  suggest. 
Any  thing  short  of  this  would  make  them  liable  for  the  conse- 
quences. Having  the  exclusive  management  and  control  of 
their  cars  and  road,  it  was  presumable  that  no  accident  would 
occur  without  some  neglect  or  want  of  skill  or  foresight.  An 
accident  having  occurred,  and  the  plaintiff  having  been  injured 
by  means  of  such  accident,  a  prima  facie  case  of  negligence 
was  made  out,  which,  unless  it  should  be  overcome  by  proof  on 
the  part  of  the  defendants  showing  that  they  had  been  wholly 
fiiuldess,  would  entitle  the  plaintiff  to  recover  compensation  for 
the  injury  he  had  sustained.  (S^e  Holbrook  v.  llie  Utica  and 
Schenectady  Railroad  Company,  ante,  p.  113,  a/nd  cases  there 
eited,)j 

This  burden  of  proof  was  assumed  by  the  defendants.  They 
gave  evidence  to  show  that  they  had  purchased  the  car  from  a 
manu&cturer  of  high  reputation  for  the  excellence  and  safety  of 
the  cars  manufactured  by  him,  and  that,  after  employing  all 
reasonable  care  and  skill  for  the  purpose  of  detecting  any  defect 
in  the  machinery,  the  defect  in  the  axle,  which  was  the  cause  of 
the  accident,  had  remained  undiscovered,  and,  in  fact,  could  not 
be  discovered  by  means  of  any  examination  which  the  defendants 
were  able  to  make. 

The  rule  of  law  applicable  to  the  evidence,  upon  this  branch 
of  the  case,  was  very  accurately  stated  by  the  learned  judge,  at 
the  circuit.  After  having  distinctly  laid  down  the  general 
proposition  that  the  defendants  were  not  liable,  if  they  had  exer- 
cised all  reasonable  care  and  diligence  in  providing  a  safe  track 
and  a  safe  ^gine  and  cars,  and  had  properly  supplied  their  train 
with  a  suitable  nuipber  of  competent  and  faithftd  men  to  take 
charge  of  the  train,  and  those  m^n  had  managed  it  in  a  careful 
and  skillful  manner,  he  proceeded  to  say,  in  respect  to  the  defect 
in  the  axle,  that  the  defendants  were  rciaponsible  fcr  this  defect 
to  the  same  extent  as  if  the  axle  had  been  manufactured  by 
themselves.  Of  the  soundq^ss  of  this  rule,  I  think  there  can  be 
no  doubt  From  the  very  necessity  of  the  case,  the  defendants 
aire  obliged  to  can?y  on  their  business  through  the  instm- 
mortality  of  i^ents.    So^e  are  employed  to  «)nstnttt  or  hmf 
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in  repair  their  roadway;  others  to  construct  or  repair  their 
engines  and  cars ;  and  others,  again,  to  operate  such  engines 
and  cars  upon  the  road.  For  neglect  or  want  of  skill  in  any  of 
these,  the  defendants,  as  principals,  are  answerable  to  third 
persons.  Whether  the  engine  or  car  which  they  place  upon  the 
road  for  the  purpose  of  carrying  passengers  has  been  manufac- 
tured in  their  own  workshops,  by  agents  employed  directly  for 
that  purpose,  or  by  a  manufacturer  engaged  in  the  business  of 
supplying  such  articles  for  sale,  they  are  alike  bound  to  see 
that,  in  the  construction,  no  care  or  skill  has  been  omitted  for 
the  purpose  of  making  such  engine  or  car  as  safe  as  care  and 
skill  can  make  it.  When  such  care  and  skill  has  been  exercised, 
the  defendants'  duty,  in  this  respect,  has  been  discharged.  If^ 
on  the  other  hand,  a  defect  exist  in  the  construction,  which 
might  have  been  detected  and  remedied,  they  arc  answerable  for 
the  consequences.  {See  Angell  oii  CarrierSj  §  435.  Sharp  y. 
Crrei/.Q  Bing.  457.)  In  the  latter  case,  an  injury  had  hap* 
pened  to  a  passenger  in  a  stagecoach,  by  reason  of  an  original 
defect  in  the  construction  of  an  axletree.  Alderson,  J.  said : 
''  A  coach  proprietor  is  liable  for  all  defects  in  his  vehicle  which 
can  be  seen  at  the  time  of  construction,  as  well  as  for  such  as 
may  exist  afterwards,  and  be  discovered  on  investigation ;  if  not, 
he  might  buy  ill-^sonstructed  or  unsafe  vehicles,  and  his  passen- 
gers be  without  remedy."  Park,  J.  said :  '^  This  was  entirely  a 
question  of  fiict.  It  is  clear  that  there  was  a  defect  in  the  axle- 
tree,  and  it  was  for  the  jury  to  say  whether  the  accident  was 
occasioned  by  what,  in  law,  is  called  negligence  in  the  defendant, 
or  not.** 

The  cases  bearing  upon  this  question,  both  English  and 
American,  have  been  examined  with  great  clearness  and  ability 
in  higalls  v.  Bills,  (9  Metetdf,  1.)  The  doctrine  stated  by  Mr. 
Justice  Hubbard,  who  pronounced  the  judgment  of  the  court  in 
that  case,  as  the  result  of  his  examination,  is,  that  ^  if  an  acci- 
dent happens  from  a  defect  in  the  coach,  which  might  hare  been 
diseorered  and  remedied  upon  the  most  careful  and  thorough 
examination  of  the  coach,  such  accident  must  be  ascribed  to  ne|^ 
ligSQce.    On  the  other  hand,  if  the  accident  arises  from  a  hidden 
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and  internal  defect,  which  a  carefiil  and  thorough  examination 
would  not  disclose,  and  which  could  not  be  guarded  against  by 
the  exercise  of  a  sound  judgment  and  the  most  vigilant  over- 
sight, then  the  proprietor  is  not  liable."  The  question  of 
liability  is  here  put  upon  its  true  foundation.  It  is  a  question 
of  negligence,  not  of  warranty.  A  question  for  the  jury,  not  for 
the  court.  It  being  ascertained  that  the  accident,  which  resulted 
in  the  injury  for  which  the  action  is  brought,  was  caused  by  a 
defect  in  the  construction  of  the  vehicle,  it  must  then  be  referred 
to  the  jury  to  say,  upon  the  evidence,  whether  "the  defect 
might  have  been  discovered  upon  a  careful  and  thorough  exam- 
ination," or  whether  it  was  so  hidden  that  "  the  most  careful  and 
thorough  examination  would  not  have  disclosed  it."  The  charge 
of  the  learned  judge  who  tried  this  case  was  in  conformity  with 
this  rule.  The  jury  were  instructed  that,  in  respect  to  the  de- 
fect in  the  axle,  the  defendants'  liability  would  depend  upon  the 
question  whether  the  defect  was  of  such  a  character  that  it 
'^  could  have  been  discovered  upon  a  vigilant  examination  by  a 
person  of  competent  skill,  either  at  the  time  of  construction  or 
afterwards."  The  true  test  of  the  defendants'  liability  upon  this 
branch  of  the  case,  was  thus  presented. 

But  the  plaintiff,  without  regard  to  the  question  arising  upon 
the  defect  in  the  axle,  had  insisted  that  the  defendants  were 
liable  by  reason  of  their  omission  to  provide  the  car  with  a 
safety  beam.  Evidence  had  been  given  to  show  that  this  im- 
provement had  been  extensively  known  and  used  prior  to  the 
time  when  the  accident  happened ;  and  also  to  show  its  utility^ 
as  a  safeguard  against  accidents.  The  evidence,  though  objected 
to,  was  properly  received.  The  defendants  were  bound  to  use 
every  precaution  which  human  skill  and  foresight  could  suggest 
to  insure  the  safety  of  their  passengers.  If,  then,  it  ecmld  be 
shown  that  the  safety  beam  was  an  article  of  such  established 
utility  and  so  extensively  known,  that  it  ought  to  have  been  used 
by  the  defendants  upon  their  cars,  they  might  justly  be  charged 
with  negligence  in  not  adopting  it.  The  judge  was  rights  there- 
fore, not  only  in  receiving  the  evidence,  bat  in  submitting  it  to 
the  jury,  to  say  whether,  <^  taking  into  consideration  the  vig^- 
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ance  required  of  carriers  of  passengers,  and  the  publicity  of  the 
invention,  and  of  its  use  prior  to  the  time  of  the  injury,  the  de- 
fendants were  or  were  not  negligent  in  not  informing  themselves 
of  the  utility  and  necessity  of  the  invention  and  availing  them- 
selves of  it." 

Nor  do  I  think  the  court  is  called  upon  to  interfere  on  the 
ground  of  excessive  damages.  It  is  true  the  damages  awarded 
by  the  jury  seem  quite  ample,  being  nearly  twice  the  amount 
which  could  have  been  recovered  if  the  plaintiff  had  been  ac- 
tually killed.  It  must  also  be  conceded  that,  though  the  jury 
have  found  the  defendants  chargeable  with  negligence,  it  was 
not  a  case  of  very  gross  negligence.  Indeed,  the  evidence  shows 
no  want  of  ordinary  care  on  the  part  of  the  defendants.  It  is 
only  because  the  defendants  were  bound  to  conduct  their  busi- 
ness with  the  greatest  possible^  care  and  caution,  that  they  were 
made  liable  at  all.  But^  on  the  other  hand,  the  case  shows  that 
the  injury  sustained  by  the  plaintiff  is  entirely  beyond  any 
pecuniary  estimate.  An  artisan  engaged  in  business,  he  was 
confined  to  his  bed  for  several  months,  and,  from  the  nature  of 
his  injuries,  must  have  been  the  subject  of  extreme  paifi  and 
suffering.  TTp  to  the  time  of  the  trial  he  had  scarcely  been  able 
to  leave  his  house,  and,  so  permanent  are  his  injuries  that  it  is 
not  probable  he  will  ever  again  possess  the  ability  to  provide  for 
the  support  of  himself  or  his  family.  Under  such  circumstances, 
it  cannot  be  said  that  the  damages  awarded  by  the  jury  are  so 
excessive  as  to  call  fer  the  interference  of  the  court.  The 
motion  for  a  new  trial  should  therefore  be  denied. 

[Albany  General  Term,  September  6, 1868.  Watson,  WrigU  and  HarrU^ 
Justices. 
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In  an  action  for  a  breach  of  promise  of  marriage,  not  only  the  mntnal  engage- 
ment, bnt  a  breach  thereof,  by  the  refusal  of  the  defendant  to  many,  may 
be  proved  by  circumstantial  evidence. 

And  if  there  is  any  evidence  upon  the  subject,  the  judge  should  leave  it  to 
the  jury  to  say,  in  case  they  should  find  a  promise,  whethertbere  was  not 
also  a  refusal. 

This  was  an  action  for  breach  of  promise  of  marriage,  tried 
at  the  Ulster  circuit,  in  April,  1852,  before  Mr.  Justice  Wright. 
The  plaintiff  proved  various  facts  and  circumstances  tending  to 
show  a  promise.  Among  other  things,  it  was  proved  that  the 
defendant  paid  his  addresses  to  the  plaintiff,  as  a  suitor,  in  the 
spring  and  summer  of  1850.  In  February,  1851,  the  plaintiff 
was  delivered  of  a  child.  About  that  time  the  defendant  left 
the  county  of  Ulster,  where  he  resided,  and  went  away.  He 
was  pursued  to  New- York,  and  there  arrested.  A  brother  of 
the  plaintiff  testified,  that  after  the  arrest  of  the  defendant,  he 
told  him  he  thought  he  showed  guilt  by  running  away ;  to  which 
the  defendant  replied  that  he  would  not  have  gone,  if  Shaw 
had  not  agreed  to  settle  it  for  him.  The  same  witness  also  tes- 
tified that  the  defendant  had  told  him  several  times  that  he  had 
thought  of  marrying  the  plaintiff,  but  that  he  could  not  now. 
The  plaintiff  having  rested,  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  no  promise  had  been  proven,  or,  if  it  had, 
that  no  breach  of  the  promise  had  been  shown.  The  judge 
decided  that  the  evidence  was  sufficient  to  be  submitted  to  the 
jury  upon  the  question  of  a  promise  to  marry,  but  that  there 
was  no  sufficient  evidence  to  show  a  breach,  and,  upon  this 
ground,  granted  the  motion  for  a  nonsuit.  The  plaintiff  ex- 
cepted to  the  decision.  Judgment  having  been  entered  for  the 
defendant,  the  plaintiff  appealed  to  the  general  term. 

M.  Scmford,  for  the  plaintiff. 

E.  GtwAc,  for  the  defendant. 
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By  the  Court,  Harris,  J.  A  promiBo  of  marriage  may  be, 
snd  asnally  is,  prored  by  circumstantial  eyidence.  Without 
positive  evidence,  a  jury  is  permitted  to  infer  it  from  the  con- 
duct of  the  parties.  It  is  enough  that  such  circumstances  are 
proved  as  satisfy  the  jury  that  there  has,  in  fact,  been  a 
mutual  engagement.  It  is  rare  that  any  other  evidence  is 
given  in  actions  of  this  description.  In  Huttan  v.  Mansellj 
(3  ScUk.  16,)  Lord  Holt  held  that  it  was  su£Scient  evidence  to 
prove  a  promise  on  the  part  of  the  plaintiff  that  she  had  car- 
ried herself  as  one  consenting  and  approving  the  promise  of  the 
defendant  Aind  in  Wightnum  v.  Coates,  (15  Mass,  1,}  Chief 
Justice  Parker  said  the  same  principle  applied  to  both  the 
parties. 

If  a  mutual  engagement  may  thus  be  proved  by  circumstan- 
ces, why  may  not  a  breach  of  that  engagement,  by  a  refusal  to 
marry,  be  proved  in  like  manner  ?  In  WUlard  v.  Stone,  (T 
Cknoen,  22,)  it  was  proved  that  the  defendant,  after  having 
promised  to  marry  the  plaintiff,  went  a  journey,  and  upon  bis 
return,  broke  off  all  intimacy  with  the  plaintifi^  and,  when  aa 
explanation  was  demanded,  he  gave  none.  It  was  held  that 
this  evidence  fully  authorized  the  jury  in  finding  a  refusal  to 
marry.    {See  also  2  Starkie  on  Ev.  942.) 

In  this  case,  neither  the  evidence  of  a  promise  nor  of  a 
refusal  to  marry  is  very  decisive,  but  I  think  there  is  quite  as 
much  ground  to  infer  a  refiisal  as  a  promise.  The  learned 
judge  who  tried  the  cause  thought  the  evidence  of  a  promise 
was  sufficient  to  be  submitted  to  the  jury.  In  this  I  think  he 
was  right  I  think,  too,  he  should  have  left  it  to  the  jury  to 
Bay,  in  case  they  should  find  a  promise,  whether  there  was  act 
also  a  refusal. 

The  attentions,  firom  which  it  was  proposed  to  allow  the  jury 
to  infer  an  engagement  to  marry,  were  bestowed  in  the  q>ring 
and  snmjner  of  1850.  It  does  not  appear  that  they  were  con- 
tinued after  that  period.  It  is,  perhaps,  fidr  to  infer  that  they 
were  discontinued.  In  February  foHowing,  the  plaintiff  was 
delivered  of  a  child,  and  about  the  same  time  the  defenda;nt 
absconded.    When,  upon  his  being  arre^t^  and  brppght  ^uj^ 
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he  was  upbraided  for  his  conduct,  he  said  he  would  not  hare 
gone  away,  had  not  Shaw  agreed  to  settle  the  matter  for  him. 
He  also  told  the  plaintiff's  brother,  about  the  same  time,  that 
he  had  thought  of  marrying  the  plaintiff,  but  that  now  he  would 
not.  It  might  well  be,  that,  from  such  conduct  and  declarationsi 
the  jury  would  have  inferred  a  refusal  by  the  defendant.  At 
any  rate,  I  think  it  should  have  been  left  to  them  to  say 
whether  there  was  a  refusal  or  not.  The  judgment  of  the 
cihniit  court  should  therefore  be  reversed  and  a  new  trial 
awarded. 

[Albany  General  Tbbm,  September  5, 186S.     WaUon,  Wright  and  Barru, 
Jnatices.] 


The  People  vs.  Mayer. 

The  object  of  the  article  of  the  revised  statutes  relating  to  **  writs  of  certiorari 
to  courts  of  special  sessions/'  (2  R.  S.  7170  is  to  provide  for  a  review  of  the 
trial,  for  the  purpose  of  correcting  such  errors  as  may  have  been  committed. 
Whether  or  not  the  writ  shall  be  allowed,  is  a  question  addressed  to  the 
Judicial  discretion  of  the  Judge  to  whom  the  application  is  made  ]  and  his 
determination,  upon  the  application,  is  not  the  subject  of  review,  in  the  su- 
preme court,  upon  certiorari. 

But  when  proceedings  are  commenced  bcfor^a  county  Judge,  under  the  articio 
of  the  revised  statutes  relating  to  "  writs  of  haheas  carpus  and  cerUorari  issued 
to  inquire  into  the  cause  of  detention,"  and  that  officer  makes  a  final  abju- 
dication upon  the  proceedings,  a  writ  of  certiorari  may  be  issued  to  removo 
the  proceedings  into  the  supremo  court. 

A  prisoner  committed  on  a  criminal  charge  is  entitled  to  the  allowance  of  a 
writ  of  kabeas  corpus,  as  a  matter  of  right,  unless  he  was  committed  or  de- 
tained by  virtue  of  the  final  Judgment  of  a  competent  tribunal 

Whether  he  was  so  committed,  or  is  so  detained,  is  a  question  which  the  offi- 
cer to  whom  the  writ  is  presented  for  allowance  is  required  to  decide,  in 
order  to  determine  whether,  or  not,  the  writ  shall  be  allowed.  And  his  de- 
cision that  the  prisoner  is  not  entitled  to  the  writ,  is  a  proper  subject  of 
review  in  the  supreme  court,  upon  certiorari. 

The  provisions  of  the  revised  statutes  relating  to  "  trials  for  offonset,  befora 
courts  of  special  sessions,"  so  far  as  they  relate  to  the  city  of  Albany,  ar« 
not  repealed  by  the  act "  to  esUblish  a  court  of  special  sesiioiit  in  and  far 
tlie  city  of  Albany."    {Laws  of  1849,  p.  210.) 
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That  act  does  not  confer  exclnaive  power  upon  the  court  thereby  organized. 
It  leaves  to  other  tribunals  such  jurisdiction  as  they  before  possessed. 

Although  it  may  be  the  duty  of  a  committing  magistrate,  in  the  city  of  Albany, 
to  try  the  prisonerj  upon  his  requesting  it,  the  court  of  special  sessions  is 
not  deprived  of  jurisdiction ;  and  that  jurisdiction  having  been  exercised 
in  a  lawful  manner,  and  the  defendant  imprisoned  by  virtue  of  the 
final  Judgment  of  such  court  of  special  sessions,  he  is  not  entitled  to  the 
allowance  of  a  writ  ot  habeas  corpus  to  inquire  into  the  cause  of  his  impris- 
onment. 

The  defendant,  on  the  2d  day  of  July,  1853,  was  arrested 
upon  a  charge  of  petit  larceny  and  brought  before  a  police  magis- 
trate of  the  city  of  Albany.  An  examination  was  had  on  the 
same  day,  and  he  was  committed  for  trial.  After  the  expiration 
of  twenty-four  hours  from  the  commitment,  the  defendant  de- 
manded of  the  committing  magistrate  that  he  should  be  Iried. 
This  was  refused,  and  the  defendant  was  brought  to  trial  before 
the  Albany  special  sessions.  He  pleaded  that  the  court  had  no 
jurisdiction.  The  plea  was  overruled,  and  he  then  denied  the 
charge.  The  trial  proceeded,  and  the  defendant  was  convicted 
and  sentenced.  Upon  an  affidavit  showing  these  facts  the  defendr 
ant's  counsel  applied  to  the  Albany  county  judge  for  the  allow- 
ance of  a  writ  of  certiorari  to  remove  the  proceedings  and 
conviction  into  the  supreme  court.  He  also  applied  for  a  writ 
of  habeas  corpus  to  inquire  into  the  cause  of  his  imprisonment, 
alleging  in  his  petition  the  want  of  jurisdiction  in  the  court  by 
which  he  was  convicted,  to  try  him,  for  the  reason  that  he  had 
been  for  the  space  of  96  hours  and  more  confined  in  the  common 
jail  of  the  county,  and  that,  at  the  time  of  his  commitment  to 
the  jail  he  had  demanded  a  trial  of  the  committing  magistrate, 
which  was  refused.  Both  applications  were  denied ;  the  judge 
holding  that  he  had  no  jurisdiction  in  either  case.  The  proceed- 
ings before  the  county  judge  were  rraioved  into  this  court  by 
certiorari. 

W.  &  Hevenar,  for  the  people. 
C  Pepper^  for  the  defendant 
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By  the  Court,  Harris,  J.  In  respect  to  the  application  for, 
a  certiorari  to  remove  the  conviction  into  this  court,  the  counsel 
for  the  defendant  has  confounded  two  distinct  provisions  of  the 
revised  statutes.  His  writ  is  adapted  to  the  provisions  of  the 
article  relating  to  "  writs  of  certiorari  to  courts  of  special  ses- 
sions." (2  JR.  iS.  717.)  The  object  of  that  article  is  to  provide 
for  a  review  of  the  trial,  for  the  purpose  of  correcting  such  errore 
as  may  have  been  committed.  Whether  or  not  the  certiorari 
shall  be  allowed,  is  a  question  addressed  to  the  judicial  discretion 
of  the  judge  to  whom  the  application  is  made.  He  must  be  sat- 
isfied  that  some  error  has  been  committed  in  the  proceedings  or 
Hie  judgment.  His  determination  upon  the  application  is  not 
the  subject  of  review.  The  writ  presented  to  the  county  judge 
for  his  allowance  was  adapted  to  this  statute,  and  not  to  that 
relating  to  writs  of  habeas  corpus  and  certiorari  to  inquire  into 
the  cause  of  detention.  (2  JR.  S,  562.)  When  a  certiorari  is 
allowed  under  the  latter  statute,  it  merely  requires  the  person 
to  whom  it  is  directed  to  certify  to  the  court  or  officer  by  whom 
it  is  allowed,  the  cause  of  detention  or  imprisonment.  So  fiur, 
therefore,  as  it  relates  to  the  application  to  the  county  judge  for 
a  certiorari,  this  court  has  no  authority  to  review  the  proceed- 
ings.  The  certiorari  to  the  county* judge  ought  not  to  have 
been  allowed. 

But  in  respect  to  the  application  to  the  county  judge  for  a 
habeas  corpus,  I  think  this  court  is  authorized  to  review  the 
proceedings.  The  statute  declares  that  all  proceedings  com- 
menced under  the  article  relating  to  '^  writs  of  habeas  oerpus 
mBdeertiorari  when  issued  to  inquire  into  the  cause  of  detention," 
when  such  proceedings  are  instituted  before  any  officer,  may  be 
reniov€<l  hj  certiorari  into  the  supreme  court,  to  be  there  ex- 
amined and  corrected.  (2  R.  S.  573,  i  69,)  Proceedings  were 
commenced  before  the  county  judge,  under  that  article.  Tfcat 
officer  had  made  a  final  adjudication  upon  the  proceedings.  It 
was  a  case,  therefore,  within  the  pmviinon  of  the  statute  afrthiw- 
mng  the  allowance  of  a  writ  of  certiongri  to  review  the  pro- 
ceediDgs. 

The  defendant  was  entitled  to  the  allowance  of  the  writ  of 
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habeas  carpus,  as  a  matter  of  right,  unless  he  was  committed  or 
detuned  by  virtue  of  the  final  judgment  of  a  competent  tribunal. 
(2  R.  S.  663,  hh  21,  22.)  Whether  he  was  so  committed  or  de- 
tained,  was  a  question  which  the  county  judge  was  required  to 
decide  in  order  to  determine  whether  or  not  the  writ  should  be 
allowed.  He  did  determine  that  the  defendant  was  not  entitled 
to  the  writ.  This  determination  is  the  proper  sabject  of  review. 
It  is  insisted,  on  behalf  of  the  defendant,  that  it  was  the  duty 
of  the  committing  magistrate,  the  defendant  having  requested  a 
trial,  to  proceed  himself  to  try  him,  and  that  the  Albany  special 
sessions  had  no  jurisdiction  in  the  case.  It  may  be  that  the 
committing  magistrate  had  authority  to  try  the  defendant.  I 
am  inclined  to  think  he  had.  Perhaps  it  was  his  duty.  The 
provisions  of  the  2d  and  8d  sections  of  the  title  of  the  revised 
statutes  relating  to  '^  trials  for  oflfenses  before  courts  of  special 
sessions  of  the  peace,"  (2  R.  S.  711,)  so  far  as  they  relate  to 
the  city  of  Albany,  are  not  repealed  by  the  act ''  to  establish  a 
court  of  special  sessions  in  and  for  the  city  of  Albany,"  {Sess. 
Laws  of  1849,  p.  210.)  That  act  confers  upon  the  coturt  thereby 
organized,  *'  power  to  hear  and  determine  cUl  c($ses,^^  d&c.  But 
it  is  not  exclusive  power.  It  leaves  to  other  tribunals  such  ju- 
risdiction as  they  before  possessed.  It  may  have  been  intended 
by  the  firamers  of  this  act  that  no  trials  should  be  had  before 
the  police  magistrates.  I  have  some  reason  to  believe  that  this 
Wfts  so.  But  the  only  mdication  of  such  an  intent  to  be  found 
opon  the  face  of  the  act,  is  in  the  8d  section,  which  requires  the 
JJM^trate  before  whian  any  charge  is  made  to  deliver  the  com- 
plaint and  examination  to  the  district  attcnmey  within  a  specified 
time.  It  is  made  the  duty  of  that  officer  to  attend  the  court 
created  by  that  act,  and  it  might,  perhaps,  be  inferred  from  the 
«t  titat  all  ma^strates  in  the  city  are  required  to  deliver  to 
«n  ajl  complaiata  and  examinations  taken  by  them,  that  it  was 
intended  tbst  the  trials  in  all  such  eases  should  be  had  before 
^he  court  af  special  sessions  which  he  was  to  attend.  This  may 
»©  8<^  hut  it  IB  scarcely  legitimate  thus,  by  mere  implication,  to 
*«prive  jbe  city  magistrates  of  the  jurisdiction  they  before 
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But  however  this  may  be,  and  conceding  even  what  the  coirn- 
sel  for  the  defendant  claims,  that  it  was  the  duty  of  the  commit- 
ting magistrate  to  try  the  defendant,  yet  it  does  not  deprive  the 
court  of  special  sessions  of  jurisdiction.  That  court  has  "  power 
to  hear  and  determine  all  cases  of  petit  larceny,"  dec.  This  was 
such  a  case.  If  the  magistrate  had  jurisdiction,  so  also  had  the 
court  That  jurisdiction  having  been  exercised  in  a  lawful  man- 
ner, and  the  defendant  being  imprisoned  by  virtue  of  the  final 
judgment  of  the  court,  he  was  not  entitled  to  the  allowance  of 
the  writ  of  habeas  corpus  to  inquire  into  the  cause  of  his  impris- 
onment. The  proceedings  of  the  county  judge,  therefore,  should 
be  affirmed. 

It  was  claimed,  upon  the  argument,  by  the  counsel  for  the 
people,  that  the  proceedings  upon  a  trial  before  the  court  of 
special  sessions  created  by  the  act  of  1849,  could  not  be  reviewed 
in  this  court  upon  certiorari.  The  county  judge  seems  to  have 
been  of  that  opinion ;  for  he  has  returned  that  he  refused  to 
allow  the  writ  of  certiorari  on  the  ground  that  he  had  no  juris- 
diction. He  was  right  in  refusing  to  allow  the  writ,  for  I  have 
been  unable  to  perceive  that  any  error  was  committed  upon  the 
trial.  But  I  cannot  agree  with  him  that  he  had  no  jurisdiction 
in  the  case.  The  tribunal  before  which  the  trial  vns  had  was 
"  a  court  of  special  sessions."  The  fourth  article  of  the  title 
relating  to  trials  before  courts  of  special  sessions,  (2  JR.  &  717,) 
is  as  applicable  to  this  as  to  any  other  court  of  special  sessions. 
The  fiict  that,  by  the  terms  of  the  6th  section  of  the  act  of  1849, 
the  provisions  of  the^r^^  and  third  articles  of  the  same  title  are 
made  applicable  to  trials  ^d  proceedings  in  that  court,  does  not 
render  the  provisions  of  the  fourth  article,  which  relates  to  the 
review  of  such  trials  and  proceedings,  less  applicable.  The 
county  judge  was  right,  therefore,  in  reiusing  to  allow  the  writ 
of  certiorari^  not  because  he  had  not  jurisdiction,  but  because 
no  error  had  been  committed. 

[Albant  Osneral  Term,  September  6, 1868.  WoUm^^  WrigU  mod  fltamf» 
JuUcet.] 
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Where  an  application  is  made  to  a  justice  of  the  peace,  for  an  attachment,  on 
the  ground  that  the  defendant  has  left  the  county  where  he  last  resided,  with 
intent  to  defVaud  his  creditors,  the  plaintiff  must  state  the  grounds  of  the 
application  in  his  own  affidavit,  and  then  he  must  prove  the  fads  arid  cireum- 
stances  to  establisli  such  grounds,  either  by  bis  own  affidavit  or  that  of  somo 
other  person  or  persons. 

Where  an  attachment  is  issued  by  a  justice,  under  the  26th  and  27th  sections 
of  the  second  article  of  the  title  of  the  revised  statutes  relating  to  courts 
held  by  justices  of  the  peace,  the  justice  is  not  authorized  to  issue  a  sum- 
mons, upon  the  return  of  the  attachment;  but  must  enter  Judgment  upon 
the  attachment. 

This  action  was  commenced  by  attachment,  before  a  justice 
of  the  peace  of  the  county  of  Fulton.  On  the  12th  day  of  July, 
1852,  the  plaintiff  made  an  application  in  writing  for  an  "  attach- 
ment against  the  property  of  defendant."  He  accompanied  his 
application  by  an  affidavit,  in  which  he  stated  the  amount  of  the 
defendant's  indebtedness,  arising  upon  contract,  to  be  $9,54,  and 
that  the  application  was  made  "  on  the  ground  that  defendant 
has  departed  from  the  said  county  of  Fulton,  where  he  last  lived, 
with  intent  to  defraud  his  creditors,  as  this  deponent  is  informed 
and  verily  believes."  Garret  Van  Vranken,  a  witness  produced 
by  the  plaintiff,  also  made  an  affidavit  on  the  same  day,  in  which 
he  deposed  as  follows :  ^'  I  know  that  John  A.  Brown  has  dis- 
posed of  his  property,  for  the  purpose  of  defrauding  his  creditors. 
And  this  deponent  further  says  that  the  wife  of  said  Brown  told 
this  deponent  that  said  Brown  had  disposed  of  his  property  and 
left  said  county,  for  the  purpose  of  de&auding  his  creditors.  Sho 
told  him  so  this  day." 

On  these  papers  the  justice  issued  an  attachment,  returnable 
on  the  19th  day  of  July,  then  instant.  On  the  return  of  the  at- 
tachment he  issued  a  summons,  upon  the  return  of  which  he 
rendered  judgment  for  the  plaintiff.  The  defendant  appealed  to 
the  county  court,  and  the  cause  was  certified  to  this  court. 

W.  A.  Beach,  for  the  appellant. 
C  S.  Lester,  for  the  respondent 
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By  the  Court,  C.  L.  Allen,  J.  The  attachment  waa  issued 
under  the  provisions  of  the  26th  and  27th  sections  of  the  second 
article  of  the  title  of  the  revised  statutes  relating  to  courts  held 
by  justices  of  the  peace,  (2  R,  S.  280 ;  Id,  Uh  ed,  p.  431,  §§  24, 25,) 
on  the  ground,  as  specified  in  the  affidavit,  '^  that  the  said  John 
A.  Brown  has  departed  from  the  said  county  of  Fulton,  where  he 
last  lived,  with  intent  to  defraud  his  creditors,  as  deponent  is 
informed  and  verily  believes."  This  is  almost  within  the  words 
of  the  26th  section.  The  plaintiff  is  mistaken  in  supposing  that 
the  attachment  was  issued  under  the  non-imprisonment  act, 
passed  in  1821.  The  34th  section  of  that  act,  aa  amended  by 
chapter  107  of  the  laws  of  1842,  and  which  is  incorporated  in  the 
justices'  act,  (2  R,  8.  4tth  ed.  460,)  provides  that  attachments 
may  issue  whenever  it  shall  satisfactorily  appear  to  the  justice 
that  the  defendant  is  about  to  remove  from  the  county  any  of 
his  property,  with  intent  to  defraud  his  creditors,  or  has  assigned, 
disposed  of,  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
any  of  his  property  with  the  like  intent,  whether  such  defendant 
be  a  resident  of  this  state  or  not.  The  application  in  this  case 
was  not  based  upon  the  ground  that  the  defendant  had  disposed 
of  his  property,  with  intent  to  defraud  his  creditors,  but  that  he 
had  departed  from  the  county  where  he  last  resided,  with  that 
intent.  The  plaintiff  states  this  as  the  sole  ground  upon  which 
the  application  was  founded.  He  is  required  to  state  the  grounds 
in  his  own  affidavit,  and  then  he  may  prove  the  facts  and  cir- 
cumstances to  establish  such  ground,  by  his  own  affidavit  or  that 
of  some  other  person  or  persons.  The  affidavit  of  the  plaintiff 
does  not  show  any  fact  or  circumstance  in  support  of  the  grounds ; 
nor  is  it  pretended  that  it  does.  But  it  is  contended  that  the 
affidavit  of  Van  Vranken  is  sufficient  for  that  purpose.  He 
swears  positively,  as  a  fact  within  his  own  knowledge,  that  the 
defendant  has  disposed  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors  ;  that  is,  he  swears  to  the  law,  without  disclos- 
ing a  single /ac^  or  circumstance  to  show  whether  such  intent 
is  to  be  inferred  or  not.  A  man  may  dispose  of  his  property, 
and  dispose  of  it  honestly,  for  the  purpose  of  paying  his  debts  or 
support ing  his  family,  and  the  law  Will  so  infer,  unless  facts  and 
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circumstanceB  are  shown  g<»ng  to  prove  that  he  makes  such  dis- 
position with  ti  fraudulent  intent.  The  witness  is  not  to  judge, 
himself,  of  such  intent,  but  is  to  disclose  the  fiicts  to  the  justice, 
who  is  to  be  satisfied,  judtdaUy,  and  upon  legal  proof — not  be- 
lief vAone — ^which  is  virtually  all  to  which  Van  Vranken  swears. 
Besides,  in  this  case,  as  before  remarked,  the  application  was 
not  put  upon  the  ground  that  the  defendant  had  fraudulently 
disposed  of  his  property,  but  that  he  had  departed  from  the 
county  where  he  last  resided,  with  intent  to  defraud  his  cred- 
itors. There  is  no  fact  or  circumstance  suflicient  to  support  this 
ground,  stated  in  either  affidavit.  Van  Vranken  does,  to  be  9ure^ 
swear  that  the  defendant's  wife  told  him,  that  day,  that  her  hus- 
band had  disposed  of  his  property  and  left  the  county  for  the 
purpose  of  defrauding  his  creditors.  But  he  does  not  even  swear 
that  he  believed  what  the  wife  tdd  him.  If  the  defendant  him- 
self had  declared  that  he  had  removed  from  or  Mt  the  county 
with  intent  to  defraud  his  creditors,  and  such  pfoof  had  been 
made  to  the  justice,  it  would  probably  have  been  evidence  upon 
which  he  could  have  acted  judicially.  But  no  such  fact  appears, 
and  within  the  cases,  (14  Wend,  237 ;  (20  Id.  145,  77 ;  10  Id. 
420 ;  IS  Jef.  ^M4  ;  4  Denie,  118 ;  11  Barb.  520,}  the  affidavits 
were  altogether  insufficient. 

There  is  another  defect  here,  and  that  is,  the  issuing  of  the 
summons  and  rendering  judgment  on  the  return  of  that  process. 
The  sections  under  which  this  attachment  issued  do  not  wtikor- 
ize  the  issuing  a  summons,  but  require  judgment  to  be  entered, 
without  a  summons. 

There  ore  other  points,  but  it  is  not  necessary  to  examine 
ihem,  SB  the  judgment  must  be  reversed  for  these  reasons. 

Judgment  revinrsed. 

[6t.  Xawreivcc  General  Term,  Septembers,  1858.  Band,  Cody  and  C.  L. 
Jl&ii,  Jiutioes.] 
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The  People,  ex  rel.  Azor  B.  Crane,  and  the  said  Azor  B. 
Crane  vs.  Ryder. 

In  an  action  in  the  name  of  the  people,  against  a  person  for  intruding  into,  and 
unlawfully  hoMing  and  exercising,  an  office,  the  individual  claiming  the 
office  has  an  interest  in  the  question,  and  his  name  may  properly  be  joined 
as  plaintiff,  with  the  people. 

In  an  action  to  oust  the  defendant  fVom,  and  to  induct  the  relator  into,  an 
office,  judgment  may  be  rendered  upon  the  right  of  the  defendant,  and  also 
upon  the  right  of  the  claimant,  or  only  upon  the  right  of  the  defendant 
And  if  the  complaint  sets  forth  sufficient  to  call  for  either  judgment,  it  will 
not  be  fatally  defective,  as  to  substance. 

If  the  complaint  states  that  the  defendant  has  unlai\*Ailly  intruded  into,  and 
now  holds  and  exercises,  the  office,  and  that  allegation  is  true,  the  people 
are  entitled  to  a  judgment  of  ouster.  And  so  far  as  relates  to  that  adjudica- 
tion, it  is  immaterial  whether  the  claimant  sets  forth  a  title  in  himself  to  the 
office  or  not. 

The  establishment  of  a  title  in  the  relator  being  but  a  part  of  the  object  of  the 
suit,  a  demurrer  to  the  entire  complaint,  on  the  ground  that  it  does  not  set 
forth  a  valid  title  in  the  relator,  is  too  broad,  and  cannot  be  sustained. 

The  time  of  the  election  at  which  the  claimant  claims  to  have  been  elected  to 
the  office  should  be  stated  in  the  complaint,  in  direct  terms,  and  should  not 
be  left  to  mere  inference. 

The  complaint  need  not  aver  that  a  majority  of  all  the  votes  given  at  the  election 
were  given  for  him,  for  the  office  in  question.  It  is  sufficient  to  allege  that 
the  relator  received  a  majority  of  all  the  votes  given  for  that  office. 

It  is  unnecessary  to  state  the  number  of  votes  given  for  each  candidate ;  that 
being  a  matter  of  evidence. 

Nor  is  it  necessary  to  aver  that  the  relator  possessed  the  requisite  qualifica- 
tions for  the  office ;  nor  that  he  has  taken  or  filed  the  oath  of  office  required 
by  law,  to  entitle  him  to  enter  upon  the  duties  of  the  office. 

Demurrer  to  complaint.     The  action  was  brought  by  the 
people  on  the  relation  of  "  Azor  B.  Crane,  a  person  having  an 
interest  in  mch  action,  and  the  said  Azor  B.  Crane."     The  com- 
plaint alleged  that  the  said  Azor  B.  Crane,  on  the  1st  day  of 
January,  in  the  year  1852,  and  from  that  time  till  the  3lBt  day 
of  December,  in  the  year  1866,  wss  and  is  lawfully  and  justly 
entitled  and  authorized  to  discharge  the  duties,  and  hold  and 
cnjay  the  offieo  of  "  county  judge,"  and  its  franchises  in,  for  and 
of,  the  county  of  Putnam.    That  at  an  election  duly  and  legally 
held  in  said  county,  pursuant  to  the  statute  in  such  cases  made 
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and  provided,  for  the  election,  among  other  officers,  of  a  "county 
judge^  of  said  county,  to  discharge  the  duties  of  said  office  of 
county  judge  from  said  1st  day  of  January,  1852,  for  the  term  of 
four  years,  the  said  Azor  B.  Crane  was  duly  and  lawfully  elected 
to  said  office  of  county  judge  for  the  term  aforesaid,  and  was  en- 
titled, and  still  is  entitled  to  hold  and  enjoy  said  office  of  county 
judge  aforesaid.  That  at  said  election  a  majority  of  the  legal  votes 
or  ballots  given  and  received  at  said  election,  were  given  and  re- 
ceived for  said  Azor  B.  Crane,  for  county  judge  of  said  county,  and 
that  said  Azor  B.  Crane  was  duly  elected  to  said  office  of  county 
judge  for  the  term  aforesaid,  and  was  entitled  to  a  certificate  of 
election  to  said  office  from  the  board  of  county  canvassers  of  said 
county.  Yet  that  the  said  defendant  well  knowing  the  premises, 
wrongfully  and  unlawfully  obtained  the  certificate  of  election  to 
said  office  from  said  board  of  county  canvassers,  and  afterwards  on 
the  said  1st  day  of  January,  1852,  he  the  said  defendant  did  usurp 
said  office,  and  did  intrude  himself  into  said  office,  and  from  that 
time  hitherto  has  continued  to  usurp  said  office,  and  intrude  him- 
self into  said  office,  and  contpues  so  to  do,  and  has  unlawfully  held, 
used  and  exercised  said  office  and  the  franchises  and  privileges 
thereto  belonging,  and  continues  so  to  do,  to  the  exclusion  and 
against  the  rights  and  privileges  of  said  Azor  B.  Crane,  and  the 
rights  and  privileges  of  said  people.  The  p^laintifis  further 
alleged,  that  during  all  the  time  aforesaid,  it  had  been  and  was 
incumbent  upon  the  person  holding  the  office  of  county  judge 
of  said  county,  and  still  was,  to  discharge  the  duties  of  surrogate 
of  said  county,  and  that  the  person  holding  said  office  of  county 
judge  of  said  county,  was  and  had  h€en  by  virtue  of  said  office, 
surrogate  of  said  county.  Therefore  the  plaintiffs  demanded 
judgment,  that  the  defendant  be  ousted  from,  and  that  he  was 
not  entitled  to  said  office  of  county  judge,  for  the  term  aforesaid, 
or  its  franchises  and  privileges,  and  that  the  said  Azor  B.  Crane 
was  entitled  to  said  office,  and  the  franchises  and  privileges 
thereunto  belonging,  and  l!Iiat  said  Azor  B.  Crane  be  entitled, 
^fter  taking  the  oath  of  office,  and  executing  such  official  bond 
is  required  by  law,  to  take  upon  himself  the  execution  of  said 
) ;  or  for  such  other  or  further  judgment  or  relief,  &c. 
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To  this  complaint  the  defendant  demurred,  and  specified  the 
following  grounds  of  objection :  Ist.  That  there  was  a  defect  of 
parties  plaintiffs.  2d.  That  it  did  not  appear  in  said  complaint, 
when  the  election  in  the  said  complaint  alleged,  w^as  held,  or  that 
it  was  held  on  the  day  prescribed  by  law  for  that  purpose. 
8d.  That  it  did  not  appear  in  said  complaint  how  many,  or  that 
any,  votes  were  given  or  received  at  th^/  election  in  the  sud 
complaint  alleged,  for  county  judge,  or  that  the  said  Azor  B. 
Crane  received  a  majority  or  greater  number  of  votes  which 
were  given  or  received  at  such  election  fer  that  oflSce.  4.  That 
the  statements  in  said  complaint  contained  in  respect  of  such 
election  and  the  holding  and  result  thereof,  were  conclttsions  of 
law  merely,  and  that  no  facts  were  stated  therein  from  which 
the  court  could  determine  either  that  said  Azor  B.  Orane  was 
elected  to  the  said  office  or  that  the  said  defendant  had  usurped 
the  same.  5.  That  it  did  not  appear  in  said  complaint  that  tiie 
said  Azor  B.  Crane  had  taken  or  filed  the  oath  of  office  required 
by  law  in  order  to  entitle  him  to  enter  upon  the  duties  of  said 
office ;  nor  that  he  took  or  filed  such  oath  within  the  time  pre- 
scribed by  law  in  respect  thereto ;  nor  that  the  said  Asor  B. 
Crane  executed  or  filed  the  official  bond  required  by  IsrW  in  order 
to  entitle  him  to  enter  upon  the  duties  of  said  office,  within  the 
time  prescribed  by  the  statute  for  that  purpose;  nor  that  he 
had  ever  executed  or  filed  said  bond.  And  also  that  it  did 
not  appear  in  said  complaint  that  the  said  Azor  B.  Crane 
was  a  citizen  of  the  state  of  New- York,  or  that  he  was  such 
citizen  at  the  time  of  said  pretended  election.  6.  That  it 
did  not  appear  in  and  by  said  complaint  that  the  said  Azor 
B.  Crane  had  an  interest  in  this  action  or  the  question  therein 
to  be  determined,  or  any  right  or  title  to  said  office.  7.  That 
said  complaint  did  not  ztate  fiusts  sufficient  to  omstibite  a 
oause  of  action. 

B.  Bailey,  for  the  plaintiffs. 

MB,Qwl9$,&i^M&aiMAt. 
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-  S.  B.  Strong,  J.  The  demurrer  is  to  the  whole  cempIaiBt 
There  are  bat  two  grounds  of  objection  specified  which  «re  ap- 
plicable to  the  entire  pleading.  These  are,  that  there  is  a  d^ 
feet  of  parties  plaintiff,  and  that  the  complaint  does  not  state 
^ts  sufficient  to  constitute  a  cause  of  action. 

The  plaintiffs  are  the  people,  and  the  contestant  for  the  offioe 
of  county  judge  of  the  county  of  Putnam,  and  the  complaint  is 
against  the  defendant  for  intruding  into,  and  unlawfully  holdii^ 
and  exercising,  that  office.  The  relator,  claiming  the  office,  has 
undoubtedly  an  interest  in  the  question,  and  his  name  is  there- 
fore  properly  joined  with  the  people  as  fdaantiff.  {Oode  of 
1851,  i  484.) 

The  complaint  clearly  states  suffieient  to  constitute  a  cause 
of  action.  It  has  two  distinct  objects ;  first,  to  oust  the  defend- 
ant, and  second,  to  induct  the  relator.  In  such  ease  judgment 
may  be  rendered  upon  the  right  of  the  defendant,  and  also  upon 
the  right  of  the  claimant,  or  only  upon  the  right  of  the  defend- 
ant, as  justice  ehall  require.  {Codej  i  436.)  The  complaint 
cannot  therefore  be  fatally  defectire,  as  to  substance,  if  it  sets 
forth  sufficient  to  call  for  either  judgment.  Now  in  this  ease 
the  complaint  states  that  the  defendant  has  unlawfully  intruded 
into,  and  now  holds  and  exercises,  the  office.  If  that  allegatioii 
is  true,  the  people  are  entitled  to  a  judgment  of  ouster  againit 
the  defendant  So  far  as  relates  to  that  adjudication  it  is  immsr 
terial  whether  the  claimant  sets  forth  a  valid  or  indeed  aaf 
title  in  himself,  to  the  office. 

The  remaining  objections  are  to  die  alleged  title  of  th^  tehdat. 
Am  the  establishment  of  such  title  is  but  a  part  of  the  object  of  the 
suit,  and  not  so  essential  to  the  entirety  as  that  a  failure  iipL 
respect  to  that  would  preyent  any  judgment  in  fivror  of  the 
plaintiffs,  a  demurrer  to  the  entire  complaint  is  too  broad, 
and  cannot  be  sustained.  The  rule,  before  the  code,  was,  and 
I  presume  atill  is,  that  on  a  demurrer  to  a  complaint  setting  forth 
aeveral  causeB  of  action,  if  any  one  of  them  is  sufficiently  stated 
tfaare  amst  be  judgment  for  the  plainti£  The  code  autho]>- 
U0  ademnnar  to  ibB  whole  complaint  or  to  any  of  ^h^  onxum 
wi  i«tioa  atsted  ^tbaim.    (i  JL460    Clatrly  ^  delindi»^ 
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Bat  however  this  may  be,  and  conceding  even  what  the  coun- 
sel for  the  defendant  claims,  that  it  was  the  duty  of  the  commit* 
ting  magistrate  to  try  the  defendant,  yet  it  does  not  deprive  the 
court  of  special  sessions  of  jurisdiction.  That  court  has  "  power 
to  hear  and  determine  all  cases  of  petit  larceny,"  &c.  This  was  ' 
such  a  case.  If  the  magistrate  had  jurisdiction,  so  also  had  the 
court  That  jurisdiction  having  been  exercised  in  a  lawful  man- 
ner, and  the  defendant  being  imprisoned  by  virtue  of  the  final 
judgment  of  the  court,  he  was  not  entitled  to  the  allowance  of 
the  writ  of  habeas  corpus  to  inquire  into  the  cause  of  his  impris- 
onment. The  proceedings  of  the  county  judge,  therefore,  should 
be  affirmed. 

It  was  claimed,  upon  the  argument,  by  the  counsel  for  the 
people,  that  the  proceedings  upon  a  trial  before  the  court  of 
special  sessions  created  by  the  act  of  1849,  could  not  be  reviewed 
in  this  court  upon  certiorari.  The  county  judge  seems  to  have 
been  of  that  opinion ;  for  he  has  returned  that  he  refused  to 
allow  the  writ  of  certiorari  on  the  ground  that  he  had  no  juris- 
diction. He  was  right  in  refusing  to  allow  the  writ,  for  I  have 
been  unable  to  perceive  that  any  error  was  committed  upon  the 
trial.  But  I  cannot  agree  with  him  that  he  had  no  jurisdiction 
in  the  case.  The  tribunal  before  which  the  trial  was  had  was 
<<  a  court  of  special  sessions."  The  fourth  article  of  the  title 
relating  to  trials  before  courts  of  special  sessions,  (2  R.  S.  717,) 
is  as  applicable  to  this  as  to  any  other  court  of  special  sessions. 
The  &ct  that,  by  the  terms  of  the  5th  section  of  the  act  of  1849, 
the  provisions  of  the^r^^  and  third  articles  of  the  same  title  are 
made  applicable  to  trials  ^d  proceedings  in  that  court,  does  not 
render  the  provisions  of  tho  fourth  article,  which  relates  to  the 
review  of  such  trials  and  proceedings,  less  applicable.  The 
county  judge  was  right,  therefore,  in  refusing  to  allow  the  writ 
of  certiorari^  not  because  he  had  not  jurisdiction,  but  because 
no  error  had  been  committed. 

[Albany  Obnsral  Term,  September  6, 1853.  Watwn^  Wright  and  BarriSt 
Jniticei.] 
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Where  an  application  is  made  to  a  justice  of  the  peace,  for  an  attachment,  on 
the  ground  that  the  defendant  has  left  the  county  where  he  last  resided,  with 
intent  to  defraad  his  creditors,  the  plaintiff  must  state  the  grounds  of  the 
application  in  his  own  affidavit,  and  then  he  must  prove  the  fads  aTul  circum- 
stances to  establish  such  grounds,  either  by  his  own  affidavit  or  that  of  some 
other  person  or  persons. 

Where  an  attachment  is  issued  by  a  justice,  under  the  26th  and  27th  sections 
of  the  second  article  of  the  title  of  the  revised  statutes  relating  to  courts 
held  by  justices  of  the  peace,  the  Justice  is  not  authorised  to  issue  a  sum- 
mons, upon  the  return  of  the  attachment ;  but  must  enter  judgment  upon 
the  attachment. 

This  action  was  commenced  by  attachment,  before  a  justice 
of  the  peace  of  the  county  of  Fulton.  On  the  12th  day  of  July, 
1852,  the  plaintiff  made  an  application  in  writing  for  an  "  attach- 
ment against  the  property  of  defendant."  He  accompanied  his 
application  by  an  affidavit,  in  which  he  stated  the  amount  of  the 
defendant's  indebtedness,  arising  upon  contract,  to  be  $9,54,  and 
that  the  application  was  made  "  on  the  ground  that  defendant 
has  departed  from  the  said  county  of  Fulton,  where  he  last  lived, 
with  intent  to  defraud  his  creditors,  as  this  deponent  is  informed 
and  verily  believes."  Grarret  Van  Vranken,  a  witness  produced 
by  the  plaintiff,  also  made  an  affidavit  on  the  same  day,  in  which 
he  deposed  as  follows :  "  I  know  that  John  A.  Brown  has  dis- 
posed of  his  property,  for  the  purpose  of  defrauding  his  creditors. 
And  this  deponent  further  says  that  the  wife  of  said  Brown  told 
this  deponent  that  said  Brown  had  disposed  of  his  property  and 
left  said  county,  for  the  purpose  of  defrauding  his  creditors.  She 
told  him  so  this  day." 

On  these  papers  the  justice  issued  an  attachment,  returnable 
on  the  19th  day  of  July,  then  instant.  On  the  return  of  the  at- 
tachment he  issued  a  summons,  upon  the  return  of  which  he 
rendered  judgment  for  the  plaintiff.  The  defendant  appealed  to 
the  county  court,  and  the  cause  was  certified  to  this  court. 

W.  A.  Beach,  for  the  appellant. 
C  S.  Lester^  for  the  respondent 
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lY.  On  a  special  verdict  the  court  can  intend  nothing  but  what 
is  found  by  the  jury.  {Jenks  v.  HaUet,  1  Caine^  R,  60.  16 
iS'.  4*  R.  307.  8  C<ncen,  600,  682.  Birckhead  v.  Brown,  5  HiU, 
634.)  No  parol  evidence  can  be  received  to  establish  either  an 
express  or  an  implied  trust  in  these  premises ;  especially  when 
it  is  to  destroy  the  deed.  {Brewster  v.  Power  10  Paige,  562. 
2  R.  S.  194,  §  6,  8d  ed.  and  authorities  there  cited.)  V.  There 
being  no  allegation  of  fraud,  accident  or  mistake  in  the  eomplainty 
the  judge  erred  in  receiving  the  parol  evidence  of  Ann  Martin 
and  Clements  Quereau,  to  prove  that  the  deed  given  to  i^uereau 
was  a  deed  in  trust  for  the  use  of  the  plaintiff.  (Movan  v. 
Hays,  1  John.  Ch,  843.  Lloyd  v.  Eai^rs  of  Inglis,  1  Dessau. 
838.  Brewster  v.  Power,  10  Paige,  562.  Jarvis  v.  Palmer, 
11  Id.  650.)  VI.  In  order  to  establish  a  resulting  trust  under 
the  53d  section  of  the  statute  of  uses  and  trusts,  every  fact  ne- 
cessary to  bring  it  within*  that  section  should  be  averred  in  the 
complaint.  The  plaintiff  should  have  averred  in  her  complaint 
that  the  deed  was  taken  in  the  name  of  Quereau  through  mis- 
take, "  without  the  consent  or  knowledge"  of  the  plaintiff.  {Sto- 
rt/'s  Eq.  Plead.  §§  28,  241,  257.  Sec.  53  of  Uses  and  Trusts. 
IBckey  v.  Young,  IJ.J.  Marsh.  8.  Code,  §§  142, 148.  Bodine 
V.  Edwards,  10  Paige,  504.)  VII.  A  resulting  trust  must 
arise  at  the  time  of  the  execution  of  the  deed ;  therefore  if  the 
revised  statutes  were  out  of  the  way,  the  plaintiff  having  paid 
but  $100  at  the  time  of  the  taking  of  the  deed,  a  trust  would 
only  result  in  her  favor  to  that  amount,  even  if  she  afterwards 
paid  the  whole  of  the  purchase  money.  {Botsford  v.  Burr,  2 
John.  Ch.  409.  3  Paige,  890.  1  Barb.  Ch.  499.  Padgett  r. 
Laivrence,  10  Paige,  170,  15  Wend.  647.  White  v.  Carpen- 
ter, 2  Paige,  238,  241.  Jackson  v.  Moore,  6  Cowen,  706.) 
Vm.  All  the  matters  set  forth  in  the  complaint,  admitting  them 
to  be  true,  do  not  constitute  a  cause  of  action.    (1 R.  S.  28.  i  5L) 

Owen  T.  Coffin,  for  the  respondent.  I.  The  trust  in  this 
case  is  not  such  a  resulting  trust  as  is  forbidden  by  statutt. 
(2  R.  8.  18,  i  51  to  56 ;)  but  is  a  valid  trust.  {Hosford  t. 
MerwiOi  6  Barb.  51.    See  also  the  opinion  of  Justice  Brmm 
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in  this  ease,  11  Barb,  490.)  The  cestui  que  trust  had  no 
knowledge  of  the  form  of  the  conveyance  to  the  trustee,  nor  did 
she  assent  to  its  being  given  in  that  form ;  therefore  the  case 
is  not  within  the  statute.  II.  The  lien  of  neither  of  the  judg- 
ments in  this  case  attached  upon  the  mere  legal  title  of  the 
.  trustee  to  the  land,  the  equitable  title  being  in  another  person. 
The  defendant  being  cognizant  of  the  trust  from  its  inception,  he 
cannot  claim  protection  as  a  bonajide  purchaser,  as  he  also  had 
formal  notice  of  the  equitable  title  of  the  plaintiff  before  he 
purchased.  {Ells  v.  Touslej/,  1  Paige,  280.  Northrup  v. 
Metcalf,  11  Id,  570.  Averill  v.  Loucks,6  Barb.  19.)  III.  This 
court  has  the  power  to  remove  the  lien  of  the  judgments  from 
the  land  in  question.  {Morris  v.  Mmcatt,  2  Paige,  586.  White 
V.  Carpenter,  Id.  217.)  IV.  The  objection  that  Mott  is  not  a 
party  to  the  suit  comes  too  late.  The  question  should  have 
been  raised  by  demurrer.     (Code,  §5 144, 148.) 

By  the  Court,  S.  B.  Strong,  J.  The  evidence  adduced  on 
the  trial  of  this  cause  proves  clearly  that  the  allegations  in  the 
answer,  that  the  defendant  bought  the  property  described  in  the 
complaint  for  his  own  use  and  benefit,  and  not  as  trustee  for  the 
plaintiff,  or  in  any  other  character  for  her ;  that  he  afterwards 
sold  such  property  to  Quereau,  without  any  thing  being  said  at 
any  time  about  its  being  in  trust,  in  any  way,  for  the  plaintiff; 
that  a  deed  was  given  to  Quereau  for  his  use  and  benefit,  and 
not  as  trustee  and  for  the  benefit  of  the  plaintiff;  and  that  the 
place  purchased  was  not  wholly  paid  for  with  her  own  individual 
moneys,  were  palpably  &lse,  and  known  by  the  defendant  to  be 
80,  at  the  time  when  they  were  made,  and  verified  by  the  oath 
of  his  attorney.  It  is  quite  apparent,  too,  that  in  the  acquisition 
and  conveyance  of  the  property  the  defendant  acted  as  the 
confidential  friend  and  adviser  of  the  plaintiff,  and  that  if  the 
transaction  is  unavailable  to  her,  it  is  through  a  mistake  perpe- 
trated by  him  or  with  his  knowledge  and  consent.  For  these 
reasons,  if  we  had  been  compelled  by  some  rigid  rule  of  law  to 
have  allowed  him  to  take  advantage  of  his  own  error,  committed 
uder  tmat^  we  ihonld  have  denied  him  his  costs;  and  if  it  had 
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been  in  our  power,  I  shonld  hare  been  strongly  inclined  to  com- 
pel him  to  pay  the  costs  incurred  by  the  plaintiff  in  trying  the 
&lse  issnes  raised  by  him.  But  however  much  we  may  disap- 
prove  of  the  conduct  of  the  defendant  as  reflected  by  the  evi- 
dence^ if  the  transaction  involved  in  this  controversy  cannot  be 
sustained  for  the  plaintiff's  benefit,  as  it  was  originally  designed, 
we  are  bound  so  to  decide.  There  is  no  power  in  us  to  alter 
a  rule  established. 

In  this  case  there  can  be  no  doubt  but  that  whilst  the  grant 
was  made  to  one  person,  the  consideration  therefor  was  paid  by 
another.  The  defendant  objects  that  but  a  part  of  the  purchase 
money  was  paid  when  the  deed  was  executed,  and  that  if  there 
could  have  been  a  resulting  trust  in  favor  of  the  plaintiff,  it 
would  have  been  only  pro  tanto.  Sut  a  note  was  given  for  the 
residue  at  the  same  time,  in  her  behalf,  by  her  then  friends,  and 
it  is  apparent  that  it  was  the  understanding  at  the  time,  that  it 
was  to  be  paid,  as  it  was  paid,  with  her  money.  That,  in  refer- 
ence to  the  principle  in  question,  was  equivalent  to  the  actual 
payment  of  the  money  at  the  time  when  the  conveyance  was 
made.    It  is  not  necessary  that  the  consideration  should  be  paid 

iin  specie,  but  any  thing  representing  it,  coming  from,  or  in  be- 
half of}  the  cestui  que  trust,  will  be  equally  available  to  protect 
the  beneficial  interest.  The  cases  which  declare  the  unavail- 
abifity  of  subsequent  payments,  have  reference  to  such  as  are 
made  pvrauant  to  arrangements  concocted  after  the  conveyance 
had  been  made  and  consummate^.  The  provisions  of  the  5l8t 
section  in  the  article  of  the  revis^  statutes  vest  the  title  in  the 
alienee,  akhough  the  consideration  may  have  been  paid  by  an- 
other, unless,  as  provided  in  the  &8d  section  of  the  same  article, 
such  alienee  shall  have  taken  the  deed  as  an  absohUe  canveff- 
(Mnce,  without  the  consent  or  knowledge  of  the  person  paying  the 
consideration;  or  unless  the  purohase  shall  have  been  made 
with  another's  moneyi  in  violation  of  some  trust  The  plaintiff 
in  this  case  contends  that  the  deed  was  taken  as  an  absduftt 
conveyance,  without  her  consent  or  knowledge ;  and  that  iitm^ 
ftre  the  transaction  is  not  within  the  prohibition  eoutailwd  ia 
tbe  51st  s9etion|  to  which  I  have  alladed.    Th^  4efipiwt  i» 
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fiwers  that  this  is  not  iverred  in  the  compkint ;  and  that  if  it 
had  been,  the  proof  adduced  would  have  established  the  contrary. 
It  is  true  that  the  comphunt  does  not  in  totidem  verbis  aver 
the  want  of  such  consent  or  knowledge,  but  it  contains  state- 
ments which,  if  true,  show  the  absence  of  both,  and  that  is  all 
that  is  necessary.  The  defendant  was  informed  that  the  plain- 
tiff claimed  an  interest  in  the  property,  and  the  facts  to  estab- 
lish it  were  fully  set  forth;  and  the  reasons  upon  which  the 
rales  of  pleading  were  founded  previously  to  the  enactment  of 
our  new  code,  required  nothing  more.  The  complaint  alleges, 
that  the  plaintiff  proposed  to  the  defendant  to  take  to  himself 
the  legal  title  of  the  property,  in  trust  for  her,  and  to  hold  the 
same  for  her  benefit ;  that  he  thereupon  made  an  agreement  with 
the  vendor,  for  the  property,  and  that  afterwards  the  defendant 
advised  Quereau,  the  plaintiff's  brother,  to  take  a  de^  in  his 
name,  in  trust  for  her,  and  for  her  use,  to  which  it  is  fairly  in- 
ferrible she  assented ;  and  that  although  it  does  not  appear  upon 
the  hce  of  the  deed  but  that  the  land  was  conveyed  to  Quereau 
in  his  own  right,  yet  in  fact  the  same  was  conveyed  to  him  as 
trustee  for  the  plaintiff.  Certainly  these  allegations  in  effect 
negative  any  consent  or  knowledge  of  the  plaintiff  that  the  deed 
should  be  an  absolute  conveyance  to  Quereau.  By  an  absolute 
conveyance  the  statute  undoubtedly  means  a  transfer  of  the 
entire  interest,  legal  and  equitable.  Surely  the  plaintiff  could 
nev^r  have  designed  such  a  transaction,  if  the  allegations  in  her 
complaint  are  true.  She  intended  to  have  the  entire  beneficiary 
interest  secured,  to  herself,  and  that  intention  was  inccmsistent 
with  an  absolute  conveyance  to  another.  Although  a  deed  to 
Quereau  of  property  in  trust  for  the  plaintiff,  in  general  terms, 
might  not  have  vested  any  title  in  him,  yet  she  must  be  consid- 
ered as  having  reference,  in  her  instructions  to  the  defendant,  to 
a  conveyance  which  would  in  fact  secure  the  conveyance  of  the 
property  to  her,  rather  than  to  one  which  should  transfer  it  ab- 
solutely and  beyond  her  control,  to  another.  But  the  property 
might  have  been  conveyed  to  Quereau  in  trust  to  receive  the 
rents  and  profits  and  apply  them  to  her  use  during  her  life,  and 
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at  her  decease  to  convey  the  same  as  she  might  direct,  or  to 
her  heirs. 

It  was  undoubtedly  competent  for  the  plaintiff  to  adduce  parol 
evidence  to  prove  such  a  resulting  trust  as  is  not  invalidated  by 
the  revised  statutes.  (Boyd  v.  McLean,  1  John.  Ch.  Rep,  582, 
and  the  cases  there  cited.)  A  daughter  of  the  vendor  of  the 
property  testified  that  the  defendant,  when  he  made  the  purchase, 
said  that  it  was  for  the  plaintiff;  that  she  had  about  one  thou- 
sand dollars  that  was  left  to  her  by  some  of  her  friends,  and  she 
wished  to  lay  it  out  in  property.  And  Quereau  swore  that  the 
defendant  told  him  that  the  plaintiff  wanted  him  to  take  the 
deed  in  his  own  name,  for  her.  Certainly  these  wishes  of  the 
plaintiff  did  not  indicate  an  absolute  conveyance  to  Quereau,  but 
the  contrary.  There  is  no  evidence  that  the  plaintiff  ever  saw 
the  deed,  or  heard  any  thing  about  its  terms  until  after  it  had 
been  recorded.  The  evidence  then  shows  that  the  plaintiff's 
wish,  as  communicated  to  the  defendant,  was  that  the  property 
should  be  purchased  and  a  conveyance  taken  (in  her  brother's 
name)  for  her,  but  that  the  conveyance  was  to  her  brother  in 
absolute  terms,  and  there  is  nothing  from  which  an  inference 
can  be  drawn  that  she  ever  saw  it,  or  knew  in  what  terms  it 
was  couched,  until  after  the  purchase  had  been  consummated. 
Under  these  circumstances  wc  are  well  warranted  in  coming  to 
the  conclusion  that  the  conveyance  was  absolute  without  her 
knowledge  or  consent ;  especially  when  taking  into  consideration 
the  fact  she  is  and  was  at  the  time  a  married  woman ;  and  that 
the  law  justly  requires  strong  evidence  to  prove  a  consent  by  a 
married  woman  which  would  go  to  divest  her  of  her  property. 
{CUmcy^s  Rights  of  Married  Women,  585,  6,  7.) 

I  think  that  the  decree  made  at  the  special  term  is  right,  and 
that  it  should  be  affirmed  with  costs. 

[Kings  Gcnbral  Term,  October  8, 1853.  BarciUo,  Brown  and  S.  B.  Stnmgt 
Ja«ficei.l 
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Where  goods  were  sent  to  a  railroad  depot  and  deposited  on  the  stoop  of  the 
freight  hoase,  no  one  heing  there  to  receive  thenii  and  the  cartman  subse- 
quently informed  the  A-eight  agent  that  the  owner  of  the  goods  would  call 
and  order  wkere  they  should  go :  bat  there  was  no  proof  that  any  snch  direc- 
tion was  ever  given  by  the  owner ;  Held  that  the  company  were  not  in  do- 
fault,  and  conki  not  be  made  liable,  for  not  transporting  the  goods. 

And  the  owner  having  subsequently  taken  away  a  portion  of  the  goods,  with- 
out any  permission  of  the  company,  or  the  presence  of  any  one  in  their  be- 
half; Udd  that  he  was  bound  to  show  the  value  of  the  portion  taken,  before 
calling  upon  a  Jury  or  referee  to  decide  what  was  retained,  or  that  any  part 
was  retained. 

Hearsay  evidence  is  inadmissible,  to  show  who  was  the  freight  agent  of  a  rail* 
road  company,  at  a  given  time. 

This  was  an  appeal  by  the  defendants  from  a  judgment  en- 
tered at  a  special  term,  upon  the  report  of  a  referee.  The  ac- 
tion was  brought  to  recover  for  certain  carpenter's  tools,  of  the 
alleged  value  of  $135,  contained  in  two  chests,  stated  by  the 
plaintiff  to  have  been  left  by  him  in  the  defendants'  freight  house 
at  Poughkeepsie,  in  the  spring  of  1852,  and  delivered  to  the  de- 
fendants, to  be  kept  and  conveyed  as  freight,  on  their  railroad, 
to  some  place  on  the  line  of  said  road,  to  be  thereafter  designa- 
ted by  the  plaintiff,  for  a  certain  reasonable  reward,  and  to  be 
safely  delivered  to  the  plaintiff  at  that  place.  And  the  plaintiff 
averred  that  he  directed  the  defendants  to  convey  the  goods  to 
Yonkers ;  but  that  the  defendants  fidled  to  convey  the  said  tools 
to  Yonkers,  and  through  their  carelessness  and  negligence  the 
same  were  lost.  The  plaintiff  further  alleged  that  he  had  de- 
manded the  goods  of  the  defendants,  and  they  had  refused  to  de- 
liver them.  The  answer  contained  a  general  denial  of  the  alle- 
gations in  the  complaint,  and  alleged  that  if  any  tools  were  left 
by  the  plaintiff  at  the  defendants'  depot  or  warehouse,  they  were 
left  at  the  plaintiff's  own  risk,  and  without  any  order  to  freight 
the  same,  and  were  afterwards  taken  away  by  him.  On  the  trial 
before  the  referee,  the  plaintiff  proved  by  the  cartman  that  he 
carried  the  boxes  to  the  defendants'  depot  at  Poughkeepsie  and 
set  them  on  the  stoop  of  the  freight  house ;  no  one  being  there 
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at  the  time  ;  that  he  again  went  down,  on  the  afternoon  of  the 
same  day,  and  the  tools  were  on  the  stoop  as  he  left  them  ;  that 
he  told  the  man  to  put  them  in  the  freight  house,  and  the  plaan- 
tiflf  would  be  down  and  order  where  they  should  go ;  that  the  man 
put  them  in  the  freight  house ;  it  was  one  of  the  men  who  re- 
ceives and  delivers  freight ;  that  he  informed  Russell,  the  freight 
agent,  the  next  morning,  that  Spade  would  be  down  and  order 
where  they  were  to  go,  who  answered  it  was  all  right,  that  Spade 
had  spoken  to  him  about  it.  The  plaintiff  also  proved  that,  about 
the  middle  of  August,  1852,  he  served  upon  Mr.  Morgan,  who 
was  said  to  be  then  the  freight  agent  of  the  company,  a  paper  de- 
manding the  tools.  The  defendants  proved  by  Mr.  Russell,  the 
freight  agent  at  the  time  the  goods  were  left,  that  he  never  re- 
ceived any  directions  from  the  plaintiff  to  ship  them  to  Yonkers. 
It  was  also  proved  that,  on  several  occasions  while  the  boxes  re- 
mained in  the  freight  house.  Spade  came  there  and  carried  away 
portions  of  the  tools.  The  referee  found  that  there  was  a  full  and 
perfect  delivery  of  the  tools  to  the  defendants,  as  common  car- 
riers, and  that  the  plaintiff,  afterwards,  with  the  knowledge  and 
consent  of  a  person  in  the  employ  of  the  defendants,  took  away 
a  part  of  the  articles,  amounting  in  value  to  $30,62 ;  and  that 
a  demand  of  the  goods  was  duly  made,  of  the  company.  He  re- 
ported in  fiskvor  of  the  plaintiff  for  $89,90. 

T.  C.  CampdljtoT  the  plaintiff. 

•  M.  North,  for  the  defendants. 

Bff  the  Court,  S.  B.  Strong,  J.  The  plaintiff  sets  forth  in 
his  comphuAt  that  the  goods  in  question  were  delivered  to,  a&d 
received  by,  the  defendants,  tabe  kept  and  conveyed*  as  fi^i^t 
to  some  place  on  the  line  of  the  railroad,  to  be  afterwards  desig- 
nated by  him ;  and  that  he  directed  the  defendants  to  carry  sudi 
goods  to  Yonkers.  The  plaintiff  did  not  deliver  the  goods  in  pe^ 
son,  but  sent  them  to  the  depot  by  a  cartman.  The  cartman 
tettifled  that  be  saw  no  one  at  the  depot,  when  he  left  tiie  goods 
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there,  bnt  that  on  the  afternoon  of  the  same  day  he  saw  the 
goods  in  the  stoop  where  he  had  left  them,  and  then  told  a  man 
whom  he  saw  there  to  put  them  in  the  freight  house  and  that 
"  the  plaintiff  would  be  down  and  order  where  they  sliould  go,^^ 
And  that  he  afterwards  saw  Mr.  Russell,  the  freight  agent,  and 
told  him  that  the  plaintiff  would  be  down  and  order  where  the 
goods  were  to  go.  The  plaintiff  had  previously  intimated  a  wish 
to  Mr.  Russell  that  they  should  be  forwarded  to  Yonkers,  but 
not  in  very  decided  terms ;  and  the  subsequent  direction  com- 
municated by  the  person  to  whom  he  intrusted  the  transporta- 
tion of  his  property  to  the  said  road,  was  the  only  one  which  it 
would  have  been  safe  or  proper  for  the  company  to  follow.  There 
is  no  proof  that  the  plaintiff  ever  gave  any  subsequent  direction 
to  transport  his  goods  to  Yonkers,  and  therefore  the  defendants 
were  not  in  default  for  not  conveying  them  to  that  place. 

The  goods  were  simply  deposited  with  the  defendants.  The 
plaintiff  was  of  course  entitled  to  them  on  paying  or  tendering  to 
the  company  a  reasonable  compensation,  and  making  a  demand 
of  the  proper  officer.  He  did  obtain  a  portion  of  them,  but  to 
what  extent  does  not  appear.  As  ho  took  them  without  any  per- 
mission of  the  company,  or  the  presence  of  any  one  in  their  be- 
half, he  is  bound  to  show  what  they  were,  before  calling  upon 
a  jury  or  referee  to  decide  what  was  retained,  or  that  any 
were  retained.  When  he  took  what  he  had  abstracted  from  the 
chests,  to  the  cartman,  he  said  he  had  Skfew  more  which  he  would 
like  to  have  the  cartman  bring  up,  but  there  is  no  evidence  that 
any  were  in  possession  of  the  defendants  when  he  made  his  final 
demand.  The  proof  as  to  the  quantity  or  value  of  the  goods  taken 
away,  was  very  defective. 

The  complaint  does  not  set  forth  any  distinct  claim  for  the 
non-delivery  of  the  property  to  the  plaintiff.  The  demand  and 
refusal  stated  have  reference  to  the  failure  of  the  defendants  to 
comply  with  their  obligation  as  common  carriers,  and  the  conse- 
quent injury.  If  the  plaintiff  relied  at  all  upon  a  demand  and 
reftisal  of  the  goods,  there  was  none  proved,  as  it  was  not  shown 
that  the  person  upon  whom  a  demand  was  made,  was  the  proper 
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agent  of  the  defendants,  or  indeed  an  agent  at  all,  except  by 
hearsay  evidence,  which  was  objected  to  and  was  not  competent. 
The  judgment  at  special  term  should  be  reversed,  and  the  re- 
port of  the  referee  set  aside,  costs  to  abide  the  event. 

[EiNOB  General  Term,  October  3, 1853.    Bareulo,  Broum  and  S.  B.  Strong, 
Joitices;]  , 


Horner  and  others  vs.  Wood  &  Lyman. 

Iki  an  action  to  recover  a  stipulated  monthly  compensation  for  fdmithin^,  or 
being  ready  to  Aimisfa,  certain  steam  power  to  the  defendants,  under  » 
written  contract  for  one  year  between  the  parties,  the  defendants,  for  the 
purpose  of  showing  a  satisfactory  reason  for  abandoning  the  use  of  the  power 
before  the  time  specified  in  the  contract  had  expired,  offered  to  prove  that 
accidents  fatal  to  human  litb  had  resulted  from  the  use  of  the  machinery 
which  supplied  the  power,  both  before  they  had  commenced,  and  after  they 
had  ceased,  using  it.  That  fact  was  not  set  up  as  a  defense  in  the  answer ; 
and  the  eyidenoe  was  excluded.  Held,  that  if  the  accidents  had  resulted 
from  any  previous  defect  in  the  machinery,  or  from  the  habitual  careless- 
ness or  mismanagement  of  the  person  who  had  charge  of  it,  at  the  time 
when  it  was  operating  fiyr  the  defendants,  they  should  have  proved,  or  of> 
fered  to  prove  those  facts,  in  order  to  show  the  applicability  of  the  proposed 
evidence ;  and  that  the  evidence  was,  under  the  circumstances,  properly 
excluded. 

jStdd  also,  that  evidence  that  the  defendants  had  made  contracts  with  various 
persons  to  sell  them  saws,  to  be  manufkctured  by  them,  under  their  con- 
Uwti  but  which  they^had  been  unable  to  AUfiU,  by  reason  of  tlie  fkilmvef 
thd  plainti£b  to  perform  their  engagements,  whereby  tho  defendaaitrhaA 
sustained  damages,  was  inadmissible ;  the  damages  offered  to  be  proved 
behkg  too  remote. 

Ill  awarding  damages  for  the  non-performance  of  an  (existing  contract,  the 
gafais  or  profits  of  collateral  enterprises,  in  which  tiie  party  cUdmine;  theitt 
has  been  induced  to  engage,  by  relying  upon  the  peribnnance  of  ioek  eoi^ 
tract,  cannot  be  included. 

Although  the  charge  of  a  Judge,  on  the  trial,  may  be  incorrect,  upon  a  partio- 
ular  point,  yet  if  the  question  has  no  bearing  upon  the  issues  raised  by  thtf 
defbndanti,  and  actually  tried,  the  error  can  in  no  manaef  prcjudte*  tlw 
M^skOaatti  aad  thovld  be  AiKegaidtd  on  a  ttetl^  te  a  iMif  ftfiaL 
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Appeal  firom  a  judgment  entered  at  a  special  term,  upon  &.e 
verdict  of  a  jury.  The  complaint  alleged  the  making  di  a  con- 
tract between  the  plaintiffs  and  the  defendants,  by  which,  among 
other  thmgs,  it  was  agreed  that  the  plaintiffs  should  forniah  to 
the  defendants  steam  power  from  their  steam  engine  in  the  Sing 
Sing  prison,  sufficient  to  drive  six  grindstoneB^  and  other  ma- 
chiner J  therein  specified,  to  do  certain  specified  work  for  the 
defendants,  for  one  year  from  the  first  day  of  S^y,  1851,  for 
$100  per  month,  payable  at  the  end  of  each  month  ;  and  averred 
performance  on  the  part  of  the  plaintiffs,  and  the  furnishing;  of 
the  steam  power  for  the  six  months  ending  on  the  Slat  of  Octo- 
ber, 1851 ;  concluding  with  a  demand  of  judgment  for  $600, 
with  interest  on  each  monthly  installment,  from  the  first  day  of 
the  ensuing  month.  The  answer  admitted  the  making  of  the 
contract ;  denied  performance  by  the  pkintifis ;  alleged  that  the 
plaintiffs  fiiiled  to  fiimish  the  defendants  with  the  necessary 
shop-room  for  their  machinery,  as  they  were  bound  to  do  by  the 
same  contract ;  and  averred  that  the  steam  engine  of  the  phdn- 
tiffs  was  run  so  irregularly,  fas  to  speed  and  force,  as  to  render 
frequent  and  expensive  changes  of  gearing  in  the  machinery  of 
the  defendants  necessary,  to  avoid  accidents :  that  it  did  not 
drive  their  grindstones,  and  other  machinery,  in  such  maimer  ae 
to  enable  the  defendants  to  perform  their  work ;  and  that  in  G<m* 
sequence  the  defendants  suffered  great  loss  of  time  and  damage 
in  their  business,  which  they  claimed  to  irecoup  against  the  de- 
mands of  the  plaintifi.  It  also  averred  that  in  consequence  of 
the  non-performance  of  the  contract  by  the  plaintiffs,  the  da» 
fcndents  were  compelled  to  procure  other  shop-room,  and  to  piUD- 
chase  a  steam  ei^ne,  and  other  machinery,  for  the  purposes  of 
their  business,  and  denied  the  alleged  indebtedness.  The  reply 
denied  the  several  matters  of  defense  alleged  in  the  answer. 
The  cause  was  tried  at  the  Westchester  circuit  in  March,  1852, 
before  Mr.  Justice  Brown ;  and  a  verdict  rendered  for  the  plainr 
tifis,  for  the  fiill  amount  of  their  claim,  as  stated  in  tlie  summons 
end  eomplaint  A  easeand  bill  of  exceptions  having  been  made 
and  sealed,  s  motion  for  a  new  trial  was  made  at  the  special 
Ion  Ud  in  the  eonnty  of  Kings,  in  November,  1852,  bcfim 


388      CASES  m  the  supreme  court. 

Horner  v.  Wood. 

Mr.  Justice  Strong.  The  motion  was  denied ;  and  judgment 
entered  up  and  docketed,  on  the  11th  of  December,  1852,  for  the 
amount  of  the  verdict,  with  interest  and  costs.  From  this  judg- 
ment the  defendants  appealed. 

/.  W,  Tompkins,  for  the  plaintiffs. 

/.  S.  Carpentier,  for  the  defendants. 

By  the  Court,  S.  B.  Strong,  J.  The  plaintiffs  seek  to  re- 
cover a  stipulated  monthly  compensation  for  furnishing,  or  being 
ready  to  furnish,  certain  steam  power  to  the  defendants,  from 
the  first  of  May  to  the  first  of  November,  1851.  The  defendants 
offered  to  prove  that  accidents  fatal  to  human  life  had  resulted 
from  the  use  of  the  machinery  which  supplied  the  power,  both 
before  they  had  commenced,  and  after  they  had  ceased,  using  it. 
The  proposed  evidence  to  that  effect  was  excluded  by  the  learned 
judge  who  tried  the  cause.  The  defendants'  object  was  to  show 
a  satisfiictory  reason  for  abandoning  the  use  of  the  power,  before 
the  time  specified  in  their  contract  had  expired.  But  they  had 
not  aUeged  that,  by  way  of  defense,  in  their  answer ;  and  if  they 
had  done  so,  there  is  nothing  to  show  that  the  alleged  accidents 
happened  from  any  cause  existing  at  the  time  when  the  ma- 
chinery was  in  operation  for  them.  If  the  accidents  had  resulted 
from  any  previous  defect  in  the  machinery,  or  firom  the  habitual 
carelessness  or  mismanagement  of  the  person  who  had  charge 
of  it,  at  the  time  when  it  was  operating  for  the  defendants, 
they  should  have  proved,  or  offered  to  prove,  those  facts,  to  show 
the  applicability  of  evidence  which  was  otherwise,  sjid;  from  any 
thing  that  appeared,  irrelevant.  The  evidence  was,  under  the 
circumstances,  properly  excluded. 

The  defendants  also  offered  to  prove  that  they  had  made  con- 
tracts with  various  persons  to  sell  them  saws  which  might  be 
manufactured  by  them  under  their  contract,  but  which  they  had 
been  unable  to  fulfill  by  reason  of  the  failure  of  the  plaintiffs  to 
perform  their  engagements,  whereby  the  defendants  had  sus- 
tained damages ;  but  the  learned  judge  ahK>  decided  that  th» 
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proposed  evidence  was  inadmissible.  The  objection  to  it  is,  that 
the  damages  which  it  was  proposed  to  prove  were  too  remote. 
Such  as  resulted  directly  firom  the  alleged  non-perfovmance  by 
the  plaintiffs  of  the  stipulations  in  the  contract,  and  from  that 
cause  only,  were  provable  and  allowsflble ;  but  those  which  were 
caused  by  something  out  of  such  contract,  as  by  engagements 
made  by  one  of  the  parties  with  strangers,  were  indirect,  and 
could  not  be  recouped  by  the  defendants  in  this  suit.  Parties, 
when  they  enter  into  contracts,  may  well  be  supposed  to  con- 
template the  ordinary,  (and  if  I  may  use  the  expression  here,) 
natural  incidents,  either  from  performance  or  non-performance. 
But  neither  can  be  supposed  to  take  into  consideration  any 
transaction  between  the  other  and  strangers.  All  persons 
should  design,  when  they  make  eng^bgements,  to  fulfill  them ; 
but  unexpected  events  may  transpire  which  may  deprive  them 
of  the  ability  to  do  so ;  and  few  would  enter  into  contracts  of  any 
considerable  extent  as  to  the  subject  matter,  or  time,  if  they 
should  thereby  incidentally  assume  the  responsibility  of  carry- 
ing out  other  arrangements  over  which  they  had  no  control,  and 
the  existence  of  which  was  unknown  to  them.  Masterton  v. 
The  MayoTy  ^•c.  of  Brooklyn^  (7  Hill,  61,)  decides  that  in 
awarding  damages  for  the  non-performance  of  an  existing  con- 
tract, the  gains  or  profits  of  collateral  enterprises  in  which  the 
party  claiming  them  has  been  induced  to  engage  by  relying  upon 
the  performance  of  such  contract  cannot  be  included.  The 
chief  justice  (Nelson)  says,  "  it  has  been  held  that  the  loss  of  any 
speculation  or  enterprise  in  which  a  party  may  have  embarked, 
relying  on  the  proceeds  to  be  derived  from  the  fulfillment  of  an 
existing  contract,  constitutes  no  part  of  the  damages  to  be  recov- 
ered in  case  of  a  breach."  He  cites  in  support  of  this  proposi- 
tion Clare  v.  Maynardy  (6  Adol  ^  Ellis,  519 ;)  Walker  v. 
Moore,  (10  Bam.  ^  Cress.  416 ;)  Cary  v.  Grunum,  (4  HUI, 
627 ;)  and  Chitty  on  Cont.  458,  870.  The  evidence  to  prove 
such  damages,  in  this  case,  was  properly  excluded. 

The  defendants  do  not  set  up  in  their  answer,  as  an  absolute 
defense,  or  at  all,  that  their  obligation  to  pay  the  monthly  in- 
stallments claimed  in  this  suit,  was  dependent  upon  the  entire 
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pjerformajijce  of  eaeh  and  all  of  the  plauitiflf's  engageneBto 
during  the  time  for  which  they  beeame  due.  If  ^ey  bad  doae 
so,  the  question  would  have  arisen  whether  such  would  hare 
been  the  rational  construction  of  a  contract  embracing  so  uiahy 
particulars — and  whether,  4f  it  had  been,  the  defendants  would 
not  have  been  precluded  from  availing  themselves  of  the  ob- 
jection as  an  absolute  and  entire  bar  against  the  recovery  of 
an  installment  for  any  month,  by  continuing  their  op^nitioiis 
into  another.  The  courts  have  latterly  somewhat  relaxed  the 
old  rule  on  the  subject  of  conditions  precedent,  in  eases  where 
it  could  be  done  without  effecting  injustice ;  probably  from  a 
disposition  not  to  deprive  a  party  of  all  compensation  for  ser- 
vices rendered  and  accepted,  because  the  party  asking  for  it  may 
not  have  fully  complied  with  his  .engagements,  perhaps  in  some 
minute  and  unimportant  particular,  and  without  any  intent  to  omit 
doing  what  he  had  contracted  to  do.  Justice  is  more  effectually 
insured  in  such  cases  by  giving  to  one  what  his  services  to  an- 
other are  really  worth ;  deducting  all  such  damages  as  may 
have  resulted  from  a  breach,  by  the  party  seeking  compensation, 
of  any  part  of  the  contract.  The  relaxation  of  the  rule  ex- 
tends no  &rther  than  to  cases  where  the  condition  has  reference 
to  a  matter  which  is  divisible,  or  possessed  of  various  attributes, 
where  the  deficiency  in  quantity  or  quality  can  be  ascertained 
and  estimated,  and  an  allowance  made  for  it  which  shall  fully 
compensate  the  disappointed  party.  Nor  does  it  extend  to  cases 
where  full  performance  is  expressly  made  a  condition  precedent 
In  the  case  under  consideraticm,  there  is  no  direct  stipulation  to 
that  effect.  All  that  is  said  as  to  that  is,  that  '^  the  parties  of 
the  second  part  agree  to  pay  to  the  parties  of  the  first  part  for  the 
said  steam  power,  to  be  furnished  as  aforesaid,"  at  the  rate  of 
one  hundred  dollars  per  month,  at  the  end  of  each  month.  In 
the  case  of  Ritchie  v.  Atkinson^  (10  Peters^  295,)  a  ship  master 
had  agreed  with  a  fireighter  to  carry  a  complete  cargf}  of  iron 
and  hemp  at  so  much  per  ton  for  cash.  The  master^  from  some 
oause  for 'which  he  was  not  answerable,  bad  conveyed  bat  a  part, 
(although  a  lai'ge  part,)  of  a  cargo  which  wa^s  receive  by  the 
£rfii|^ter.    In  an  action  fiur  the  compefisatiom  tb^  i>bJMfciw  wai 
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Tadsedy  aod  very  ably  argued,  that  the  carriage  of  a  complete 
cargo  was  a  condition  precedent  to  any  obligation  to  pay  any 
thing ;  but  the  court  decided  that  there  might  be  a  recovery 
pro  tanto,  leaving  the  master  liable  for  any  damages  consequent 
upon  the  non-fulfillment  of  his  engagement  as  to  the  residue. 

The  only  defense  set  up  by  the  defendants  in  their  answer  is, 
that  by  reason  of  the  non-performance  of  the  plaintiff's  engage 
ment  in  various  particulars  they  have  sustained  damages  to  a 
large  amount  which  they  seek  to  recoup.  As  to  these,  all  the 
admissible  evidence  offered  by  them  was  received;  and  th« 
question  was  fully  and  fetirly  submitted  to  the  jury.  The 
question  as  to  the  dependence  or  independence  of  the  covenants 
had  no  bearing  upon  the  issues  raised  by  the  defendants,  and 
actually  tried ;  and  if  the  judge  was  incorrect,  on  this  point,  in 
what  he  said  to  the  jury,  the  error  could  in  no  manner  have 
prejudiced  the  defendants,  and  should  be  disregarded  in  their 
motion  for  a  new  trial.  {Shorter  v.  The  People,  2  Comst  198. 
The  Peopk  v.  Lohman,  2  Barb.  S.  C.  R.  216.) 

There  is  another  reason  why  the  mistake,  if  any,  did  not 
prejudice  the  defendants.  The  jury  have  found,  in  effect,  that 
the  plaintiffs  did  fully  perform  their  engagements ;  unless  there 
was,  which  is  not  pretended,  some  breach  for  which  the  conse- 
quent damages  were  merely  nominal. 

The  jury  would  however,  I  think,  have  been  warranted  by 
the  evidence  in  making  some  deduction  fix)m  the  plaintiffs'  de- 
mand. But  the  question  was  fairly  submitted  to  them,  and 
there  was  not  such  a  preponderance  in  fiivor  of  the  defendants, 
<m  the  question  of  recoupment,  as  to  authorize  me  to  disturb 
the  verdict. 

The  motion  for  a  new  trial  must  be  denied,  with  costd. 

[E1NO8  General  Term,  October  8, 1868.  BaraUo,  Brown  and  51 B.  Strongs 
JnsticeB.] 
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A  person  owning  real  estate  in  the  city  of  New- York,  and  paying  taxes  on  it, 
may  prosecute  an  action  against  the  corporation,  on  behalf  of  himself 
and  other  tax  paying  citizens,  to  enjoin  them  from  expending  the  money 
to  be  raised  by  taxation,  in  repairing  or  paving  a  street  in  a  manner  coa- 
trary  to  an  express  law,  and  tending  to  add  to  the  taxes  of  the  inhabitants. 
Edmonds,  J.  and  Morris,  J.  dissented. 

Snch  suit  need  not  be  instituted  by  the  attorney  general ;  nor  is  it  necessary 
for  him  to  join  in  it.    Edmonds,  J.  and  Morris,  J.  dissented. 

The  corporation  of  the  city  of  New- York  has  bo  power  to  make  a  contract 
with  an  individual  for  the  paving  of  streets,  without  adverttsing  for  propo- 
sals, and  giving  it  to  the  lowest  bidder. 

This  was  an  appeal  by  the  defendants  from  an  order  made  at 
a  special  term,  denying  the  plaintiffs'  motion  for  a  permanent  in- 
junction, discharging  the  order  to  show  cause,  and  dissolving 
the  temporary  injunction.  The  injunction  asked  for,  was  a 
writ  to  be  issued  against  the  defendants,  the  mayor,  aldermen 
and  commonalty  of  the  city  of  *New-York,  commanding  and 
requiring  them  to  abstain  and  refrain  from  directing,  permitting 
or  suffering,  or  attempting  to  permit,  direct  or  suffer  the  defend- 
ant Bartholomew  Purdy,  commissioner  of  repairs  and  supplies, 
entering  into,  making  or  executing  a  contract  with  the  defend- 
ants Buss  and  Reid,  or  either  of  them,  for  the  paving  of  Chat- 
ham-street, Park  Row,  Bowery  and  Fourth  Avenue,  as  contem- 
plated in  and  by  a  resolution  of  the  board  of  assistant  alder- 
men passed  the  27th  day  of  December,  1852,  as  in  the  complaint 
mentioned,  and  also  against  the  said  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New- York,  and  the  said  Bartholomew 
Purdy,  commanding  them  and  each  of  them  to  abstain  and  refrain 
from  entering  into,  signing,  executing  or  receiving,  or  attempt- 
ing to  enter  into,  sign,  execute  or  receive  the  contract  mentioned 
in  the  said  complaint  and  in  the  said  resolution  therein  contained, 
or  any  like  or  similar  contract,  and  from  carrying  or  attempting  to 
carry  into  effect  the  said  resolution,  and  also  commanding  the  said 
Horace  P.  Buss  and  George  W.  Beid  to  abstain  and  refrain 
from  entering  into,  accepting,  executing  or  attempting  to  enter 
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into,  accept  or  ezecate  such  contract  as  in'  the  said  resolution 
and  complaint  mentioned  and  contained. 

The  facts  appear  very  fully,  in  the  following  opinions,  deliv- 
erd  by  members  of  the  court. 

Wm,  Curtis  Noyesy  for  the  plaintiffs. 

Robert  J.  Dillon,  for  the  corporation. 

Willardy  Sweeney  ^  Anderson,  for  the  defendants,  Russ  & 
Beid. 

Mitchell,  J.  The  first  question  is,  can  a  person  owning 
real  estate  in  the  city  of  New- York  and  paying  taxes  on  it, 
prosecute  an  action  against  the  corporation,  on  behalf  of  himself 
and  other  tax-paying  citizens,  to  enjoin  them  from  expending 
the  money  to  be  raised  by  taxation,  in  repairing  or  paving  a 
street  in  a  manner  contrary  to  an  express  law,  and  to  add  to 
the  taxes  of  the  citizens  ? 

In  Adriance  v.  The  Mayor,  ^c,  of  New-  York,  (1  Barb. 
S.  C.  R.  19,)  a  suit  by  a  tax-payer  was  instituted,  in  a  case 
where  the  corporation  was  about  to  appropriate  the  moneys  of 
the  city  contrary  to  law.  In  Kirby  and  others  v.  The  Mayor, 
Sfc.  of  New-  York,  and  Berrien,  a  suit  was  also  sustained  by 
tax -payers,  the  corporation  being  about  to  purchase  ground  for 
purposes  of  burial,  out  of  the  city.  In  Christopher  v.  The 
Mayor,  ^c.  of  New-  York,  (13  Barb.  567,)  the  question  was 
raised  and  ably  argued  at  general  term,  and  decided  in  favor  of 
the  right  of  the  tax-payer  to  sue,  {seep.  571.)  The  judge  who 
gave  a  dissenting  opinion  in  that  case,  said  nothing  on  this 
question ;  but  he  regards  the  decision  of  the  court  as  authority 
until  reversed.  In  Milhau  v.  Sharp — ^the  Broadway  railroad 
ca(^e — (15  Barb.  198,)  and  in  Stuyvesant  v.  PearsaU — ^the 
second  avenue  railroad  case— (/<i.  244)  the  same  question  was 
again  presented  at  the  general  term,  and  with  the  same  result. 

The  counsel  for  the  defendants  in  this  case  argued  this  ques* 
ti<m  in  Christopher^s  case,  and  then  with  as  much  ability  and 
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ing^uity  and  as  mncli  at  length  as  in  this  case ;  and  his  dia- 
tinguished  associate  made  that  question  one  of  the  main  points  of 
his  argument.  The  question  had  therefore  been  fairly  argued, 
and  maturely  considered  and  passed  upon,  before  it  was  discussed 
in  this  case.  The  previous  decisions  should  therefore  bo  adopt- 
ed as  conclusive,  until  reversed. 

It  is  supposed  that  the  court,  in  the  above  cases,  overlooked 
the  provisions  in  the  revised  statutes  as  to  ^'  proceedings  against 
corporations  in  equity."  (2  R.  S.  462.)  Before  that  statute  was 
passed,  Chancellor  Kent  had  decided  that  an  injunction  did  not 
lie,  at  the  suit  of  the  attorney  general^  to  prevent  an  insurance 
company  from  doing  banking  business;  that  this  attempt  to 
exceed  its  chartered  powers  was  a  public  offence  over  which 
chancery  had  no  jurisdiction,  and  was  to  be  met  by  the  remedy 
provided  in  the  courts  of  law  by  quo  warranto  or  an  information. 
{Atiomep  General  v.  Utica  hisurance  Co,  2  John.  Ch.  380.) 
But  the  chancellor  there  made  a  broad  distinction  between  that 
case  and  the  case  of  a  private  injury.  He  said  ''  if  the  direct* 
ors  of  the  Utica  Insurance  Company  were  to  appropriate  the 
funds  or  capital  of  the  company  to  their  own  private  emolument, 
or  if,  disregarding  the  business  of  insurance,  they  were  to  di- 
vert the  funds  to  the  destruction  of  that  object,  by  making 
roads,  and  canals,  or  building  theaters  or  churches,  I  have  no 
doubt  this  court  would  have  a  right,  and  would  be  bound,  to  inter- 
fere and  check  the  abuse.  But  when  the  question  is,  whether 
^  ^corporation  has  forfeited  its  chsurter,  or  has  usurped  a  firan* 
(^ite,;or  has  broken  a  penal  law,  the  case  is  widely  different. 
This  court  ia  not  the  proper  tribunal  to  sustain  the  prosecution, 
.or*:  to  inflict  the  punishment."  '^  There  is  no  complaint  on  the 
part  of  the.  stockholders  of  misconduct,  nor  is  the  infermation 
^jguftded  on  any  thing  of  that  kind."  Did  not  the  chancellor 
mean  by  this  that  if  there  were  any  violation  of  the  charter 
injuribtts  to  the  corporation,  they  were  the  proper  parties  to 
complain,  and  might  proceed  by  injunction ;  but  that  if  the  aet 
complained  of  was  one  affecting  injuriously  only  the  people  in 
their  sovereignty — as  by  usurpaticm  of  a  franehise  not  granted 
by  the  peepld— then  the  attorney  geBend  wftil  of  e0U»t  thi 
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proper  complainant,  but  his  remedy  was  ample  at  law  and  was 
therefore  there  only?  The  legislature  after  this,  deeming  the 
remedy  at  law  too  tedious,  and  the  more  summary  proceeding 
by  injunction  necessary,  gave  by  the  revised  statutes  power  to 
the  attorney  general,  even  in  the  case  of  a  usurpation  of  a  fran- 
chise, a  right  to  sue  in  chancery.  The  giving  of  this  additional 
right  to  the  attorney  general,  Vas  not  intended  to  take  away 
any  rights  which  private  individuals  had  before  enjoyed. 
Accordingly,  a  private  individual  may  still  obtain  an  injunction 
to  prevent  a  company  in  which  he  is  a  corporator  from  using  its 
funds  for  purposes  unauthorized  by  its  charter.  That  is  an 
injury  to  his  private  rights.  If  he  has  this  right  in  case  of  a 
private  corporation,  then  the  part  of  the  revised  statutes  refer- 
red to,  did  not,  in  any  case  which  it  provided  for,  confer  the 
exclusive  right  to  sue,  on  the  attorney  general ;  but  left  all 
corporators,  (whether  of  public  or  private  corporations,)  who 
before  had  a  right  to  sue,  the  same  right  in  full  force.  Without 
the  act  the  attorney  general  could  not  sue  in  chancery,  and  the 
act  was  passed  simply  to  cure  that  defect.  This  court  having 
repeatedly  held  that  a  tax  payer  has  such  an  interest  in  the 
money  raised  and  to  be  raised  by  the  city,  that  he  may  prose- 
cute i^ch  an  action  where  the  corporation  is  committing  such  a 
violation  of  its  charter  as  will  add  to  the  burthen  of  the  tax 
payers,  and  the  statute  not  taking  away  any  individual  rights, 
but  merely  giving  an  additional  remedy,  the  right  of  the  tax 
payers  to  sue  must  be  sustained.  The  injury  done  in^ 
by  excessive  taxation  unauthorized  by  law,  is 
in  which  the  tax  payers  of  the  city  are  the  in(j 
rather  than  the  public.  The  people  out  of 
part  of  the  burthen,  and  the  people  within  the 
tax  payers,  also  bear  no  part  of  it  It  is  ther 
peculiar  to  one  body  of  men — ^the  tax  payers  of 

The  second  question  was,  whether  the  corporatic 
a  oontract  without  advertising  for  proposals,  and  giving  it  to  the 
lowest  bidder.  This  was  deeided  in  the  negative,  in  the  case  of 
Chrisiopker;  and  the  judge  who  dissented  firom  his  brethren 
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on  that  point  feels  bound  by  the  decision  of  the  court,  what- 
erer  may  have  been  his  individual  opinion. 

These  two  points  being  against  the  defendants,  the  injunction 
should  be  sustained,  and  the  order  appealed  from  reversed  with- 
out costs. 

Roosevelt,  J.  The  plaintiffs  in  this  case,' as  owners  of  real 
estate  and  ttzx  payers  in  the  city  of  New  York,  on  behalf  of 
themselves  and  all  others  similarly  situated,  claim  relief  by  in- 
junction against  the  corporation  of  the  city,  on  the  ground  of  an 
alleged  attempt  wrongAiUy  to  appropriate  the  public  moneys  and 
property,  and  thereby  to  incumber  the  plaintiffs'  real  estate  with 
undue  taxation,  by  entering  into  an  alleged  unlawful  contract 
with  Messrs.  Russ  and  Reid  for  pavmg  the  Bowery  and  other 
streets,  at  an  expense  of  nearly  three-quarters  of  a  million  of 
dollars. 

In  December,  1852,  it  appears,  Messrs.  Russ  and  Reid  pre- 
sented their  memorial  to  the  common  council,  stating  that  the 
materials  for  the  completion  of  Broadway,  would  all  be  prepared 
in  a  short  time,  and  that  the  Bowery,  Chatham-street  and  Park 
Bow,  as  the  next  important  thoroughfare,  were  next  entitled  to 
the  Russ  pavement.  A  few  days  afterwards  the  board  of  assist- 
ants passed  a  resolution  directing  a  contract  to  be  made  accord- 
ingly, at  an  expense  of  six  dollars  and  fifty  cents  per  square  yard, 
besides  the  old  materials  valued  at  some  sixty  or  seventy  thou- 
sand dollars  more.  Immediately  upon  the  publication  of  this 
proceeding,  Messrs.  Gumming  &  Pollock,  perfectly  responsible 
men,  offered  to  do  the  work  in  the  same  manner  at  $5,50  the 
square  yard.  On  the  22d  of  April,  John  B.  Morrell  &  Co. 
offered  to  do  the  work  at  $3,50  a  yard,  and  to  bind  themselves 
with  ample  sureties  that  the  "  pavement  (when  done)  should  not 
be  inferior  in  durability  and  appearance  to  any  laid  in  the  city." 
The  board  of  aldermen,  notwithstanding,  five  days  afterwards, 
"with  both  these  proposals  before  them,  concurred  in  the  resolu- 
tion of  the  assistants,  and  sent  it  to  the  mayor  for  his  signature. 

The  mayor,  on  the  sixth  of  May,  vetoed  the  measure,  as  inex- 
pedient and  as  in  direct  violation  of  law.    A  majority  of  the 
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members  of  the  two  boards,  it  was  understood,  had  determined, 
notwithstanding,  that  the  contract  should  be  made.  The  plaintiffs 
thereupon  applied  to  me  for  a  temporary  injunction,  not  against 
the  members  individually,  but  against  the  corporation  and  iti| 
ofScers,  and  Russ  and  Reid.  I  had  previously,  entertained  a 
similar  application  in  the  case  of  the  Washington  market,  involv- 
ing, as  it  appeared  to  me,  precisely  the  same  principles.  As 
that  injunction  had  been  sustained,  after  full  argument  at  spe- 
cial term,  and  subsequently,  likewise,  on  appeal  at  general  term, 
I  saw  no  ground  for  denying  the  like  relief  in  the  present  case. 
I  accordingly  made  the  usual  order  to  show  cause,  with  a  tem- 
porary injunction  in  the  meanwhile.  My  colleague,  however,  be- 
fore whom  the  case  was  then  brought,  conceiving  that  an  import- 
ant provision  of  the  revised  statutes,  bearing  on  the  subject,  had 
been  overlooked  in  the  previous  decisions,  instead  of  granting  a 
further  injunction  dissolved  the  temporary  injunction  already 
issued ;  and  from  that  order  an  appeal  has  been  taken  to  a  gen- 
eral term  and  argued  before  all  the  five  judges  of  this  district. 

It  will  be  observed,  by  recurring  to  the  dates  above  detailed, 
that  the  measure  in  question,  after  being  introduced  into  one  of 
the  boards,  seemingly  slumbered  in  the  other  from  December  to 
April.  On  the  12th  of  April,  for  reasons  well  understood  as  mat- 
ter of  public  history,  the  legislature  passed  the  amended  charter, 
containing  among  other  provisions  one  for  strengthening  the  veto 
power  of  the  mayor,  and  another  requiring  all  contracts,  like  the 
one  proposed,  and  all  sales  of  public  property  and  franchises,  to 
be  first  duly  advertised  and  then  given  "  to  the  lowest  bidder  with 
adequate  security."  This  act  before  becoming  a  law,  was  to  be 
submitted  to  the  people  at  an  election  on  the  first  Tuesday  of 
June.  In  the  interval,  on  the  20th  of  May,  the  board  of  assist- 
ants again  passed  their  original  resolution,  and  the  board  of 
aldermen  were  to  do  the  same  on  the  day  following,  little  more 
than  one  week  before  the  sense  of  the  people  was  to  be  taken 
on  the  amended  charter. 

Were  not  these  proceedings  on  their  face,  to  say  nothing  of 
the  breach  of  trust,  a  clear  and  palpable  fraud  contemplated  on 
the  action  of  the  legislature  ?    "  It  is  concfided."  saya  the  judge. 
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whose  decision  is  appealed  from,  "  that  the  resolation  vas  hur- 
ried through  the  common  council  so  as  to  forestall  the  a4st  of 
1853."  In  that  light,  passing  over  the  other  consi  Jerations  sug- 
gested in  the  plaintiffs'  bill,  I  viewed  the  transaction.  And  so 
viewing  it,  if  the  court  possessed  the  power,  as  it  had  been  re- 
peatedly held  they  did,  I  did  not  feel  myself  at  liberty  to  deny 
its  application  to  the  case,  or  to  refuse  to  issue  the  injunction 
prayed  for.  It  was  accordingly  issued  on  the  evening  of  the 
20th  of  May  ;  and  was  served,  not  on  the  members  of  the  com- 
mon council  as  a  deliberative  body,  but  on  the  officers  of  the  cor- 
poration, as  a  corporation,  and  like  any  other  corporation.  And 
herein,  it  is  said  by  the  counsel  for  the  defendants,  lies  the  error. 
The  corporation  of  the  city  of  New-York  is  no^,  say  they,  like 
any  other  corporation ;  it  is  a  legislative  body,  and  as  such 
exempt  from  the  jurisdiction  of  the  courts. 

Much  alarm  has  been  expressed  by  counsel,  but  not  felt  it 
would  seem  by  the  community,  at  the  interference,  so  called,  of 
the  judicial  with  the  executive  and  legislative  departments  of 
the  government.  The  maxim,  implied  in  this  argument,  I  had 
always  supposed  had  reference  to  the  government  of  the  state  or 
nation.  In  that  view  the  maxim  is  a  sound  one,  and  deserving 
the  most  implicit  obedience.  But  is  the  common  council  of  this 
city,  with  its  power  to  light  and  pave  streets  and  build  and  reg- 
ulate markets,  and  pass  by-laws  and  ordinances  with  ten  dollar 
penalties,  in  any  just  sense  of  the  terms,  or  within  the  reason 
and  spirit  of  the  maxim,  the  legislative  department  of  the 
government  ?  By  the  third  article  of  the  constitution,  which  it 
is  presumed  is  the  best  authority  on  this  subject,  it  is  declared 
that ''  the  legislative  power  of  this  state  shall  be  vested  in  a 
sencUe  and  assembly.^  And  although  the  senate  and  assembly, 
if  they  see  fit,  may,  from  time  to  time,  according  to  the  same 
article,  confer  upon  the  boards  of  supervisors  "  powers  of  local 
legislation  and  administration,"  yet  no  one  will  contend  that  such 
a  delegation  of  authority,  in  subordination  to  the  senate  and 
assembly,  even  if  the  clause  embra^sed  the  common  council,  would 
pl%ce  that  body  beyond  the  reach  of  the  regular  administration 
9f  justice ;  or  exempt  its  action  from  the  control  of  anoUier  ar? 
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tide  of  the  constitution,  which  declares  that  "  there  shall  be  a 
supreme  court  having  general  jurisdiction  in  law  and  equity." 
Even  the  learned  justice  whose  decision  is  under  review  desig- 
nates the  claim,  put  forth  by  counsel,  of  '^  entire  immunity  for 
municipal  corporations,"  as  involving  '^  a  bold  proposition,"  at 
which  his  brother  judges  "  might  well  have  been  startled." 

Every  corporation,  whether  for  banking,  insurance,  manufac- 
turing, municipal  or  railroad  purposes,  has  the  power  of  making 
by-laws,  and  is  vested  therefore,  in  some  sense,  with  legislative 
authority.  Indeed  every  individual,  with  a  family,  if  it  be  at  all 
well  governed,  may  be  said,  in  the  same  sense,  to  legislate,  and 
to  be  vested  by  law  with  powers  of  local  legislation  and  admin- 
istration.  But  is  the  exercise,  of  these  powers,  in  such  cases, 
merely  because  for  convenience  of  expression  we  call  them 
legislative,  to  be  exempt  from  the  jurisdiction  of  the  courts,  both 
at  law  and  in  equity  ?  In  the  casp  of  the  state  legislature,  rep- 
resenting in  all  its  fullness  under  the  constitution,  the  sovereign- 
ty of  the  whole  people,  there  is  an  obvious  fitness,  and  an  equally 
obvious  necessity,  for  the  exemption.  Does  either  that  fitness 
or  that  necessity  apply  to  subordinate  corporations,  whether 
their  by-laws  act  upon  streets  or  upon  railroads  ?  In  the  exer- 
cise of  a  merely  discretionary  power  no  one  claims*  a  right  to 
control  them,  or  rather  to  overrule  their  judgment.  But  in  a  case 
of  fraud,  ot  illegality,  or  gross  breach  of  trust,  no  reafion  exists 
why  the  courts  should  not  afford  a  remedy,  as  well  against  cor- 
porations, be  they  great  or  small,  as  against  individuals.  Cor- 
porations are  but  trustees.  They  are  endowed  with  trust  powers 
and  sometimes  also  with  trust  property — ^both  the  appropriate 
subjects  of  equity  jurisdiction — to  prevent  the  misapplication  of 
the  one  and  the  misuse  of  the  other.  And  what,  in  this  respect, 
is  the  difference  between  a  board  of  aldermen  and  a  board  of  any 
other  directors '/  When  the  latter,  in  pursuit  of  their  own,  in? 
vade  the  interests  of  their  stockholders,  none  deny  the  pow^ 
and  the  duty  of  the  court  to  interfere.  And  shall  it  be  said 
that  the  former,  even  if.  in  the  exercise  of  the  delegated  taxing 
power,  they  shouhl  in  effect  attempt  to  appropriate  every  house 
aikd  lot  m  fh*  eity  to  their  own  individual  oa^  cannet  be  s^ 
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strained  at  the  instance  of  the  sufferers,  by  any  tribunal  known 
to  the  law  ?  K  this  were  so,  it  would  argue  in  this  city  the  ex- 
istence of  a  despotism  which  no  freeman  w^ould  be  willing  to  sub- 
mit to.  I  cannot  assent  to  a  proposition  leading  to  such  results ; 
and  do  not  wonder  that  it  should  have  been  characterized,  even 
by  a  friendly  pen,  as  "  bold  and  startling." 

One  of  my  colleagues,  who  admits,  the  correctness  of  the  de- 
cision in  the  Washington  market  case,  when  speaking  of  the 
action  of  the  same  judge  in  the  present  case,  says  "  the  justice 
at  chambers  had  no  jurisdiction,  upon  the  complaint  of  a  citizen^ 
to  interfere  by  injunction  with  the  municipal  legislation  of  the 
city."  Now  what,  I  would  respectfully  ask,  is  the  difference,  in 
principle,  between  the  market  contract  and  the  pavement  con- 
tract? The  corporation,  in  each  case,  were  the  owners  of  the 
soil,  in  trust,  in  the  one  case  foi^  the  public  use  as  a  thor- 
oughfare, in  the  other  for  t]^e  public  use  as  a  market,  or  for 
the  public  use  generally.  In  the  one  case,  the  measure  com- 
plained of  was  the  contemplated  tearing  down  of  the  exist- 
ing market,  and  incurring  a  heavy  debt  to  put  np  a  new  one ;  in 
the  other  the  contemplated  tearing  up  of  the  existing  pave- 
ment, and  incurring  a  heavy  debt  to  put  down  a  new  one.  In 
both,  the  old  materials,  of  considerable  value — some  thousands 
of  dollars — ^were  to  be  given  to  the  fortunate  contractors ;  and 
in  both,  some  hundreds  of  thousands  of  dollars,  raised  or  to  be 
raised  by  taxation,  were  also  to  be  appropriated  to  the  same 
object.  In  both,  the  corporation  officers  and  contractors  and  the 
corporation  as  such — not  the  members  of  the  common  council — 
were  made  parties  defendant ;  and  in  both  the  plamtiffs  seeking 
relief  were  individual  tax-payers,  and  the  relief  prayed  for  and 
granted  was  the  restraining  the  defendants  from  making  the 
threatened  contract,  which  was  to  result  in  the  creation  of  an 
unjust  incumbrance  upon  the  plaintiffs'  property.  Can  it  then 
be  said,  with  correctness,  that  there  is  any  difference,  *^  palpable" 
or  otherwise,  "  in  the  facts  and  the  legal  principles  applicable  to 
these  two  cases?"    (13  Barb.  567.) 

It  was  said  in  the  market  case,  as  in  the  pavement  case,  that 
the  filing  of  a  bill  by  a  tax-p&yer,  although  on  behalf  of  himaelf 
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ancLall  others,  who  chose  to  come  in,  was  an  unheard  of  pro- 
ceeding, whatever  might  be  the  breach  of  trust  on  the  part  of 
those  who  controlled  the  corporation  name.  Several  authorities, 
however,  were  cited  which  it  is  unnecessary  to  discuss,  in  con- 
tradiction of  this  position.  But  suppose  it  were  an  unheard  of 
proceeding ;  would  that  circumstance  alone  demonstrate  that  the 
proceeding  was  not  warranted  by  law  ?  The  whole  history  of 
the  common  law  is  a  history  of  unheard  of  proceedings.  Its 
leading  principle,  and  its  chief  recommendation,  are  its  power 
of  adapting  itself  from  time  to  time  to  the  ever  varying  changes 
of  society.  And  if  unheard  of  grievances  arise,  unheard  of  reme- 
dies, if  necessary,  may  be  applied. 

An  objection,  stated  in  the  opinion  of  the  court  below,  that  if 
this  suit  by  two,  out  of  a  great  number  of  tax-payers,  can  be 
sustained,  then  every  other  tax-payer  may  bring  a  like  suit,  and 
thus  engender  "  an  overwhelming  mass  of  litigation,"  is  founded, 
I  conceive,  in  misapprehension.  The  present  suit  is  not  brought 
by  the  two  plaintiffs  merely  on  their  own  behalf,  but  "  on  be- 
half of  all  the  tax-payers  in  the  city."  No  other  independent 
suit,  therefore,  would  be  necessary  or  be  permitted ;  and  should 
another  .be  instituted,  all  proceedings  in  it,  according  to  the 
established  rule,  would  be  stayed. 

Again ;  it  is  said  the  attorney  general,  as  representing  the 
public  at  large,  should  be  a  party.  As  a  mere  matter  of  con 
venient  practice,  having  no  reference  however  to  the  abstract 
right  of  the  case,  it  might  perhaps  be  well,  tinder  circumstances 
to  be  judged  of  by  the  court,  to  require  in  some  cases  the  inser- 
tion of  his  name.  Where  a  compromise,  to  the  prejudice  of  the 
citizens  generally,  was  apprehended,  the  judge  in  granting  the 
preliminary  injunction,  at  the  instance  of  one  or  more  private 
tax-payers,  might  insert  a  provision  in  the  order  directing  it  to 
be  inoperative,  unless  within  a  reasonable  time  that  officer  should 
join  in  the  complaint — thus  preventing  a  discontinuance  of  the 
proceeding  without  his  consent.  In  that  view,  and  in  that  view 
only,  do  I  consider  the  making  of  the  attorney  general  a  party 
as  at  all  requisite.  The  provision  of  the  revised  statutes,  sup- 
posed by  the  judge,  who  dissolved  the  injunctioUi  to  have  been 
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overlooked  by  his  colleagnes,  to  my  apprehension  has  no  bearing 
on  the  case.  It  refers  simply  to  the  creation  of  a  sttbstittite  by 
bill  in  equity  for  the  old  writ  of  quo  warranto,  where  a  corpora- 
tion '^  usurped  a  franchise"  not  granted  them  by  their  charter ; 
such  for  instance  as  the  attempt  by  the  TJtica  Insurance  Com- 
pany, incorporated  solely  for  insuring  against  fire,  to  issue  bank 
notes  as  a  circulating  medium.  The  state  having  reserved  cer- 
tain "  franchises"  to  itseli^  very  properly  provided  that  the  at- 
torney general,  the  officer  of  the  state,  should  prosecute  the  suit 
when  those  franchises  were  invaded.  But  will  any  one  contend 
that  paving  is  a  state  fiunchise,  and  that  the  making  of  an  un- 
lawful or  fraudulent  contract  for  paving  is  the  usurpation  of  a 
state  franchise  ?  Such  a  contract,  it  is  obvious,  as  it  seems  to 
me,  if  it  involves  as  a  consequence  the  incumbering  of  private 
property  with  an  undue  burthen  of  taxation,  is  a  mere  breach  of 
trust  as  against  the  owners  of  such  property.  It  is  a  wrongful 
exercise  of  a  trust  power,  confided  to  the  corporation  by  the  tax- 
payers, and  in  which  the  tax-payers  alone,  legally  speaking,  have 
any  interest.  They  therefore  are  the  proper  persons  to  sue  for, 
and  the  supreme  court  sitting  in  equity,  the  proper  tribunal  to 
grant  redress.  Suppose  five  hundred  citizens,  and  it  must  be 
the  same  with  as  many  thousands,  had  voluntarily,  instead  of 
compulsorily,  contributed  a  million  of  dollars  to  the  treasury  of 
the  corporation,  in  trust  to  be  applied  to  lighting,  paving,  grad- 
ing, and  the  other  legitimate  objects  of  city  expenditure,  and 
the  members  using  the  corporate  name,  instead  of  applying  the 
fond  according  to  the  intent  of  the  doiiors,  were  threatening,  un- 
der the  name  of  legislation,  to  divide  this  munificent  bounty 
among  themselves ;  would  the  contributors,  in  such  case,  have 
no  right,  and  the  courts  no  power,  to  stay  .their  hands  1  And  ii 
such  an  exercise  of  power^  thus  invoked,  or  rather  such  tk  dis- 
charge of  official  duty,  to  be  branded  as  "judicial  usurpation  ?" 

When  the  people  think  so — and  the  people,  it  should  be  remem- 
bered, are  the  constitutional  tribunal  to  pass  upon  this  issue-^ 
they  can  readily  and  no  doubt  will  promptly  and  effectually  make 
their  sentiments  known  and  felt  through  their  representative 
in  the  senate  tsbA  aWemblyi  tilte  proj^er  legislative  departnueut 
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of  the  state.  I  have  seen  no  indications  in  that  direction,  as  yet, 
and  should  no  greater  ^  usurpations"  than  the  issuing  of  such 
injunctions  as  the  present  take  place,  I  apprehend  none. 

For  the  reasons  stated,  and  others  which,  were  it  not  for  the 
brevity  necessarily  imposed  upon  me,  niight  be  urged,  more 
especially  after  the  same  question  of  jurisdiction  had  been  elabo- 
rately argued  and  decided,  not  only  several  times  at  special  term, 
but  also  at  two  general  terms  of  the  supreme  court,  and  one 
general  term,  before  a  full  bench  of  six  judges,  of  the  superior 
court — tor  these  reasons  I  say  I  am  of  opinion  that  the  injunc- 
tion, in  this  case,  was  not  ^^  improperly  granted,"  but  that  the 
order,  dissolving  it,  was  itself  improperly  made  and  ought  tl^ere- 
fore  to  be  reversed. 

Edwards,  J.  concurred. 

Edmo^^Ds,  J.  dissented. 

MouRis,  J.  The  facts  stated  in  the  complaint  and  not  refuted 
.  by  the  defendants,  are  the  following :  The  plaintijBfs  are  inhab- 
itanis  of  the  city  of  New- York,  and  own  therein  a  large  amount 
of  real  and  personal  estate  which  is  subject  to  be  assessed  for 
taxes  to  meet  and  pay  the  municipal  expenses  of  the  city,  and 
the  expenses  of  paving  the  streets  mentioned  in  the  resolution 
set  forth  in  the  proceedings.  On  the  27th  day  of  December, 
1852,  the  board  of  assistant  aldermen,  of  the  ^  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New-York"  adopted  and  passed 
a  resolution  authoriiing  the  commissioner  of  repairs  and  supplies 
to  enter,  into  a  contract  with  Buss  &,  Beid,  two  of  ithe  defend- 
ants, to  pave  Park-row,  Chatham-street,  the  Bowery  and  a  part 
of  the  Fourth-avenue,  with  the  Buss  pavement ;  containing  a  spe- 
cification of  the  work  to  be  done,  and  the  price  to  be  puid  per 
■yard ;  app^priating  fifty  thousand  dollars,  to  be  paid  the  first 
year ;  and  stipulating  that  Busa  &  Beid  were  to  have  the  old 
paying «tones,:&c.  On  the  27th  of  AjMril,  1858,  the  resolution 
was  adcq^1;ed  by  the  board  of  aldermen,  and  sent  to  the  may0r 
ftr  his  action.    On  the  6tii  of  May^  1868^  tjbie  voayor  roomed 
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the  resolution  with  his  objections,  to  the  board  of  assistant  alder- 
men, where  it  originated. 

On  the  20th  of  May,  1853,  the  board  of  assistant  aldermen 
reconsidered  and  adopted  the  resolution,  notwithstanding  the 
mayor's  objections,  and  sent  it  to  the  board  of  aldermen  for  their 
action.  On  the  21st  of  May,  1853,  while  the  resolution  was 
pending  in  the  board  of  aldermen,  for  their  legislative  action, 
the  plaintiffs,  as  inhabitants  and  owners  of  property,  and  tax 
payers  of  the  city  of  New-York,  for  their  own  benefit  as  well  as 
in  behalf  of  all  the  owners  of  property  and  tax  payers  in  said 
city,  instituted  this  suit,  and  in  accordance  with  the  prayer  of 
their  complaint,  obtained  from  a  justice  of  this  court  an  injunc- 
tion order,  restraining  "  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New-York"  from  "  attempting  to  permit,  direct  or 
suffer  the  defendant  Bartholomew  Purdy  [commissioner  of  re- 
pairs and  supplies]  entering  into,  making  or  executing  a  contract 
with  the  defendants  Russ  ic  Reid.  d^c.  as  specified  in  the  resolu- 
tion then  pending  before  the  board  of  aldermen,  and  command- 
ing the  said  Hhe  mayor,  aldermen  and  commonalty  of  the  city 
of  New- York'  and  the  said  '  Bartholomew  Purdy'  [commissioner 
of  repairs  and  supplies]  to  abstain  and  refrain  from  entering  into, 
signing,  executing  or  receiving,  or  atiemptitig  to  enter  into, 
sign,  execute  or  receive  the  contract  mentioned  in  the  said  com- 
plaint and  in  the  said  resolution  therein  contained,"  or  any  like 
or  similar  contract,  "  and  from  carrying  or  cUtemptinff  to  carry 
into  effect  the  said  resolution"  then  so  pending  before  the  board 
of  aldermen  for  their  legislative  consideration  and  action. 

The  only  means  by  which  "  the  mayor,  aldermen  and  com- 
monalty" can  "  attempt  to  permit  or  authorize"  one  of  their 
subordinates  to  perform  an  act,  dr  can  themselves  "  attempt  to 
authorize  a  cofitracf^  to  be  made,  is  by  members  of  the  eonunon 
council  at  a  meeting  of  one  of  the  boards,  in  their  legislative 
capacity,  advocating  or  voting  for  a  resolution  or  ordinance 
directing  or  authorizing  the  performance  of  the  act  Therefore 
the  injunction  order  granted  by  the  justice  at  chambers^  whieh 
was  dissolved  by  the  special  term,  and  the  injunction  whidi 
thig  appeal  seeks  to  restorOi  would  (if  authorized  by  law)  restraia 
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and  control  the  legislative  action  of  members  of  the  common 
council,  and  make  the  legislative  power  of  the  municipal  govern- 
ment subject  to  judicial  interference,  supervision  and  dictation. 

The  allegations  of  fi*aud,  contained  in  the  plaintiffs'  complaint, 
are  so  fully  met  and  refuted  by  the  defendants,  that  the  counsel 
for  the  plaintiffs  did  not  upon  the  argument  attempt  to  use  them 
as  fortifying  his  positions.  All  allegations  of  fraud  thus  being 
out  of  the  case,  the  determination  of  this  appeaj  depends  upon 
legal  questions  only. 

The  power  of  the  "  mayor,  aldermen  and  commonalty"  over 
the  streets  of  the  city,  is  among  the  political  powers  granted  to 
the  corporation  as  a  municipal  government,  to  be  exercised  by 
the  common  council,  the  legislative  branch  of  the  corporation. 
{Citfj  Charter  and  Kent's  Notes,  7,  68, 143, 145.)  This  is  the 
•nly  right  and  power  which  "  the  mayor,  aldermen  and  common- 
alty" have  in  and  over  the  streets ;  as  such,  it  has  been  exer- 
cised by  them  from  the  organization  of  the  government,  and 
recognized  and  proclaimed  by  an  unbroken  chain  of  judicial 
opinions  and  decisions.  It  is  a  governmental  power  and  duty ; 
not  a  franchise  yielding  emolument  and  revenue,  as  ferries, 
markets,  places  of  interment,  and  the  Croton  aqueduct,  d&c. 
Chancellor  Kent,  in  his  notes  upon  the  city  charter,  page  142, 
note  81,  says:  "The  sixteenth  section  gives  to  the  tommon 
council  power  to  establish,  direct,  lay  out  and  alter,  repair  and 
amend  streets,"  d&c.  "  This  is  a  grant  of  a  public  nature,  with- 
out any  private  interest,  or  property  or  revenue  connected  with 
it,  and  it  has  always  continued  with  the  common  council  under 
free  and  active  exercise,  subject  nevertheless  at  all  times,  to 
legislative  interference  and  direction."  Also  in  note  29,  com- 
mencing at  page  182,  in  speaking  of  the  immense  political  power 
possessed  by  the  corporation  in  relation  to  streets,  d^c.  and  the 
ordinance  power,  he  says:  "(The  efficient  checks  against  any 
abuse  of  such  enlarged  discretion,  are  public  opinion,  the  elective 
franchise,  and  the  established  principles  of  the  constitution  and 
of  recognized  common  law.  In  addition  to  these  checks,  all 
corporations  are  liable  to  legal  process  in  behalf  of  the  state,  for 
nonuser  or  misuser  of  their  rights  and  powers."    In  this  case 
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jdie  eharge  is  misuser.  In  the  case  in  the  supr^poe  conrt,  The 
Corporation  of  the  City  of  New-  York  v.  Brittain  and  others^ 
the  question  considered  was,  the  power  of  the  corporation  over 
the  streets.  Chief  Justice  Nelson  delivered  the  unammous 
opinion  of  the  court,  and  in  speaking  of  the  powers  of  the  oor- 
poration  says :  "  The  rights  and  privileges  thus  gran(;ed  [he  is 
speaking  of  the  special  private  franchises  Qiade  as  well  for  the 
private  emolument  and  advantage  of  the  city,  as  for  the  public 
good]  are  altogether  distinct  and  different  from  those  with  which 
the  defendants  are  invested  under  t^e  charter  as  a  municipal 
body.  The  latter  class  [municipal  powers]  comprises  a  large 
body  of  political  powers,  granted  solely  for  ptiblic  objects  and 
purposes,  with  which  the  private  interests  and  estate  of  the 
defendants^  strictly  speaking,  have  710  caneern;  these  powers 
are  conferred  for  the  benefit  of  the  cUy  aa  a  community,  and 
the  end  sought  to  be  attained,  its  good  government.  On  looking 
into  the  charter,  it  will  be  found  to  embrace  an  extensive  grant 
of  political  power,  legislative,  executive  and  judicial,  which 
BO  far  as  granted,  represent  these  great  departments  of 
the  state  government,  and  which  are  lodged  with  the  de- 
fendants in  their  capacity  as  a  municipal  corporation. 
The  legislative  power  is  conferred  upon  the  common  coun- 
ciL  Now  it  certainly  requires  no  argument  to  prove  that 
the  powers  of  the  defendants,  brought  into  exerdse  in  fum- 
ing and  entering  into  the  covenants  and  stipulations  in  ques- 
tion, providing  for  cleaning  the  streets,  public  wharves 
and  piers  of  the  city,  and  sweeping  the  same,  belong  to  and 
were  part  and  parcel  of  its  legislative  and  executive  authoritf, 
wholly  independent  and  disconnected  from  the  particular  doss 
or  body  of  powers  having  reference  to  their  interest  and  affwrs 
as  a  private  company J^  In  the  cause  in  4^his  court  otMilhau 
and  others  v.  Jacob  Sharp  and  others,  known  as  the  Broadway 
railroad  case,  (15  Barb.  193,)  although  I  dissented  from  my 
associate  justices,  Edwards  and  Strong,  in  the  final  opnclusion 
they  arrived  at,  yet  upon  the  subjects  of  the  power  and  authoritj 
of  the  corporation  over  the  streets  of  the  city,  and  of  the  want 
of  juiisdiQtipn  in  tbis.  court  by  injufifition  tQ  .in^^ere  wi^th  thft 
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political  legislatite  action  of  the  common  council,  the  justices 
holditig  the  term  and  deciding  that  cause  were  unanimous.  Jus- 
tice Edwards,  in  his  opinion  uses  the  following  unmistakable  and 
conclusive  language.  "  By  the  Dongan  charter,  the  then  exist- 
ing streets  within  the  city,  were  expressly  granted  to  the 
corporation,  together  with  the  power  of  laying  out  such  streets 
in  foture,  as  might  be  needful  and  convenient,  and  the  general 
eoritrci  of  the  streets^  as  such,  has  always  been  vested  in  the 
corporation  as  the  protector  and  manager  of  the  public  right  for 
the  common  benefit  of  all.  The  mayor,  aldermen  and  com- 
monalty of  the  city  of  New-York  are  a  public  municipal  corpo- 
ration, &c.  A  public  municipal  corporation  is  always  created  for 
political  purposes.  It  is  invested  by  the  sovereign  power  with 
subordinate  legislative  powers,  to  be  exercised  within  certain 
local  limits.  Its  powers  are  subject  to  the  control  of  the 
legislature.  Thus,  it  will  be  seen,  that  as  far  as  it  acts  in  the 
exercise  of  t^^  political  powers  and  within  the  limits  of  its 
charter,  it  is  vested  with  the  largest  discretion.  And  whether 
its  laws  are  wise  or  unwise,  whether  they  are  passed  from  good 
or  bad  motives,  it  is  not  the  province  of  this  court  to  inquire." 
Justice  Strong,  in  his  opinion  states :  "  The  adoption  of  ordi- 
nances or  resolutions  for  the  improvement  of  the  streets  is 
nowhere  declared  to.  be  an  executive  duty,  but  is  the  exercise 
of  a  power  devolved  upon  the  common  council  in  its  legislative 
capacity.  The  resolution  making  the  grant  in  question,  with 
reference  to  the  improvement  of  Broadway  as  a  street,  was 
pending  before  the  common  council  when  the  injunction  was 
issued,  and  that  process,  if  effectual,  would  necessarily  have  in- 
terrupted and  eventually  prevented  legislative  action.  I  can  find 
no  warrant  for  this  interference,  either  in  any  legislative  enact- 
ment or  judicial  determination.  It  is  a  fitmiliar  principle  that 
legislative  action  is  not  subject  to  judicial  control."  "  Judges  are 
elected  or  appointed  to  administer  the  laws,  not  to  make  them, 
or  to  interfere  in  their  enactment."  "  Upon  the  whole,  I  am 
satisfied  that  the  learned  judge,  by  whom  the  injunction  in  ques^ 
tion  was  allowed,  went  beyond  the  jurisdiction  of  his  court ;  be* 
oause,  firsts  such  injUotction  was  restrictire  of  legislstiTe  aetkn  f 
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''  and  third,  it  transcended  the  limits  established  by  the  practice 
of  the  court  of  chancery."  In  the  correctness  of  the  legal  prin- 
ciples thus  proclaimed  by  my  associates  in  that  cause,  I  fully 
concurred ;  which  made  the  opinion  of  that  court,  as  far  as  those 
legal  principles  were  concerned,  unanimous. 

The  subject  matter  of  this  suit  is,  the  pamng  of  streets. 
The  paving  of  streets,  by  all,  is  conceded  to  be  on  the  part  of 
the  corporation,  the  performance  of  a  municipal  polUical  dtUy^ 
done  by  them  in  their  character  of  a  municipal  political  body. 
In  relation  to  which  Justice  Edwards  says,  *'  as  far  as  it  acts 
in  the  exercise  of  its  political  powers  and  within  the  limits  of 
its  charter,  it  is  vested  with  the  largest  discretion,  and  whether 
its  laws  are  wise  or  unwise,  whether  they  are  passed  from  good 
or  bad  motives,  it  is  not  the  province  of  this  court  inquire." 
And  Justice  Strong  says,  ^'  The  adoption  of  ordinances  or  reso- 
lutions for  the  improvement  of  streets,"  &c.  "  is  the  exercise  of  a 
power  devolved  upon  the  common  council  in  their  legislative 
capacity."  "  The  resolution  making  the  grant  in  question,  with 
reference  to  the  improvement  of  Broadway  as  a  street,  was 
pending  before  the  common  council  when  the  injunction  was 
issued,  and  that  process,  if  effectual,  would  necessarily  have  in- 
terrupted and  entirely  prevented  legislative  action.  I  can  find 
no  warrant  for  this  interference  either  in  any  legislative  enact- 
ment or  judicial  determination.  It  is  a  familiar  principle  that 
legislative  action  is  not  subject  to  judicial  control."  '^Judges 
are  elected  or  appointed  to  administer  the  laws,  not  to  make 
them  or  to  interfere  in  their  enactment."  ^'  Upon  the  whole,  I 
am  satisfied  that  the  learned  judge,  by  whom  the  injunction  in 
question  was  allowed,  went  beyond  the  jurisdiction  of  his  court ; 
because,  first.  Such  injunction  was  restrictive  of  legislative 
action."  ^'  And  third,  it  transcended  the  limits  established  by 
the  practice  of  the  court  of  chancery." 

These  legal  principles  are  applicable  to  and  control  this  case. 
The  justice  at  chambers  had  no  jurisdiction  upon  the  complaint 
of  a  citizen,  by  injunction,  to  interfere  with  the  municipal 
political  legislation  of  the  city.  The  counsel  for  the  plaintifia 
upon  the  argument  claimed  that  the  decision  of  this  court,  ia 
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Milhau  v.  Sheurp  and  ot/iers,  was  not  only  authority  for  the 
priQcipIes  he  contended  for,  bat  was  a  decision  of  this  court 
upon  the  point  in  question,  and  that  the  justice  at  special 
term  was  judicially  bound  to  follow  it  as  the  settled  law  of  this 
court.  I  do  not  so  understand  that  case.  In  my  judgment  there 
is  a  palpable  difference  in  the  facts  and  of  the  legal  principles 
applicable  to,  these  two  cases ;  some  of  which  differences  arc 
the  following :  1.  The  Broadway  case  was  instituted  after  the 
legislative  body  of  the  common  council  had  exhausted  their 
legislative  action  upon  the  subject,  after  the  law  had  been 
passed  by  the  legislative  power ;  while  in  the  present,  all  the 
matter  was  pending  before,  and  was  being  considered  by  the 
legislative  body  of  the  corporation.  2.  In  the  Broadway  case 
the  action  was  brought  by  one  set  of  individuals  against  another 
set  of  individuals  who  formed  no  part  of  the  city  government, 
to  test  the  legality  of  a  law  then  already  passed ;  while  in  this 
case,  the  suit  is  instituted  by  individuals  against  the  govern- 
ment itself,  for  the  purpose  and  with  the  express  object  to  pre- 
vent the  legislative  body  of  the  city  government  considering  oi; 
voting  for  a  proposed  law  then  pending  before  them  in  their 
municipal  political  legislative  capacity.  3.  In  the  Broadway 
case  the  corporation  were  to  receive  revenue  for  the  permission 
granted  by  them  to  the  defendants,  and  the  majority  of  the  court 
placed  their  decision  in  that  case  expressly  upon  the  position 
that  the  corporation  having  granted  the  private  property  of  the 
corporation  to  the  defendants  for  a  sum  of  money  less  than  they 
were  offered  for  it  by  other  parties,  the  corporation  were  guilty 
of  a  breach  of  trust,  because  they  did  not  take  the  largest  sum 
offered,  which  would  have  been  most  beneficial  to  their  cestuis 
que  trust — the  taxable  inhabitants.  The  majority  of  the  court 
put  their  decision  expressly  upon  the  ground,  that  the  grant 
was  of  the  private  property  of  the  corporation,  and  for  which 
they  were  bound  as  trustees  to  take  the  largest  price  offered. 
In  that  case  Justice  Edwards  says :  ''  In  my  judgment,  it  is 
immaterial  what  particular  name  is  given  to  this  thing  which  is 
tnus  granted.  Whether  it  be  a  thing  corporeal  or  incorporeal,  or 
whatever  be  its  legal  designation,  it  is  a  species  of  property  of 
Vol.  XVL  62 
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some  kind.  It  is  a  property  held  by  the  city,  and  is  eubjeet  to 
the  same  trusts  and  duties  as  is  its  other  property.  The  question 
then  arises,  ivhether  the  corporation  has  violated  its  duty  as  a 
trustee,  in  making  the  grant  in  question.  The  true  question 
is,  what  amount  of  benefit  might  hare  accrued  to  the  city  in 
case  that  the  most  advantageous  offers  made  had  been  accepted? 
If  it  had  accepted  the  offers  which  it  i^efused,  the  burthen 
upon  tax  payers  would  have  been  reduced,  to  tbe  same  extent 
to  which  the  public  treasury  would  have  been  benefited."'  Jus- 
tice Strong  says :  "  The  common  council  has  no  authority, 
under  the  city  charter  or  any  statute,  to  give  away  or  make  an 
improvident  grant  of  the  public  propertyJ^  Whereas,  in  the 
present  case,  the  city  has  no  property  in  the  street,  and  can 
receive  no  revenue  from  Russ  &  Beid  for  the  privilege  of  pav- 
ing the  streets.  It  is  not  an  act  of  the  corporation  in  relation 
to  its  private  property,  but  is  a  municipal  political  duty  per- 
formed for  the  benefit  alike  of  all  the  citizens,  whether  taxable 
or  not,  and  for  travelers  using  the  streets  whether  they  be  res- 
idents or  not  of  the  state  or  union,  and  for  which  the  city  must 
pay  and  cannot  receive  money.  There  is  no  feature  in  the 
one  case  (upon  the  principle  which  the  majority  of  the  court 
decided  it)  that  can  be  distorted  into  a  similitude  of  any  feature 
contained  in  the  other.  The  cases  cited  by  the  counsel  for  the 
plaintiffs  upon  the  argument  of  the  cause.  The  Berrian  fraud 
and  the  Washington  market  cases,  were  in  relation  to  the  private 
property  of  the  corporation  in  which  the  taxable  inhabitants  of 
the  city  had  an  interest  as  cestuis  que  trusty  the  corporation 
being  their  trustees;  and  as  is  the  case  in  ferries,  public 
roads  and  places,  piers,  wharves,  slips,  Croton  water  works,  iLC 
The  present  case  is  in  relation  to  one  of  tbe  ordinary,  recog- 
nized, and  admitted  municipal  political  duties,  the  cost  of  which 
is  to  be  defrayed  by  taxation,  and  in  all  respects  is  similar  in 
principle  to  sweeping  the  streets,  lighting  the  city  with  gas  or 
oil,  supporting  the  poor,  burying  the  dead,  protecting  the  city 
against  the  ravages  of  an  epidemic,  the  destruction  of  build* 
ings  to  stop  a  conflagration,  the  expenses  of  the  fire  depart- 
ment, of  the  police  and  of  the  military  when  called  out  to  aap» 
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press  a  riot  or  repel  an  invasion,  authorizing  the  military  to 
fire  upon  a  mob,  or  an  invading  force,  so  as  to  exempt  those  who 
obey  the  order  to  fire  from  the  penalty  of  murder,  should  they 
kill  any  one. 

In  my  judgment,  if  the  principle  contended  for  in  this  cause 
be  law,  then  can  a  tax-payer  of  the  city  by  injunction  suspend 
the  action  of  the  city  government  in  attempting  to  feed  the 
poor,  bury  the  dead,  light  the  streets,  extinguish  fires,  and  sup- 
press riots,  ice.  for  the  jurisdictional  reason  that  the  plaintifi'owns 
property  which  by  taxation  might  be  obliged  to  contribute 
something  towards  the  expense.  It  will  be  said  no  judge  would 
gramt  such  injunction.  That  may  be,  but  still  it  is  impossible 
to  anticipate  how  far  precedent  might  extend  the  present  injunc- 
tion epidemic.  I,  however,  am  unwilling  by  any  opinion  of 
mine,  even  by  implication,  to  be  considered  as  asserting  that  our 
institutions  are  so  constituted  that  the  law  deems  the  possess- 
sion  of  property  to  be  supreme  to  the  government,  and  that  a 
man,  because  he  possesses  wealth,  has  the  legal  right  to  stop  the 
government  from  attemping  to  protect  the  community,  and  from 
performing  duties  alike  demanded  by  the  ordinary  dictates  of 
humanity,  and  by  official  oaths.  The  point  presented,  that  a 
private  citizen  cannot  institute  proceedings  against  a  municipal 
corporation  to  restrain  excessive  jurisdiction,  but  that  such 
suit  must  be  instituted  by  the  attorney  general,  is  well  taken. 
This  point  is  so  clearly  presented,  and  so  conclusively  disposed 
of,  by  the  justice  who  decided  this  cause  at  special  term, 
(Justice  Edmonds,)  that  it  is  only  necessary  for  me  to  refer  to 
his  opinion  and  say  I  fully  concur  in  it. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  appealed  from  reversed. 

[Nrw-Tork  Orneral  Tbrm,  October  8, 1863.    Edmonds,  Edvardt,  MtUhtUt 
RoouveU  and  Morris,  Jastices.] 
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De  Nottbeck  and  wife  vs.  Astor  and  others,  executors,  &c. 

A  testator,  by  a  codicil  to  his  will,  bequeathed  as  follows :  "  Also  I  {^ive  tothe 
said  six  children  of  my  dauglitt*r  Dorothea,  or  to  such  of  them  as  may  sur- 
vive me,  one  hundred  thousand  dollars  of  the  public  debt,  &c.  usually  call- 
ed the  water  loan ;  to  be  paid  to  each  on  attaining  their  age  of  twent3--one 
years,  and  the  interest  of  the  shares  of  those  under  that  age  to  be  accumu- 
lated for  their  benefit  until  that  period ;  and  in  case  any  of  them  shall  dio 
before  that  Bge,  without  surviving  issue,  then  his  or  her  shares  shall  go  to 
the  survivors.'!  Hdd  that  this  was  not  a  bequest  of  $100,000  in  water  stock 
to  each  of  the  six  children  separately ;  but  that  it  was  a  bequest  of  $100,000 
to  all  of  the  children  eoUeclively. 

This  was  an  appeal  by  the  plaintiffs  from  a  judgment  jen- 
dered  at  a  special  term.  The  action  was  brought  against  the 
defendants  as  the  executors  of  John  Jacob  Astor,  deceased,  to 
compel  the  payment  of  a  legacy  of  $100,000  claimed  to  hare 
been  given  to  the  plaintiff,  Mrs.  De  Nottbeck,  by  the  second 
codicil  of  the  testator's  will.  By  that  codicil,  which  was  dated 
January  9, 1839,  the  testator,  after  giving  to  his  daughter  Doro- 
thea the  income  of  $100,000  deposited  in  the  New- York  Life  In- 
surance and  Trust  Company,  during  her  life,  cr  so  long  as  sho 
or  her  husband,  or  any  one  claiming  under  them,  should  not  at- 
tempt to  incumber,  charge  or  assign  the  same,  and  after  her 
death  giving  the  capital  sum  to  her  daughters,  Eliza,  Louisa  and 
Cecilia,  [the  plaintiff,]  and  to  her  sons,  Walter,  Woodbury  and 
Eugene,  and  to  such  of  them  as  should  survive  the  testator,  to 
be  equally  divided  among  them — gave  and  bequeathed  as  follows : 

"  Also,  I  give  to  the  said  six  children  of  my  daughter  Doro- 
thea, or  to  such  of  them  as  may  survive  me,  one  hundred  thou- 
sand dollars  of  the  public  debt  of  the  city  of  New-York,  bearing 
five  per  cent  interest,  usually  called  the  Water  Loan ;  to  be 
paid  to  each  on  attaining  their  age  of  twenty-one  years ;  and 
the  interest  of  the  shares  of  those  under  that  age,  to  be  ac- 
cumulated for  their  benefit  until  that  period ;  and  in  case  any 
of  them  shall  die  before  that  age,  without  surving  issue,  then 
his  or  her  shares  shall  go  to  the  survivors." 

The  complaint  averred  that  the  plaintiff  Cecilia  De  Nottbeck 
was  one  of  the  six  children  of  the  testator's  daughter  Dorothea^ 
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mentioned  in  the  above  codicil ;  and  that  she  the  said  Cecilia 
arrived  at  her  full  age  of  twenty-one  years  on  the  12th  of  June, 
1849,  and  was  married  to  the  plaintiff,  Jean  De  Nottbeck,  in 
October  following.  And  the  plaintiff  claimed  that  by  virtue  of 
the  said  codicil  the  said  Cecilia  was  and  is  entitled  to  a  legacy 
of  $100,000  of  the  public  debt  of  the  city  of  New- York,  bearing 
five  per  cent  interest,  usually  called  the  water  loan :  and  that 
on  her  so  attaining  the  age  of  twenty-one  years,  the  same  legacy 
with  the  interest  and  accumulations  thereof,  became  payable  to 
her  by  the  said  defendants.  The  complaint  alleged,  that  on  or 
about  the  27th  of  November,  1849,  the  defendants  offered  to  pay 
to  the  said  Cecilia,  of  such  public  debt,  or  its  equivalent,  the 
sum  of  $18,120,69,  as  the  amount  which  the  defendants  consid- 
ered her  Entitled  ajs  and  for  said  legacy,  but  without  prejudice 
to  the  claim  of  said  Cecilia,  or  the  plaintiffs  in  her  behalf,  for 
any  other  or  greater  amount,  to  which  she  or  they,  by  law,  might 
be  entitled:  and  that  said  Cecilia  did  thereupon  accept  and 
receive  the  amount  so  offered,  accordingly.  And  that  the  de- 
fendants refused  to  pay  any  greater  amount. 

The  defendants,  by  their  answer,  admitted  most  of  the  facta 
set  forth  in  the  complaint ;  but  insisted  that  under  the  codicil  in 
question  only  one-sixth  part  of  $100,000  was  to  be  paid  to  each 
of  the  legatees  named  therein.  They  averred  that  at  the  date 
and  time  of  execution  of  the  said  codicil  of  January  9th,  1839, 
the  testator  held  $120,000  of  the  New-York  City  Water  Loan, 
in  the  said  codicil  mentioned,  and  no  more ;  and  not  enough  to 
answer  six  legacies  of  $100,000.  one  to  each  of  the  children  of 
Dorothea  Langdon,  or  a  legacy  of  that  amount  to  any  two  of  the 
said  children ;  and  that  on  the  11th  day  of  January,  1845,  when 
the  said  codicil  was  re-acknowledged  and  re-published,  the  tes* 
tator  only  held  $74,419  of  that  stock ;  and  at  the  death  of  the 
testator,  on  the  29th  day  of  March,  1848,  the  testator  held  only 
$49,419  of  such  stock ;  and  that  in  no  instance  was  any  legacy 
of  stock,  or  of  any  other  thing,  given  by  the  will  or  any  codicil 
of  the  testator,  which  he  did  not  possecy;  and  hold  at  the  time  of 
the  date  and  execution  thereof,  or  which  exceeded  the  amount, 
which  he  at  8uch  times  held  of  the  kinds  of  property  disposed  of. 
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The  action  was  tried  at  the  New-York  circuit  in  NoTember, 
1850|  before  Justice  Edmonds.  After  hearing  the  testimony  of 
the  parties,  his  honor  ordered  the  complaint  to  be  dismissed, 
with  costs ;  and  the  plaintiffs  appealed. 

J,  CoiL  for  the  appellants.  I.  It  cannot  be  pretended  that 
the  grammatical  construction  of  the  clause  of  the  codicil  in  ques- 
tion justifies  the  interpretation  insisted  upon  by  the  executors. 
The  sum  directed  *' to  be  paid  to  each"  is  the  ^100,000  of  the 
public  debt  The  antecedent  of  the  word  each  is  the  ^^  sijc  chiU 
dren  of  my  dauglUer  Dorothea"  Omit  the  explanatory  words 
which  follow  the  words  '^public  debt,'^  and  the  construction  is  too 
plain  to  be  controverted.  It  is  in  effect  precisely  this :  "  I  give 
.hy,'A.,  B.  and  Qly  one  hundred  dollars,  to  be  paid  to  each."  The 
w^rds  "to  bo  paid  to  each,"  are  as  material  as  the  sum  of  one 
hundred  thousand  dollars.  I  give  to  A.,  B.  and  C,  one  hundred 
dollars  to  he  paid  to  each,  is  surely  the  same  thing  as  I  give  to 
each  of  A.,  B.  and  C,  one  hundred  dollars. 
f\ll.  The  construction  claimed  by  the  legatees  requires  neither 
the  addition  nor  the  rejection  of  a  word.  It  simply  takes  the 
words  as  they  stand  in  their  natural  meaning,  and  gives  effect  to 
them  accordingly. 

III.  The  construction  claimed  by  the  executors  requires  either 
the  rejection  of  the  words  "  to  be  paid  to  each  "  and  the  insertion 
of  the  words  ''collectively  in  equal  shares,"  after  '^the  hundred 
thousand  dollars  of  public  debt,"  or  the  interpolation  of  the  words 
"  one  sixth  part," ' before  the  words  "to  be  paid  to  each,"  as 
claimed  in  the  answer.  But  this  is  obviously  begging  the  whole 
question.  Words  so  materially  changing  the  signification  cannot 
have  bjden  left  to  be  supplied  by  construction,  by  so  careful  a 
draftsman  as  is  understood  to  have  prepared  this  will,  and  so 
cautious  and  accurate  a  man  as  the  testator.  ( Trigg  ▼.  Kin^m 
Representatives,  1  Ratid.  252.  Miles  v.  Wister,  6  Bin.  477. 
Im  v.  Pain,  4  Hare,  201,  225.  Diffiis  v.  Goldsmith,  1  Mer. 
417.  Exports  West,  IJBro.  C.  C.  575.  TweedaU  y.  Twf- 
dale,  10  Sim.  458.) 

IV.  Admitting  that  the  laagoage  tubed  is  ambigooas,  the  iriB 
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in  Hm.  itself  furnislies  the  best  interpretation  of  its  othh  terms.    Words 

2  testiv  occurring  more  than  once  in  a  will,  shall  be  presumed  to  be  used 

be  (ki  always  in  the  same  sense,  unless  a  contrary  intention  appears 

by  the  context ;  and  on  the  same  principle  where  a  testator  uses 
an  additional  word  or  phrase,  he  must  be  presumed  to  hare  an 
reteiti:  additional  meaning.    (2  Jarmyn  on  WUla,  744,  iJ.  18.)    Now 

ididr  where  a  certain  amount  is  elsewhere  given  by  this  will,  intended 

,  to  be  divided  among  several,  this  is  expressed  by  the  words  "to 

|AAjv.  ^^  equally  divided  among  them,"  as  the  ^100,000  of  trust  com- 

,1  ,  pany  deposit,  in  the  previous  •clause ;  the  $5000  to  the  dMdren 

of  Maria  Moore,  and  $5000  to  the  children  of  Hannah  Moore. 
On  the  other  hand,  where  a  like  sum  is  given  to  several  it  is 
expressed  by  the  word  each.  If  the  bequest  were  of  a  chattel 
obviously  incapable  of  division,  as  a  watch,  a  ship,  or  the  like, 
the  interpretati<m  of  the  executors  would  never  have  been  thought 
of.  Now  it  is  equally  impracticable  to  divide  1000  shares  of 
^^  water  stock  of  $100  each  into  six  equaj  parts.     {Se9S.  Laws  of 

1834,  p.  451 ;  1838,  p.  88.     Corp.  Ordinances,  1th  May,  1886, 
ojid  Zd  May,  1838.)    The  fractional  sum  of  $16,666,67  of  stock, 
^^  if  the  division  were  practicable,  is  a  sum  not  likely  to  have 

'^  lx>en  designed  by  Mr.  Astor,  whose  gifts  were  of  liberal  amounts 

^^  — and  even  sums.    The  use  of  the  term  ''  shares"  in  the  subse- 

quent part  of  this  clause,  is  in  no  respect  opposed  to  our  inter- 
i'^'  pretation.    It  naturally  refers  to  the  sum  or  interest  prenously 

^^  expressed,  whatever  that  may  be.    It  is  so  used  and  defined 

'^  m  other  parts  of  the  will    It  is  constantly  so  used  by  the  best^ 

^'  legal  authorities.    (Miles  v.  Wister,  5  Bin.  477.    Ex  parte 

^  West,  I  Bro.  C.  C.  675.    &  C.  1  Coz's  P.  Wms.  276, 7iote. 

i«*  Vandergucht  v.  Blake,  2  Ves.jun.  584.)  The  word  **also"  which 

1^  connects  this  clause  with  the  previous  clause  does  not  affect  the 

^  legacy  in  question,  with  the  special  provision  "  to  be  equally 

^  divided  among  them,"  therein  contained.    (2  Jarmyn  on  WiUs^ 

i  745,  iZ.  22.    2  WiUiams  m  Ea^rs,  712,  p/.  8,  i.  3,  c^  2,  i  L 

Doe  V.  Westley,  i  B.  ^  C.  667.) 
)  V.  The  testator,  in  the  11th  clause  of  the  first  oodidl,  directs 

f  that  oertsin  advancements  to  the  legatees  shall  ^  be  deemed  so 

aiich  cm  aocQoni;  of  the  provision  in  x^y  will  or  oodioil  in  &Tor 
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of  such  persons."  In  the  provisions  made  for  Woodbury  and 
Walter  Langdon,  on  occasion  of  their  marriage,  he  gives  to  each 
$150,000  in  anticipation  and  satisfaction  of  legacies  to  them  in 
his  will  and  codicil.  The  only  cash  legacies  to  these  grandsons, 
(except  certain  remainders,)  are  two  legacies  of  $25,000  e&cb, 
and  the  $100,000  in  question,  which  precisely  make  up  tho 
amount  of  the  marriage  provision,  of  $150,000.  It  is  idle  to 
suppose  that  Mr.  Astor  meant,  in  this  reference,  to  include  the 
different  remainders,  contingent  or  otherwise,  in  legacies  given 
to  others  :  but  adding  them  all  together,  they  fall  far  short  of 
making  up  the  $150,000,  unless  this  clause  be  interpreted  to 
give  them  $100,000  each.  There  is  no  reason  to  believe  that 
these  grandsons  were  special  favorites  of  the  testator — or  that 
he  intended  to  give  them  a  larger  share  than  their  brother  Eu- 
gene, or  their  sisters — among  all  of  whom  he  exhibited  the 
strictest  impartiality.  An  apparent  uncertainty  may  be  removed 
by  collecting  the  general  intention  from  other  passages  in  the 
writing  so  as  to  make  the  whole  consistent.  Or  by  a  reference 
to  some  other  writing  or  some  medium  of  explanation  adverted 
to  in  the  instrument.     (1  Phil,  on  Ev.^  Cowen  4*  HiUy  p.  538.) 

YI.  It  is  of  no  moment  that  proof  has  been  introduced  to  show 
that  the  testator  had  not  a  requisite  amount  of  the  stock  in 
question  at  the  date  of  the  codicil ;  the  answer  and  proofs  show 
that  the  amount  the  testator  held  was  constantly  varying.  If 
regarded  as  a  general  bequest  of  stock,  the  executors  are  bound 
to  procure  it,  if  not  possessed  by  the  testator  on  his  death. 
(1  Roper  on  Leg.  204.  2  Wms.  on  Ex'rs,  pt.  3,  5.  3^  cA.  2, 
§  8,  pp.  739,  742.)  The  testator  expressly  provides,  in  the  11th 
clause  of  the  will,  and  in  the  8th  clause  of  the  5th  codicil,  that 
if  any  of  the  stocks  or  funds  specifically  bequeathed,  should  not 
be  possessed  by  him  at  the  time  of  his  death,  the  same  should  be 
made  up  by  purchases  of  the  same,  or  similar  stocks,  out  of  the 
estate.  It  is  not  pretended  that  the  estate  was  not  ample  to 
make  good  the  full  amount  claimed. 

YII.  A  further  argument  in  favor  of  the  constmetion  con- 
tended for,  is  in  the  greater  approach  to  equality  in  the  gifts  to 
the  different  members  of  the  testator's  fisumily.    The  will  wm 
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made  in  July,  1886.  The  codicil  in  question,  in  January,  1889. 
Taking  the  accumulation  of  the  estate  at  four  or  fiye  hundred 
thousand  dollars  a  year,  it  amounts  in  the  three  years  to  oyer 
$1,200,000,  besides  the  falling  in  of  Mrs.  BumpfT's  share :  of 
this  it  is  not  natural  to  suppose  that  the  testator  designed  all 
but  one  or  two  hundred  thousand  dollars  to  go  to  the  residuary 
devisee. 

i>.  Jjord-^  for  the  defendants.  I.  The  terms  of  the  codicil  are 
entirely  explicit  as  to  the  persons  and  the  subject  given,  namely, 
''  to  the  said  six  children,  &c.  one  hundred  thousand  Mlars  of 
the  public  debt  of  the  city  of  New- York,  usually  called  the  water 
loan."  It  would  call  for  a  violent  construction  to  make  this  carry 
six  hundred  thousand  dollars  of  the  same  pn^perty.  The  appro- 
priate phrases  most  readily  importing  so  large  a  gift,  would  be 
^  to  each"  of  the  said  six  children,  d&c.  or,  ''  six  hundred  thou- 
sand dollars  to  the  said  six  children,"  d&c.  The  inference,  from 
not  using  this  appropriate  phraseology  for  this  enlarged  legacy 
is  clear  proof  he  did  not  intend  it.  The  survivorship  declared 
among  the  six  children,  would  have  no  meaning,  as  applied  to 
six  several  legacies ;  but  the  gift  of  one  aggregate  to  six  persons, 
gives  a  benefit  by  survivorship  to  the  legatees,  to  whom  such 
benefit  is  intended ;  and  this  was  the  clear  meaning  of  the  tes- 
tator. The  use  of  the  word  ''*  shares,"  shows  that  one  subject 
was  to  be  given  b  divided  parts :  it  would  not  be  the  natural 
fi>rce  of  the  word  "  shares,"  which  imports  division  of  a  parcel  or 
a  named  sum,  to  make  it  operate  the  multiplication  of  similar 
sums.  The  word  '^  shares"  occurs  very  frequently  in  the  will 
and  codicils,  always  meaning  aliquot  parts  of  a  fixed  subject. 
The  use  of  the  phrase  '^  to  be  paid  to  each  on  attaining  their 
age,"  dbc.  has  only  reference  to  the  time  when  the  shares  are  to 
be  handed  over.  Such  is  the  use  of  the  phrase  in  all  other  parts 
of  the  will.    (2  Jarman  on  Witts,  ch.  48,  i  2.) 

II.  The  context  also  clearly  shows  the  meaning  to  be  that 
adopted  by  the  court.  The  legacy  of  one  hundred  thousand 
dollars,  trust  company  certificates,  in  the  same  codicil,  after  the 
death  cf  Mrs.  Langdraii  is  in  point^s  to  thas^meiiUDg:  ^to  4* 
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paid  to  them  mi  their  attaining  that  age,  respectively,^^  and 
'^  to  be  paid  to  each  on  their  attaining  the  same  age,"  are  urords 
of  exactly  the  same  import  and  meaning ;  it  is  inadmissible  to 
make  the  one  phrase  carry  $100,000,  the  other  only  one-sixth 
of  it. 

III.  The  codicil  of  June  3, 1841,  speaking  of  the  legacy  to 
Louisa,  (being  one  of  the  children  situated  exactly  as  Mrs.  Nott- 
beck)  shows  that  Louisa's  part  of  this  legacy  was  "  a  share,"  and 
not  a  legacy,  of  $100,000  stock.  He  names  the  legacies  of 
$25,000,  by  their  amounts ;  the  legacy  in  question  he  calls  ^<  the 
share,"  d&c. 

lY.  The  construction  claimed  is  contrary  to  the  legacy,  which 
in  its  intent  was  a  specific  lega<;y,  and  presumptively  applicable 
to  stock  then  held  by  him.  At  the  date  of  the  will  and  codicil, 
he  had  not  stock  enough  to  answer  the  six  legacies,  enlarged  to 
$100,000  each.  The  clause  of  the  will  preventing  the  adempti<m 
of  legacies  of  stock,  by  his  parting  with  them,  shows  that  he  con- 
templated only  stocks  which  he  had  at  the  time  he  made  his  dis- 
positions. Unless  the  legacies  were  specific  this  clause  is  un- 
necessary. And  he  expressly  speaks  of  the  stock  or  funds  as 
'^  specifically  bequeathed."  (  Tawnsend  v.  Martin,  7  Hare,  471.) 
It  is  competent  to  look  into  the  state  of  the  testator's  property 
and  the  testator's  relation  thereto,  to  give  light  on  the  construc- 
tion of  the  will.  {Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  472.  At- 
tamey  General  v.  Grote,  3  Meriv.  316 ;  reversed  2  Russ.  4* 
M.  699.  Boys  v.  Williams,  2  Id.  689,  and  cases  cited  in 
these  authorities.    2  Williams  on  Ex^rs,  1002.) 

By  the  Court,  Edwards,  J.  The  question  which  is  presented 
in  this  action  arises  under  the  following  provision  contained  in 
the  will  of  the  testator :  "  Also,  I  give  to  the  said  six  children  of 
my  daughter  Dorothea,  or  to  such  of  them  as  may  survive  me, 
$100,000,  of  the  public  debt  of  the  city  of  New-York,  bearing 
five  per  cent  interest,  usually  called  the  water  loan ;  to  be  paid 
to  each  on  attaining  their  age  of  twenty-one  years,  and  the  in-, 
terest  of  the  shares  of  those  under  that  age,  to  be  accumulated 
for  their  benefit  until  that  period ;  and  in  case  any  of  them  shall 
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die  before  that  age,  without  surviTing  issue,  then  his  or  her 
shares  shall  go  to  the  survivors." 

The  plaintiffs  contend  that  this  is  a  bequest  of  $100,000  in 
water  stock,  to  each  of  the  six  children  of  the  daughter  of  the 
testator  separately.  The  defendants,  on  the  other  hand,  insist 
that  it  is  a  bequest  of  $100,000  in  stock  to  all  of  the  children 
collectively.  The  intention  of  the  testator  is  not  perhaps 
expressed  with  that  certainty  which  might  be  expected ;  yet  it 
seems  to  me  that  it  is  sufficiently  apparent.  If  the  disposing 
part  of  the  questionable  provision  is  taken  by  itself,  it  wiU 
be  seen  that  it  gives  to  the  six  children  of  the  testatar^s 
daughter,  or  such  of  them  as  shall  survive  him,  one  hnrir 
dred  thousand  dollars  of  the  public  debt,  &c.  He  does  not  say 
that  he  gives  that  sum  to  each  of  the  children ;  neither  does 
he  say  that  he  gives  to  the  six  children  $100,000  each.  AH 
that  he  gives  to  the  whole  of  them  is  $100,000.  This  is  given 
to  them  in  presenti,  but  is  not  to  be  paid  to  any  one  of  the  chil- 
dren until  he  or  she  shall  attain  the  age  of  twenty-one  years. 
Had  it  not  been  for  the  provision  made  as  to  the  time  of  pay- 
ment, there  would  not  be  a  question  as  to  what  the  testator  in- 
tended to  give.  What  was  it  then  that  he  intended  should  "  be 
paid  to  each  ?"  Tht  answer  is,  that  which  he  had  given ;  and 
that  is,  as  I  understand  the  bequest,  the  share  of  each  in  the 
sum  of  $100,000,  which  is  given  to  all.  The  error  of  the  plain- 
tiffs consists  in  construing  the  last  clause  in  the  bequest  aa 
defining  the  sum  which  is  given,  instead  of  merely  fixing  the 
time  when  the  sum  which  is  given  is  to  be  paid.  The  sum  which 
is  to  be  paid  to  each,  is  not  the  whole  sum  previously  mentioned, 
but  the  share  of  each  child  in  that  sum.  It  is  true  that  the 
word  share  is  not  used  in  speaking  of  the  time  of  payment^  bat 
it  seems  to  me  to  be  evident  that  the  testator  referred  to  a  share 
of  an  integral  sum ;  for  in  the  next  clause  of  the  same  sentence 
he  says  that  the  interest  of  the  shares  of  those  under  twenty-one 
years  shall  be  accumulated  for  their  benefit ;  and  he  provides 
that  in  case  any  of  them  shall  die,  his  or  her  share  shall  go  to 
the  survivors.    I  do  not  deny  that  the  word  share  might  be 
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fUteA  in  duch  a  way  as  to  make  it  applicable  to  a  separate  specific 
bequest  to  each  of  the  children ;  but  I  do  not  think  that  it  is  so 
used  in  this  case.  In  its  ordinary  acceptation,  it  means  a  part 
of  a  whole  subject  or  thing.  It  implies  a  division  of  an  entire 
subject  or  thing  into  parts. 

This  is  the  construction  which  I  draw  from  the  language  used 
by  the  testator,  irrespective  of  any  other  considerations. 

It  will  be  seen,  however,  that  the  bequest  in  question  does  not 
constitute  a  distinct  item  in  the  will,  but  is  in  addition  to  a 
previous  subdivision  of  one  of  the  items,  which  clearly  gives  the 
sum  of  $100,000  to  all  the  children  collectively,  to  be  paid  to 
them  on  their  attaining  the  age  of  twenty-one  years.  Agam,  it 
appears  that  the  testator  had  not  water  stock  enough  to  answer 
a  bequest  of  $600,000.  I  have  alluded  to  the  latter  considera- 
tions, not  as  laying  any  particular  stress  upon  them,  but  rather 
to  show  that  there  is  nothing  in  the  other  parts  of  the  will,  or 
ijQL  the  circumstances  under  which  it  was  executed,  which  is  un- 
£sivorable  to  the  construction  which  I  have  given  to  the  language 
used  by  the  testator. 

But  it  is  said  that  he  gave  the  sum  of  $150,000  to  two  of  the 
MBS  of  his  daughter  Dorothea,  on  the  occasion  of  their  marriage, 
and  declared  the  same  not  to  be  in  additioti  to  the  provisions  in 
their  favor  by  way  of  legacy  under  his  will  and  codicils,  but  in 
antidpation  and  satis&ction  thereof;  and  that,  adding  all  the 
other  legacies  together,  whether  contingent  or  otherwise,  they 
fiyll  short  of  the  sum  of  $150,000,  unless  the  provision  in  ques- 
ti<»i  is  interpreted  to  give  $100,000  to  each  of  the  children. 
The  advance  which  was  made  by  the  testator  to  his  grandsons, 
upon  the  event  of  their  marriage,  was  what  he  then  anffoteA  to 
be  sufficient  'm  reference  to  theyr  new  relations,  and  in  reference 
to  a  state  of  einmrastances  different  from  tha/t  which  existed  at 
the  time  he  made  his  will,  and  does  not  fomish  any  satiefiictory 
Evidence  as  to  his  intentions  at  that  time.  It  is  an  extrinsie 
feet,  «m1  ««  fitr  as  atiy  inference  can  be  drawn  from  it,  it  is  net 
1^  the  other  fa6t  wUch  has  been  ilkMled  to,  that  at  tlie  tine  the 
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bequest. in  question  was  made,  the  testator  held  only  $120,000 
of  the  stock  mentioned  therein. 

I  think  that  the  CDnstruction  given  to  the  will  at  the  special 
term  is  CDrrect ;  and  that  the  judgment  should  be  affirmed. 

[New-Tork  Qknbral  Term,  October  3, 1858.    Edmonds,  Edwards,  MUekeU, 
HmfseeiU  tud  Murris,  Justices.] 


Latham  vs.  Westervelt. 

When  a  person  is  arrested  upon  a  warrant  issaed  under  the  non-imprisonmcnl 
act,  he  must  be  detained  in  ciistody,  by  the  officer,  nnti!  a  final  adjudica- 
tion ;  iintew,  in  ease  of  an  adjnumraent,  he  shall  give  a  recognissance. 

The  statute  allows  a  recog:iii»iiicu  to  l>e  taken,  but  it  contemplates  that  in 
case  none  is  taken  the  diTondant  shall  remain  in  custody,  as  provided  by 
sectltMi  6 ;  and  no  order  Is  neeeysary  for  that  purpose. 

If  no  recognizance  is  given,  and  the  officer  allows  the  .defendant  to  eBcapOy 
BO  that  when  the  final  commitment  is  issued,  the  process  cannot  be  executed, 
the  sheriff  is  liable  for  the  damages  sustained  by  the  plaintiff. 

When  a  if  arrant  under  tbe  non-imprisonment  act  is  issued  out  of  the  supremo 
courty  in  the  first  district,  the  direction  to  bring  the  party  before  tbe  par« 
ticular  Justice  issuing  the  same,  is  merely  a  matter  of  form,  and  not  of 
substance ;  and  if  the  warrant  be  made  returnable  generally  before  one  of 
the  JuMlces  of  the  court,  the  error.  If  it  be  one,  does  not  render  the  war- 
taut  void;  nor  cau  tho  defect  be  taken  notloe  of  collaterally. 

Appeal  by  the  plaintiff,  from  a  judgment  of  nonsuit.  The 
action  was  brought  against  the  defendant,  as  sheriff  of  the  city 
and  coiyity  of  New^York,  for  the  escape  of  one  Daniel  A.  Van 
Namee,  who  had  been  arrested  by  the  defendant,  under  a  war- 
rant issued  by  Judge  Edmonds,  in  favor  of  the  plaintiff  against 
said  Van  Namee,  by  virtue  of  the  provisions  of  the  non^mpris-  # 
onment  act.  The  cause  came  on  for  trial  at  the  New-York  cir- 
ciiit  in  December,  1850,  bef(»'e  his  honor  Justice  Willard.  The 
{daisktiff  proved  the  judgment  in  his  &vor  i^nst  Van  Namee, 
the  affidavits  on  which  the  warrant  issued,  the.  issuing  and  con- 
tUklB  of  the  warramt  of  arreet,  its  delivery  to  the  deiinidalit,  hia 
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appointment  of  a  special  deputy  to  execute  the  process,  the  arrest 
of  A'^an  Namee,  by  the  defendant's  deputy,  and  bringing  him  be- 
fore Judge  Edmonds,  the  controverting  of  the  facts  alleged  in  the 
plaintiiF's  afSdavits,  by  Van  Namee,  the  taking  of  testimony  and 
the  adjournment  of  the  proceedings  from  time  to  time  until  the 
6th  day  of  May,  1849,  when  Van  Namee  was  convicted  by  Judge 
Edmonds,  under  the  proceedings,  the  prisoner  being  at  that  time 
before  the  judge  in  the  custody  of  ihe  defendant's  special  deputy, 
and  having  appeared  at  each  adjournment  in  his  custody.  The 
plaintiff  also  proved  the  escape  of  Van  Namee,  and  other  pro- 
ceedings before  the  judge,  and  the  issuing  and  contents  of  the 
warrant  of  commitment,  its  delivery  to  the  defendant,  ice.  At 
the  close  of  the  testimony  on  the  part  of  the  plaintiff,  the  defend- 
ant's counsel  moved  for  a  nonsuit,  on  the  ground  that  at  the 
time  of  the  first  appearance  of  the  prisoner.  Van  Namee,  before 
Judge  Edmonds,  no  recognizance  was  taken  for  the  appearance 
of  Van  Namee,  at  the  adjournment  day,  and  that  he  was  not  re- 
manded by  the  judge  into  the  custody  of  the  defendant ;  on 
which  points  the  plaintiff  was  nonsuited. 

Wm.  Barnes^  for  the  plaintiff.  I.  It  was  not  the  duty  of 
Judge  Edmonds,  on  the  first  appearance  of  the  prisoner  Van 
Namee,  before  him,  to  '^  remand"  the  prisoner  back  into  the  cus- 
tody of  the  defendant,  and  the  failure  of  the  judge  to  make  such 
order  did  not  discharge  the  defendant  from  the  duty  of  keeping 
and  detaining  Van  Namee  in  custody.  An  arrest  is  the  restraint 
of  a  man's  person  depriving  him  of  his  own  will  and  liberty,  and 
binding  him  to  become  obedient  to  the  will  of  the  law ;  mid  it 
may  be  called  the  beginning  of  imprisonment,  (1  Bums^  Law 
Diet.  56,  tit.  Arrest.  Laniards  Jtist.  ed.  of  1602,  p.  87 
,  Bur.  Law  Diet.  tit.  Arrest.  Barb.  Crim.  Law^  461.  1  Chit. 
Crim.  Lawj  12.  Allen  on  Sheriffs,  92.  Baiivier^s  Law  Diet. 
tit.  Arrest.)  "In  all  cases  where  a  prisoner  is  brought  before  a 
magistrate,  he  is  still  considered  as  being  in  the  custody  of  the 
arresting  officer  until  he  is  either  discharged,  bailed  or  commit- 
ted to  prison."  {Barb.  Crim.  Law,  470.  2  HaUfs  Pleas  of  the 
Crown,  120,  margin.    10  H.i,^,  a,  Escape,  S.    2  R.S.^8y 
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i  25,  8d  ed,  p.  239,  margin,)  Spencer  says,  "  the  defendant  is 
to  be  arrested  and  kept  in  custody  in  the  same  manner  as  on 
criminal  process,^  [Non-imprismiment  Act]  with  Practical 
Forms^  ij^c.  p.  20,  24.)  The  non-imprisonment  act  itself  pro- 
vides, §  6,  "  The  oflScer  to  whom  such  warrant  shall  be  delivered, 
shall  execute  the  same  by  arresting  the  person  named  therein 
and  bringing  him  before  the  officer  issuing  such  warrant ;  and 
shall  keep  him  in  custody  until  he  shall  be  duly  discharged  or 
committed  as  hereinafter  provided"  (2  if.  S.  Sd  ed.  p.  108,  §  6.) 
11.  The  failure  of  the  officer  to  take  a  recognizance  from  Van 
Namee  on  the  first  adjournment  of  the  proceedings  before  him 
under  the  warrant,  did  not  discharge  the  defendant  from  the 
duty  of  keeping  and  detaining  Van  Namee  in  custody.  The 
non-imprisonment  act  provides,  §  7  :  "  *  *  *  and  in  case  of 
an  adjournment,  such  officer  may  take  a  recognizance  with  or 
without  surety  at  his  discretion,  from  the  defendant,  for  his  ap- 
pearance at  the  adjourned  hearing."  (2  R,  S.  3d  ed.  p,  108, 
§  7.)  It  is  further  provided,  that  in  cases  where  the  warrant  is 
issued  under  the  third  and  fourth  sections,  the  defendant  shall 
not  be  entitled  to  an  adjournment,  unless  in  addition  to  the  re^ 
quirements  of  the  seventh  section,  he  gives  a  bond  to  the  plain- 
tiff  in  double  the  amount  of  his  judgfnent^  conditioned,  that 
until  the  final  decision  of  the  judge,  he  will  not  assign  or  dis- 
pose of  his  property,  with  a  view  to  give  a  preference  to  other 
creditors,  i/*t,  (2  R,  S>  Zd  ed,  p.  108,  §  8.  Recognizance : 
See  Tendinis  Law  Diet,;  BurrilVs  Law  Diet,)  The  recog- 
nizances taken  under  this  act,  in  pursuance  of  the  seventh  sec- 
tion, are  in  the  name  of  the  people,  and  aroHiot  for  the  benefit 
of  the  complainant.  Spencer  says:  "This  will  be  in  writing, 
and  in  the  usual  form  of  recognizances  in  criminal  cases,^  {See 
Form,  Non-imprisonment  Act,  with  Pr,  Forms,  pamphlet, 
p.  24.)  Savage,  Ch.  J.  in  Lynde  v.  Mmitgomery,  (15  Wend. 
461,)  says :  *'  The  process  is  in  the  form  of  criminal  process.  It 
assumes  that  the  people  have  cause  of  complaint,  and  proceeds 
upon  the  ground  of  a  fraud,  either  intended  or  committed.  The 
defendant  when  arrested,  is  to  be  treated  like  a  person  arrested 
w,criminfll  process.^'    Nelson,  Ch.  J*,  in  Moak  v.  De  Furrest^ 
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(5  HUl,  605,)  says  that  these  proceedings  are  iatended  ^'as  |b 
substitute  for  an  execution  against  the  person^  and  are  predi- 
cated upon  certain  alleged  frauds  committed  by  the  debtor,  with 
the  view  of  eluding  payment."  {See  h  11,  Nonrimprisanment 
Act,  2  R.  S.  M  ed.  p.  110,  §  12  ;  Spencer  v.  HUtan,  10  Wend. 
608 ;  Spencer,  Non-impr.  Act,  ^c.  pamphlet,  p.  19.)  When- 
ever any  recognizance  to  the  people  of  this  state  shall  have  be- 
come forfeited,  the  district  attorney  shall  prosecute  the  same. 
It  is  not  necessary  to  prove  any  damages ;  the  judgment  shall 
be  absolute  for  the  penalty.    (2  R.  S.  Sd  ed.  579,  i  29.) 

N.  B.  Blunt,  for  the  defendant.  I.  The  original  wanmnt  of 
arrest  did  not  authorize  or  require  the  sheriff  to  detain  Van  Nameo 
in  his  custody  after  the  adjournment  of  the  proceedings  before 
the  judge.  If  an  adjournment  is  had  the  judge  must  take  a  re- 
cognizance either  with  or  without  surety  for  the  appearance  of 
the  defendant  at  the  adjourned  hearing;  {Laws  of  1831,  ch. 
800,  §  7  ;)  and  by  act  of  1840,  where  the  adjournment  is  applied 
for  by  the  debtor  a  bond  must  be  given  that  he  will  not  dispose 
of  his  property.  The  act  does  not  make  provision  for  any  other 
disposition  of  the  defendant  penduig  an  adjournment.  If,  how- 
ever, the  defendant  could  be  detained,  pending  the  adjoummenty 
he  should  have  been  remanded  tc  the  custody  of  the  officer  by 
the  judge.  The  adjournment,  by  stipulation  of  the  parties,  re- 
leased  the  sheriff  from  any  responsibility  for  the  safe  keeping 
of  the  defendant.  When  the  officer  convicted  the  debtor  on  the 
5th  of  May,  he  should  have  issued  the  commitment  provided  for 
by  the  ninth  section  of  the  act  of  1831. 

II.  The  original  warrant  of  arrest  was  void,  and  by  the  arrest 
under  it,  the  judge  acquired  no  jurisdiction  of  the  person  of  the 
debtor ;  -it  was  a  compulsory  process,  and  Van  Namee  vraived  no 
rights  by  not  objecting  to  the  jurisdiction  ;  all  the  subsequent 
proceedings  were  cM-am  nonjudice.  The  warrant  was  return- 
able "  before  ane  of  the  justices  of  this  court,  at  their  chambers." 
This  was  not  a  proceeding  before  the  court,  but  before  the 
judge,  acting  in  a  summary  proceeding  as  a  judlge  at  diam* 
bera  jqt  auprej;ne  court  commissioner. .  The  ist^tate 
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the  form  of  the  warrant,  and  is  imperative  that  it  require  the 
fiheriff  to  make  the  arrest  "  and  bring  him  before  such  officer 
without  delay/"  and  no  other  judge  had  any  jurisdiction  or 
power  in  the  premises.  Wherever  proceedings  are  of  a  summary 
character,  the  mere  creature  of  the  statute,  and  unknown  to  the 
common  law,  the  act  authorizing  them  must  be  strictly  followed, 
or  jurisdiction  will  not  be  acquired.  {Jones  v.  Reed,  1  John. 
Cos.  20. '  Bigelow  v.  Steams,  19  John.  138.  Hortmi  v.  Hen- 
dershot,  1  HiU,  118.  Yager  v.  Hannah,  6  Id.  681.  Bloom  v. 
Burdick,  1  Id.  180.) 

III.  The  warrant  being  void  upon  its  face,  afforded  no  pro- 
tection to  the  officer ;  and  no  action  will  lie  for  refusing  or  neg- 
lecting to  execute  it.     (Cornell  v.  Barnes,  7  Hill,  85,  and  notes.) 

lY.  The  defect  in  the  warrant  of  arrest  appears  on  the  &ce 
of  the  pleadings,  and  can  therefore  be  urged  at  any  time  against 
the  plaintiff's  right  of  action.  The  court  will  not  set  aside  a 
nonsuit  where  it  appears  that  the  plaintiff  cannot  recover.  {De- 
myer  v.  ^rnzer,  6  Wend.  486.  Wilson  v.  Williams,  14  Id. 
146.  CasteHanos  v.  Jones,  1  Sel.  164.) 

By  the  Court,  Epwards,  J.  The  bill  of  exceptions  in  this 
cose  shows  that  Daniel  A.  Van  Kamee  was  arrested  under  the 
nonimprisonment  act.  The  warrant  was  issued  by  one  of  the 
justices  of  the  supreme  court  in  the  first  district,  and  was  in 
the  usual  form,  except  that  it  was  made  returnable  before  one  of 
the  justices  of  this  court  at  their  chambers,  in  the  City  Hall,  See. 
It  appears,  however,  that  the  warrant  was  in  &ct  returned  before 
the  justice  who  issued  it,  and  that  an  examination  was  had  before 
him,  and  that  after  several  adjournments,  sometimes  by  his 
order,  and  sometimes  by  the  stipulation  of  the  parties,  he  being 
satbfied  that  the  plaintiff's  allegations  had  been  substantiated, 
issued  a  commitment  accordingly.  It  further  appears  that,  at 
the  time  of  the  issuing  of  the  final  commitment  Van  Namee  was 
not  in  the  custody  of  the  sheriff,  by  reason  whereof  the  process 
eoold  not  be  executed.  It  is  to  recover  the  damages,  which  the 
plaintiff  claims  that  he  has  sustained  by  this  alleged  delinquency, 
that  this  action  is  brought 

Vol.  XVI.  54 
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It  was  proved  npon  the  trial  that  on  the  first  adjoomment  of 
the  proceedingB,  no  recognizance  was  taken,  and  that  the  de- 
fendant was  not  specially  remanded  hj  the  justice  to  the  cnstody 
of  the  sheriff.    Upon  these  grounds  the  plaintiff  was  nonsuited. 

The  statute  provides  that  the  warrant  shall  command  the  offi- 
cer, to  whom  it  shall  be  directed,  to  arrest  the  person  named 
therein,  and  bring  him  before  the  officers  issuing  the  same,  with- 
out delay.  {Laws  of  1881,  eft.  300,  }  5.)  It  further  provides 
that  the  officer  to  whom  the  warrant  shall  be  delivered  '^  shall 
execute  the  same  by  arresting  the  person  named  therein,  and 
bringing  him  before  the  officer  issuing  such  warrant ;  and  shall 
ke^  him  in  custody  ujttil  he  shall  be  duly  discharged  or  eon^ 
miitedy^  &a  {lb.  §  6.)  The  seventh  section  of  the  act  goes  on 
to  point  out  the  manner  in  which  the  examination  shall  be  ecm- 
dnetod,  mt  in  contemplation  of  the  necessity  of  an  adjoummeiit^ 
provides  that  tiie  officer  before  whom  the  proceedings  are  peiid> 
ing  may  take  a  reoognieance  for  the  defendant's  appearance  at 
the  adjourned  hearing.  It  will  be  observed  that  the  statute  cbea 
not  say  that  an  adjournment  may  be  granted  on  giving  a  r^ 
cognisance ;  nor  does  it  say  that  in  case  of  an  adjournment  a 
recognisance  shall  be  taken ;  it  nrnply  gtves  the  right  to  take  a 
reeogttisance.  Suppose,  then,  that  nothing  had  been  said  about 
a  recognisance,  would  it  be  contended  that  the  duty  of  l^e  offieer 
Mrving  the  warrant  would  be  fiilfilled  by  merely  arresting  tiie 
daliMidant  and  bringing  him  before  the  officer  by  whom  the 
vaat  was  issued?  ff  so,  what  is  to  be  done  with  the 
whidi  dedares  that  the  officer  serving  the  warrant  siwU  keep  tlie 
delendant  in  custody  until  he  shall  be  discharged  orcommitled^ 
The  different  sections  talcen  together,  as  I  understand  thera, 
meen  tiiat  the  party  arrested  diall  be  detained  in  coBtoij  by 
virtne  of  tike  statute,  until  a  final  adjudication ;  unkss,  in  ( 
of  adjournment,  he  shall  give  a  reo<^miance.  The^  staAula 
tows  a  reeogBisance  to  be  taken,  but  it  contsmplatefr  that  m  < 
none  is  taken^  the  defendant  shall  remain  in  custody,  as  pravidedl 
by  saetion  six^.  and  no  order  is  necessary  finr  tha^  purposa  W» 
t>M»aBMnB»I  tiunk  tiiat  thernooRntteaght  not  to  law  hmt 
'granted* 
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It  k  contended,  however,  that  the  nonfluit  can  be  stntained 
on  another  ground ;  and  that  is,  that  the  warrant  was  made  re- 
tamable  before  one  of  the  justices  of  this  court  instead  of  being 
returnable  before  the  justice  who  issued  it. 

The  80th  seetion  of  the  original  code  of  prooedore  piovidad  that 
erery  proceeding  commenced  before  one  of  the  justices  elected 
in  thia  district,  might  be  continued  before  another  ju^ice,  with 
the  same  effect  as  if  commenced  before  him.  This  waa  intended 
to  apply  particularly  to  special  proceedings.  The  result  k  that 
if  the  wamint  had  been  made  retirmable  before  the  justice  Who 
issued  it,  the  proceedings  might  have  been  continued  before  any 
other  justice  in  the  first  district.  It  follows  then  that  the  comr 
mand  in  the  warrant  to  bring  the  party  before  the  particular 
justice  issuing  the  warrant,  is  merely  a  matter  of  form,  and  not 
of  stibiBtance ;  inasmuch  as  the  proceedings  may  be  carried  dn 
before  any  other  justice  who  may  be  in  attendance  at  chambers, 
and  at  most  the  warrant  would  only  be  voidable.  Whether  the 
alleged  error  would  even  have  that  effect,  it  is  not  neceflnry 
now  to  inquire.  It  is  suffident  for  the  present  that  it  does  not 
render  the  warrant  void ;  and  if  it  be  a  defect,  it  is  one  which 
cannot  be  taken  notice  of  collaterally. 

The  judgment  muirt  be  reveived,  and  a  new  trial  gnonted ; 
costs  to  abide  the  «vent. 

*^    [New-Tork  General  Term,  October  8, 1858.    Sdmands,  Edmards,  MUdMf 
AojRKtt  and  Morris,  Jugticet.] 


McG&EooR  and  others  vs.  Comstocx. 

I  Ibrfetted  to  the  state  by  ads  <^  attainder  poMd  prevloiBtothetrealisr 

ofpeaoewithCiireatBrttidndra^  S,  1788,  iraro  not  dIVMted  fton  fts 

state  end  revested  in  the  Conner  owners,  1^  thai  tvestj. 
The  article  of  the  treaty,  respeoting  conAMsted  estates,  emhneed  on^  ftitore 

confiscations,  and  bad  no  reference  to  attainders  and  fbr&itnres  which  had 

already  beoome  complete  and  absolute. 
Ad^Mant,  hi4«QtaieBt»oBaotme««for.a  nonniton  tb»tmmA4iMmM 
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of  actual  seiain  in  a  person  tfaroogh  whom  the  plaintiff  claima,  and  who  had 
a  seisin  in  deed ;  where  he  does  not  found  his  objection  on  a  descent  cast 

It  is  only  in  the  latter  point  of  view  that  an  objection  to  the  plaintiff's  right 
of  recovery  can  be  taken  advantage  of  by  way  of  nonsnit. 

In  order  to  make  hfine  of  any  avail  at  all,  the  parties  must  have  some  interest 
or  estate  in  the  lands  to  be  affected  by  it.  The  person  levying  it  must  have 
a  ft«ehold,  either  by  right  or  by  wrong.  And  in  order  to  create  a  fVeehoId 
by  wrong  there  must  be  a  disseisin. 

In  order  to  constitute  a  disseisin  of  the  rightAil  owner,  sufficient  to  authorize 
the  levying  of  a  fine  by  the  disseisor,  there  need  not  be  an  expulsion  of  the 
rightfU  owner  by  violence. 

When  there  is  no  violence,  and  when,  trom  the  circumstances  of  the  case  there 
can  be  none,  the  law  will  infer  a  disseisin  fh>m  such  other  acts  as  show  that 
the  possession  is  adverse  and  hostile  to  that  of  the  true  owner. 

Where  it  appeared  in  an  action  of  ejectment,  that  W.  had  claimed  title  to  the 
premises,  adverse  to  that  of  the  true  owner,  for  some  years  prior  to  the  levy- 
ing  of  a  fine  by  W.,  and  had  supposed  that  he  had  a  good  title ;  that  he  had 
been  regarded  by  others  as  the  owner,  and  had  been  taxed  and  assessed  as 
such,  and  had  paid  the  taxes  and  assessments ;  that  the  lot  had  been  en- 
closed by  a  fence,  probably  built  by  him ;  and  he  had  the  actual  and  ex- 
clusive possession  at  the  time  the  fine  was  levied ;  Held  that  these  were  acts 
which  the  law  would  regard  as  equivalent,  in  their  effects,  to  an  actual  ex- 
pulsion of  the  rightftil  owner  by  violence ;  and  that  they  established  such 
a  Areehold,  by  disseisin,  in  W.  as  would  sustain  the  fine  levied  by  him. 
Edmonds,  J.  dissented. 

Motion  for  jadgment,  upon  a  special  verdict.  The  action 
was  brought  to  recover  the  possession  of  land  situated  in  the 
city  of  New-Tork,  of  which  each  of  the  seven  plaintiffs  claimed 
to  be  entitled  to  onenseventh  in  fee.  Plea  the  general  issue. 
The  cause  was  tried  at  the  New- York  circuit  in  March,  1851, 
before  Justice  Edwards.  The  jury  brought  in  a  special  verdict, 
by  which  they  found  the  following  facts  : 

That  Isaac  Stoutenburgh  and  Philip  Van  Cortlandt,  commis- 
sioners duly  appointed,  under  and  by  virtue  of  the  act  of  the 
legislature  of  the  state  of  New- York,  entitled  "  An  act  for  the 
speedy  sale  of  the  confiscated  and  forfeited  estates  within  this 
state,  and  for  other  purposes  therein  mentioned,"  passed  May  19, 
1784,  for  the  southern  district,  by  their  deed,  in  consideratioii 
of  *  *  *  *  did  grant  to  William  Boyd,  his  heirs  and  assigns, 
''  All  that  certain  piece  or  parcel  of  land  situate,  lying  and  being 
io  the  out  ward  of  the  city  of  New* York,  and  is  a  part  of  tho 
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estate  late  the  property  of  James  DeLancey,  Esq.  and  particu* 
larly  described  in  a  certain  map  or  chart  of  the  said  estate,  made 
by  Evert  Bancker,  by  lots  numbers  1235  to  1241  inclusive ; 
bounded  southerly  by  Bivington-street,  westerly  by  Orchard- 
street,  northerly  by  land  of  Peter  Stuyvezandt,  and  easterly  by 
Sixth-street,  containing  seven  lots.  Also  one  other  piece  of  land, 
situate  as  aforesaid,  known  and  distinguished  by  lots  Nos.  1397 
to  1407  inclusive,  bounded  southerly  by  Rivington-street,  west- 
erly by  lots  No.  1389  to  1396  inclusive,  northerly  by  land  of 
Peter  Stuyvezandt  aforesaid,  and  easterly  by  Essex-street,  con* 
taining  eleven  lots.  Forfeited  to  the  people  of  the  said  state  by 
the  attainder  of  the  said  James  DeLancey."  That  the  said 
William  Boyd,  by  virtue  of  the  said  deed,  entered  upon  the  said 
premises  and  became  seised  thereof  in  fee  simple.  That  on  the 
18th  day  of  April,  1795,  the  said  William  Boyd,  being  still  seised 
of  the  said  premises,  granted  to  William  Rhodes  and  John  Mc* 
Gregor,  their  heirs  and  assigns  by  deed,  in  consideration  of. 

"  All  and  singular  those  certain  lots  of  grounds, 

situate,  lying  and  being  in  the  seventh  ward  of  the  city  of  New- 
York,  and  known  and  distinguished  on  a  certain  map  or  chart, 
made  by  Evert  Bancker,  of  the  estate,  late  the  property  of  James 
DeLancey,  by  lots  1897,  1398,  1399,  1400  and  1401,  bounded 
easterly  by  Essex-street,  southerly  by  lot  1402,  westerly  by  lots 
1895, 1396,  and  other  ground,  and  northerly  by  the  ground  of 
Peter  Stuyvesant."  That  the  said  William  Rhodes  and  John 
McGregor  entered  upon  the  said  last  described  premises  and 
became  seised  thereof,  by  virtue  of  the  said  deed,  in  fee  simple. 
That  the  said  William  Rhodes  being  seised  as  aforesaid  on  the 

10th  day  of  July,  1800,  by  deed,  in  consideration  of 

granted  to  the  said  John  McGregor,  his  heirs  and  assigns,  one 
full  and  equal  moiety  and  undivided  half  part  of  all  and  singular 
those  certain  lots  of  grounds,  situate,  lying  and  being  in  the  7th 
ward  of  the  city  of  New  York,  and  known  and  distinguished  on  a 
certain  map  or  chart,  made  by  Evert  Bancker,  of  the  estate,  late 
the  property  of  James  DeLancey,  by  lots  1397, 1898, 1899, 1400 
and  1401,  bounded  easterly  by  Essex-street,  southerly  by  lot 
1402,  westerly  by  lots  1895, 1896,  and  other  ground,  and  norOK' 
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erly  by  the  ground  of  Peter  StayyeBant."  That  tha  aaid  Mb 
McGregor,  by  virtue  of  said  deed,  entered  upon  tfa«  eaid  laat 
described  premiseB  and  became  seised  thereof  in  fee  umpk. 
That  the  said  John  McGregor  died  seised  of  said  prenuses,  in 

.July,  1802.  That  John  McGregor  left  one  child,  him  sarvivini^ 
of  the  age  of  two  years,  called  John  McGregor  the  younger, 
his  heir  at  law.  That  John  MoGregor  the  younger,  up^n  the 
death  of  John  McGregor,  entered  upon  the  said  premises  wheredT 
John  McGregor  died  seised,  and  became  seised  thereof  in  fee 
simple.    That  John  McGregor  the  younger  died  in  1826,  seised 

.  of  said  premises,  leaying  William  McGregor  his  eldest  nnde  him 
surviving,  his  heir  at  law.  That  William  McGregor  entered 
upon  the  said  premises  last  described,  upon  the  death  of  John 
McGregor  the  younger,  and  became  seised  thereof  in  fee  simfde. 
That  William  McGregor  died  in  1888,  leaying  the  plaintib, 
John,  Ann,  WilUam,  Charlotte,  Elizabeth,  James  and  Alexander, 
his  heurs  at  law.  That  the  defendant,  when  this  suit  was  com- 
menoed,  May  20, 1844,  was  in  possession  of  part  of  lot  1897  of 
Beliinoey's  estate,  as  laid  down  in  Bancker's  map,  to  wit,  the 
rear  room  in  the  second  story,  and  the  front  room  in  the  attic 
story,  of  the  brick  house  on  the  south  part  of  the  said  lot,  and 
die  right  of  passage  through  the  yard  from  the  shed  in  fr<Hit  of 
the  house  to  the  said  second  story  and  attic  story.  That  Peter 
Stuyvesant's  farm  referred  to  in  the  deed  of  the  comndssioneni 
of  forfeitures,  and  in  Bancker's  map,  was  enclosed  in  a  ftaoe  ad- 
joining the  premises  in  question,  from  1785  to  the  death  ef  Pe- 
ter Stuyvesant  in  1814.  That  Peter  Stuyresant  diedim  1814 
seised  in  fee  simple  ol  said  farm.  That  by  ait  act  of  the  legis- 
lature of  the  state,  entitled  "  An  act  for  the  relief  of  the  deviaasB 
of  Pettf  Stuyvesant,"  passed  April  16, 1816,  Pet^  A.  Jay  aad 
Cornelius  J.  B^igart  were  appointed  oommissiaBers  to  make  par- 
tition of  the  real  estate  of  the  said  Peter  Stuyvesant  among  tka 
persons  entitled  hereto.  That  in  1817,  aad  prior  to  August  20 
(^  that  year,  the  mayer^  aldenoaen  and  oommonaltyof  the  d^sf 
New-Yotk,  in  crder  to  le?y  taxes  and  assessments  upon  tke  limdi 
lying  adjaoQOt  to  Essex  and  Stanton  «-*——-^  and  Ludlow  street^ 
miwid%jaay^thfU<ihatbiiiqflsBd^yi«gu^ 
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to  be  made.  That  on  such  corporation  map  all  the  lots  of  ground 
lying  upon  Esaex-Btreet,  and  for  the  said  purpose  laid  down  as 
25  £B6t  firont  on  EssexrStreet  and  extending  half  way  to  Ludlow- 
streety  formerly  called  Sixth-street  That  in  order  to  make  the 
ground  incladed  in  Lot  No.  1397,  and  the  adjacent  ground  of 
the  farm  then  kte  of  Peter  Stuyresant  into  lots  agreeing  in  sise 
with  the  other  lots  adjaoent  and  in  the  vioinity,  25  feet  of  the 
lot  No.  1397  in  Sssex-streoty  and  the  ground  in  rear  there<^ 
between  Essex  and  half  way  across  to  Ludlow-street,  are  put 
down  on  said  corporation  map  and  called  lot  No.  1553  of  the 
ward  number,  of  the  tenth  ward  of  the  said  city,  and  18  feet  and* 
eight  inches  of  the  said  lot  No.  1397,  oa  Essex-street,  and  six 
feet  four  inches  of  the  ground  of  said  Stuyvesont  fkrm  on  E»- 
sex-street,  and  the  ground  of  the  said  part  on  Essex,  half  way 
through  to  Ludlow-^treet,  are  put  down  on  said  corporation  map 
and  called  lot  No.  1552  of  said  ward  of  said  city.  That  on.  the 
20th  day  of  August,  1817,  Peter  A.  Jay  and  Cornelius  Bogaft, 
by  their  deed  of  partition  among  the  devisees  of  Peter  Stuyre- 
sant,  assigned  to  Margaret  Stuyvesant,  a  daughter  of  Peter 
Stuyvesant,  that  part  of  the  said  farm  of  Peter  Stuyvesant,  lying 
adjacent  to  lots  No.  1897  and  1398  of  DeLancey's  farm,  aer  the 
same  are  laid  down  on  Bancker's  map.  That  the  partition  deed 
of  Jay  and  Bogart,  described  the  part  of  the  said  &rm  assigned 
to  Margaret  Stuyvesant,  adjacent  to  the  said  lots  No.  1397  and 
1898,  as  lot  N«.  97  of  said  partition,  and  by  the  map  annexed  to 
the  partition  deed,  as  well  as  by  the  description  of  lot  No.  97,  the 
said  lot  No.  97,  included  the  said  lots  called  by  ward  numbers 
1652  and  1558.  That  the  description  is  as  follows :  '^  And  also 
all  that  certain  lot  or  parcel  of  land,  which  in  the  said  map  is 
doRgnated  by  the  letter  S  and  l^o  number  97,  and  which  is 
hounded  as  follows,  to  wit :  beginning  at  a  point  on  the  westerly 
side  of  EssexHitreet,  distent  75  feet  from  the  southwesterly  onr- 
ner  of  Stanton  and  Esses^treeta ;  thence  funning  soothlrttrcBy 
along  Bsaexrstreet  75  feet ;  then  w^stwaroQy  on  a  line  parallel 
to  StflfertKNi^street^  cue-half  of  the  distttno^  hettwm  Sssex  and 
lAdi(ywa6treat»;  tiliair  ncrtheErly  m  a  line  parallel  with  EjamaB^ 
ilimtT5&«t;  tiMw^wstMtf^oiiakliiiepanllelirtrttS^ 
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street,  to  the  place  of  beginning."  A  section  of  the  map  annex- 
ed to  the  said  partition  deed  was  annexed,  and  marked  Schedule 
B.  That  the  lands  on  which  partition  was  awarded  to  be  made 
by  said  act  appointing  Peter  A.  Jay  and  Cornelius  Bogart  as 
conmiissioners,  being  the  lands  whereof  the  said  Peter  Stuyye- 
sant  died  seised,  did  not  include  any  part  of  lot  No.  1397,  of  De- 
Lancey's  farm,  as  laid  down  on  Bancker's  map,  and  did  not 
include  a  triangle  at  the  southeast  comer  of  lot  No.  97,  43  feet 
and  8  inches  long  on  Essex-street,  77  feet  long  adjoining  lot  No. 
1398,  and  on  the  third  side  of  the  triangle  98  feet  long.  That 
said  partition  deed  of  Jay  and  Bogart,  omits  to  include  by  map 
or  by  description  of  any  lot,  the  small  triangle  in  rear  of  lot  No. 
1898,  and  which  small  triangle  has  always  remained  in  possession 
of  the  devisee  of  Peter  Stuyyesant.  That  in  order  to  make  the 
map  marked  Schedule  B,  a  correct  representation  of  the  boun- 
dary line  between  Peter  Stuyvesant's  farm  and  DeLancey's 
estate,  the  line  running  diagonally  across  said  map  and  marking 
the  boundary  between  the  Stuyyesant  and  DeLancey  estates 
should  have  continued  without  interruption  from  the  center  of 
Essex-street  to  the  center  of  Ludlow-street,  leaving  lot  No.  1397 
of  DeLancey's  estate  south  of  said  line,  and  the  description  in 
said  partition  deed  should  have  been  varied  accordingly.  That 
lot  No.  1397  of  DeLancey's  estate  when  granted  by  the  conmus- 
sioners  of  forfeitures  to  William  Boyd  was  a  vacant  lot,  and 
so  remained  till  after  June  2d,  1827.  That  the  said  lots  known 
by  said  ward  numbers  1552, 1553,  in  said  corporation  map  were 
assessed  for  taxes  in  1818,  1819, 1820,  to  unknown  owners,  and 
the  said  taxes  paid  by  Margaret  Stuyyesant.  In  1821,  1822, 
1823, 1824  and  1825,  the  said  lots  were  assessed  for  taxes  and 
assessments,  to,  and  the  taxes  paid  by  Margaret  Stuyyesant,  and 
in  1826  the  said  lots  were  assessed  to  E.  L  Winthrop,  and  the 
tax  paid  by  him.  That  Margaret  Stuyyesant  died  in  1824,  and 
by  her  last  will  and  testament,  and  under  the  general  words  of 
the  residuary  clause,  devised  lot  No.  97  of  said  portion  to  Eger- 
ton  Lee  Winthrop,  known  as  K  L  Winthrop.  That  prior  to 
June  2d,  1827,  K  L.  Winthrop  employed  Peter  A.  Jay,  attorney 
and  counselor  at  law,  to  levy  a  fine  of  '^  all  that  certain  piece  or 
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jy&rcel  of  land,  situate,  lying  and  being  in  the  11th  ward  of  the 
city  of  New-York,  and  butted  and  bounded  as  follows,  to  wit : 
beginning  at  a  point  on  the  westerly  side  of  Essex-street,  distant 
southwardly  from  the  southwesterly  comer  of  Stanton-street  and 
Essex-street,  100  feet ;  thence  running  southerly  along  the  west- 
erly side  of  Essex-street,  50  feet ;  then  westerly  on  a  line  paral- 
lel with  Stanton-street,  to  a  point  equally  distant  from  Essex- 
street  and  Ludlow-street ;  then  northerly  on  a  line  equi-distant 
from  Essex-street  and  Ludlow-street,  50  feet ;  then  easterly  on 
a  line  parallel  with  Stanton-street,  to  the  place  of  beginning." 
That  on  the  2d  day  of  June,  1827,  the  said  Peter  A.  Jay  em- 
ployed Henry  P,  Jone?  to  act  as  cognizor  in  the  levying  said  fine. 
That  after  the  2d  day  of  June,  182t,  the  said  E.  L.  Wihthrop 
entered  upon  lot  No.  1397,  and  inclosed  the  same  with  a  sub- 
stantial fence  in  common  with  the  land  adjacent,  coniprised-  in 
the  premises  last  described.  That  such  entry  upon  the  said  lot 
No.  1897,  anci  inclosure  thereof,  was  with  intent  to  'Wvy  a^fine 
of  the  said  lot,  in  common  with  said  adjacent  lands.  Thai  on' the 
14th  d{iy  of  June,  1827,  the  said  E.  L.  Winthrop  and  the  said 
Henry  P.  Jones  entered  upon  the  said  last  above  described 
premises,  and  then  and  there,  no  other  person  or  thing  being  on 
said  last  described  premises,  the  said  E.  L.  Winthrop,  in  presence 
of  two  competent  witnesses,  executed  and  delivered  to  said  Henry 
P.  Jones  ^a  deed  of  feoffment  to  the  said  Henry  P.  Jones,  his 
heirs  and  assigns,  of  said  premises,  and  at  the  same  time,  in  pres- 
ence of  the  said  witnesses,  delivered  to  the  said  Henry  P.  Jones 
a  portion  of  the  eieirth  of  said  last  described  premises,  in  the  nami 
of  livery  of  seisin  of  said  premises.  That  on  the'l'Sth  day  of 
June,  1827,  the  said*  E.  L.  Winthrop  and  the  said  Henry  P. 
Jones  entered  upon  the  said  last  described  premisec),  and  then 
and  there,  in  the  presence  of  said  hurt  mentioned  witnesses,  ffae 
said  Henry  P.  Jones  executed  and  delivered  to  E.  L.  Winthrop' a 
deed  of  iboffment  to  the  said  E.  L  Winthrop,  his  heirs  and  assies. 
The  deed  |bnd  warranty  were  upon  the  consideration  of  $2000. 
That  such  d'eecb  of  feoffment,  chirograph  of  the  fine  and  enroll- 
ment and  recordbg  of  the  same,  are  all  in  due  form  to  conadtata 
Vol,  XVL  65 
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the  necessary  written  or  documentary  evidence  of  levying  said 
fine.  That  since  the  levying  of  said  fine  E.  L.  Winthrop  and 
those  claiming  under  him,  have  been  in  the  actual  and  exclusive 
occupation  of  the  said  last  described  premises.    But  whether,  &c. 

/  Ellsworth^  for  the  plaintiffs. 

W.  Rutherfordj  for  the  defendant. 

Edwards,  J.  The  case  shows  that  the  original  source  of  the 
title  set  up  by  the  plaintiffs,  was  a  deed  of  conveyance  executed 
by  the  commissioners  of  forfeiture  for  the  southern  district  of 
New-York  on  the  31st  of  May,  1785.  It  appears  by  the  descrip- 
tion contained  in  the  deed,  and  it  is  admitted  by  the  defendant, 
that  the  property  in  question  had  belonged  to  James  Delancj, 
and  that  it  was  forfeited  to  the  state  by  an  act  of  attainder, 
passed  on  the  22d  of  October,  1776.  (1  Gremleafs  Laws,  26.) 
The  conveyance  was  made  in  pursuance  of  the  powers  which  had 
been  conferred  upon  the  commissioners  by  an  act  of  the  legisla- 
ture, passed  on  the  19th  of  May,  1784.    ( Greenl.  Laws,  12T.) 

The  defendant  contends  that  by  the  treaty  of  peace,  of  Sep- 
tember 3d,  1783,  the  forfeited  estate  was  divested  from  the 
state  of  New- York,  and  was  revested  in  James  Delancy.  This 
is  clearly  a  misapplication  of  the  effect  of  the  treaty ;  for  the 
article  which  is  relied  upon  refers  merely  to  future  confiscations, 
and  has  no  reference  to  attainders  and  forfeitures  which  had 
already  become  complete  and  absolute.  In  the  cases  cited  upon 
the  argument,  the  proceedings  of  forfeiture  were  in  progress, 
and  undetermined  at  the  time  when  the  treaty  was  concluded. 

The  next  objection  which  was  made  to  the  plaintiff' 's  title  is, 
that  the  second  John  McGregor,  or  John  McGregor  the  younger, 
as  he  is  called  in  the  case,  was  never  seised  of  the  premises  in 
question ;  and  the  defendant  moved  for  a  nonsuit  on  that  ground. 
This  objection  must,  of  course,  refer  to  the  alleged  want  of  an 
actual  seisin ;  for  that  he  had  a  seisin  in  deed  cannot  admit  of 
a  doubt.  But,  conceding  that  there  never  was  any  seisin  in  law 
in  John,  the  younger,  I  do  not  perceive  how  this  should  entitle 


NEW-YORK— OCTOBER,  1858.  435 

McGregor  v.  Comstock. 

the  defendant  to  a  nonsuit.  He  does  not  found  his  objection 
npon  a  descent  cast ;  and  it  is  only  in  that  point  of  view  that  an 
objection  to  the  plaintiff's  right  of  recovery  could  be  taken  ad- 
vantage of  by  way  of  nonsuit.  It  may  become  important,  how- 
ever, in  reference  to  the  principal  question  which  is  raised  in 
the  case,  as  to  the  validity  of  the  fine  which  was  levied  by  Win- 
throp,  to  ascertain  what  was  the  extent  of  the  seisin  of  the 
premises  by  John  the  younger,  anterior  to  the  time  of  the  levy. 

The  case  shows  that  John,  the  elder,  died  in  the  year  1802, 
ini  that  his  son  John  was  at  that  time  about  two  years  old.  It 
also  appears  thfeit  John,  the  younger,  was  sent  to  England  by  his 
vncle  at  the  age  of  six  years,  and  that  he  remained  there  till 
the  year  1817  or  1818,  when  he  was  sent  to  the  East  Indies ; 
and  that  he  has  not  been  heard  of  since,  and  is  supposed  to  be 
dead.  There  is  no  pretense  that  he  ever  took  actual  possession 
of  the  premises,  either  in  person  or  by  his  agent.  One  of  his 
guardians  states  that  he  received  the  rents  of,  and  paid  the  taxes 
upon,  two  lots  in  Essex-street.  But  U  does  not  appear  that  any 
one  acting  on  John's  behalf,  ever  in  any  way  interfered  with  or 
asserted  any  title  to  the  lot  in  question.  It  would  seem,  then, 
that  he,  during  his  lifetime,  and  his  heirs  at  law  since  his  death, 
if  he  died  as  is  supposed,  had  a  seisin  in  deed  of  the  premises ; 
and,  if  there  was  no  disseisin  or  adverse  possession,  had  a  seisin 
in  law  either  actual  or  constructive. 

On  the  part  of  the  defendant,  it  appears  that  on  the  20th 
August,  1817,  a  partition  was  made  of  what  was  called  the 
Stuyvesant  estate ;  and  the  partition  deed,  amongst  other  things, 
conveyed  the  premises  in  question  to  Margaret  Stuyvesant  in 
fee  simple.  This  is  the  first  evidence  furnished  to  us  of  any 
claim  to  the  property  set  up  by  the  Stuyvesant  fiimily.  On  the 
fifth  day  of  January,  1824,  Margaret  Stuyvesant  made  her  will ; 
by  which  she  devised  the  premises  to  Egerton  Leigh  Winthrop, 
in  fee  simple,  and  shortly  afterwards  she  died.  It  also  appears 
that  during  the  years  1818  and  1819,  the  premises  were  t&xed 
to  unknown  owners ;  that  the  taxes  were  in  fact  paid  by  Mrs. 
iStnyvesant,  and  that  firom  the  btter  period  down  to  the  year 
1826,  she  or  Winthrop  were  taxed  and  assessed  «i  owners  of  the 
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property;  and  that  the  taxes  and  assessments  were  paid  by 
them.  In  the  year  1827,  a  fine  was  levied  by  Winthrop,  and 
he  and  his  representatives  have  since  been  in  the  sole  and  ex* 
elusive  possession  of  the  premises.  It  is  upon  the  title  thus 
acquired  that  the  defendant  relies. 

The  plaintiffs  do  not  deny  the  regularity  of  the  proceedings 
on  the  part  of  Winthrop,  in  levying  the  fine ;  but  they  contend 
that  he  had  not  such  an  estate  in  the  premises  as  authorised 
him  to  make  the  levy. 

It  is  an  elementary  principle  that  in  order  to  make  a  fine  of 
any  avail  at  all,  the  parties  must  have  some  interest  or  estate 
in  the  lands  to  be  affected  by  it.  (2  Bl.  Cam.  837.)  Or,  as  it 
is  more  definitely  expressed,  a  person  to  levy  a  fine,  must  hare 
a  freehold  either  by  right  or  by  wrong.  {Doe  v.  Davisy  1  Carr. 
^*  Payne,  130.)  And  in  order  to  create  a  freehold  by  wrong, 
there  must  be  a  disseisin.  (76.  Doe  v.  Gregory,  2  Ad.  4* 
EUis,  14.  6  Bing.  N.  C.  161.)  The  question  then  arises, 
whether  Winthrop  had  sijph  a  freehold  as  the  law  requires. 

The  case  shows  that  at  the  time  when  the  fine  was  levied,  the 
premises  were  in  the  outskirts  of  the  city,  where  lots  were  but 
little  used)  either  for  building  or  a^icultural  purposes,  and 
where  it  was  difficult  to  keep  them  fenced.  The  jury  have 
found  that  .the  lot  in  question  was  £^y  enclosed  at  the  tilne.of: 
the  levy ;  and  the  reasonable  inference  is,  that  it  was  s6  endowed 
by  Winthrop ;  and  there  is  a  distinct  admission  in  the  case  that 
he  had  "  actual  and  exclusive  possession  of  the  premises"  at  that 
time. 

The  counsel  for  the  plaintiffs  c(»itended  upon  the  argumeiiti 
that  to  constitute  a  disseisin,  there  must  be  an  expulsbn  of  tlie 
rightful  owner  by  violence ;  and  that  there  could  not  be  a  dis- 
seisin  in  the  case  of  vacant  lands.  If  such  were  the  rale  of 
law,  I  should  say  at  once  that  the  tide  which  is  set  up  by  the 
defendant  has  wholly  failed.  But  no  such  rule  is  laid  down 
either  in  the  authorities  of  JBngland  or  of  this  sitate ;  Jtnd  it 
seems  to  me  that  it  cannot  be  sustained  upoa  principle.  33ie 
rule  laid  down  by  Ch.  J,  Xent,  in  the  oaso  of  Smiih  t.  Bnriu^  ■ 
(6  Jo&n.  197,^160  »!» tbat  ''the  rishtfolowaersmt  hettpfiahd 
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by  violence,  or  by  some  act  which  the  law  regards  as  equivalent 
in  its  effects."  He  further  says,  that  "  a  peaceable  entry  upon 
land  apparently  vacant,  furnishes  per  se  no  presumption  of 
wrong.  The  benign  and  legal  intendment  is  otherwise."  This  , 
is,  undoubtedly,  a  correct  statement  of  the  rule  as  deducible  from 
the  English  authorities.  And  in  the  case  of  Doe  v.  Thompsoftj 
(5  Cawen,  371,)  the  same  rule  is  laid  down.  In  these  cases  the 
question  was  as  to  what  would  constitute  a  disseisin  upon  which 
a  descent  might  be  cast,  and  not  as  to  what  would  be  a  sufficient 
disseisin  to  authorize  the  levy  of  a  fine. 

The  mere  entry  on  land  is  clearly  not  sufficient  to  constitute 
an  ouster  of  the  true  owner ;  for  the  presumption  of  law  is  that 
such  entry  is  under  the  title  of  the  true  owner,  and  not  in  hos- 
tility to  it ;  or,  as  it  is  expressed  in  the  books,  such  an  entry  is 
supposed  to  be  congeable^  and  the  burthen  of  proving  the  con- 
trary lies  upon  the  person  who  sets  up  a  disseisin.  There  cer- 
tainly cannot  be  a  seisin  in  the  true  owner,  and  the  disseisor 
at  the  same  time ;  and  it  is  undoubtedly  true,  as  was  said  by 
Gh.  J.  Parsons,  (ubi  infra^  that  where  a  man  is  once  seised  of 
land,  his  seisin  is  presumed  to  continue  till  a  disseisin  is  proved. 
But  can  it  be  said  that  a  seisin  in  law,  either  actual  or  construc- 
tive, continues  in  favor  of  the  true  owner,  when  another  person 
holds  exclusive  possession  of  the  property,  and  claims  it  as  his 
own?  All  that  the  law  requires,  to  constitute  a  disseisin  is, 
that  there  shall  be  a  new  seisin  in  hostility  to  the  true  owner. 
In  a  case  where  the  owner  is  in  the  actual  perception  of  the 
profits,  or  has  passessio  pedis,  there  could  hardly  be  a  dispos- 
session without  violence.  On  the  other  hand,  in  the  case  of 
vacant  lands,  violence  is  impossible.  But  does  it  follow  from 
this  that  there  cannot  be  a  disseisin  without  violence  ?  It  seems 
to  me,  that  it  follows,  rather,  that  where  there  is  no  violence, 
and  where,  from  the  circumstances  of  the  case  there  can  be  none, 
the  law  will  infer  a  disseisin  from  such  other  acts  as  show  that 
the  possession  is  adverse  and  hostile  to  that  of  the  true  owner. 
In  the  case  of  Proctor  v.  Small,  (15  Mass,  Rep.  498,}  the  court, 
.  in  speaking  of  this  subject,  say  that  **  this  being  a  negative  propo- 
sitioDi  it  cannot  commonly  be  proved  by  positive  testimony ;  it 
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may,  therefore,  be  inferred  from  circumstances."  They  also 
say  that  "  disseisin  does  not  necessarily  imply  a  forcible  entry, 
or  an  actual  ouster  by  violence  or  fraud ;  for  in  case  of  yacant 
lands,  a  simple  tortious  entry,  and  open  exclusiye  possession 
under  a  claim  of  adverse  title,  are  equivalent  to  such  entry  and 
ouster."  The  principles  here  laid  down  do  not  seem  to  me  to 
be  at  all  inconsistent  with  the  decisions  which  have  been  made 
in  England  and  in  this  state.  On  the  contrary,  they  are  the 
established  principles  of  the  common  law  applied  to  a  state  of 
things  which  seldom  exists  in  the  parent  country,  but  which  is 
of  common  occurrence  here. 

In  the  case  before  us  it  appears  that  Winthrop  had  claimed 
title  to  the  premises  adverse  to  that  of  the  true  owner  for  some 
years,  and  had  supposed  that  he  had  a  good  title ;  that  he  had 
been  regarded  by  others  as  the  owner,  and  had  been  taxed  and 
assessed  as  such,  and  had  paid  the  taxes  and  assessments ;  that 
the  lot  had  been  enclosed  by  a  fence,  which  every  reasonable 
presumption  would  lead  us  to  believe  was  placed  there  by  him, 
and  it  is  admitted  that  he  had  the  actual  and  exclusive  pos- 
session at  the  time  that  the  fine  was  levied.  It  seems  to  me 
that  these  are  acts  which  the  law  will  regard  as  equivalent  in 
their  effects  to  an  actual  expulsion  by  violence ;  and  that  they 
establish  such  a  freehold,  by  disseisin,  in  Winthrop,  as  will  sus- 
tain the  fine  levied  by  him. 

There  should  be  judgment  for  the  defendant. 

Mitchell,  Roosevelt  and  Morris,  Js.  concurred. 

Edjaonds,  p.  J.  dissented. 

Judgment  for  the  defendant. 

[N£w-ToRK  GsNERAL  Term,  October  8, 1858.  Edmonds,  Edwards,  MUckdl^ 
RooatvtU  and  Morris,  Justices.] 
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Neither  at  law  nor  in  equity  can  parol  evidence  be  received,  to  show  that  a 
deed  or  assignment  absolute  on  its  face  was  agreed  to  be,  or  was,  a  mort- 
gage, when  the  parties  intended  that  the  instrument  should  be  in  the  form 
in  which  it  is. 

But  where  there  is  an  agreement  to  execute  a  defeasance,  or  that  a  mortgage 
shall  be  given,  and  bj  fraud,  accident  or  mistake,  that  agreement  is  not 
carried  out,  equity  will  give  relief,  and  must  necessarily  allow  parol  evidence, 
to  prove  the  agreement,  and  the  iVaud,  accident  or  mistake. 

This  was  an  appeal  by  the  defendant  from  orders  made  at  a 
special  term,  granting  and  continuing  an  injunction.  The  facts 
are  set  forth  in  the  opinion  of  the  court. 

By  the  Court,  Mitchell,  J.  The  complaint  in  this  cause 
alleged  that  a  lease  was  held  by  one  Howland,  under  a  parol 
agreement,  as  security  to  Howland  for  money  due  to  him  by  the 
plaintiff,  and  then  for  the  benefit  of  the  plaintiff ;  that  Howland 
received  the  amount  due  to  him,  and  assigned  the  lease  to  the 
Eagle  Eire  Company  to  be  held  by  like  parol  agreement  as  se- 
curity to  the  company,  and  then  for  the  benefit  of  the  plaintiff; 
that  the  plaintiff  arranged  verbally  with  the  defendant  Eaton 
that  he,  Eaton,  should  take  an  assignment  of  the  lease,  absolute 
on  its  &ce,  and  give  his  bond  and  mortgage  to  the  company  for 
the  amount  due  to  it,  and  should  also  from  time  to  time  advance 
moneys  to  him  as  he  should  need  them,  and  that  Eaton  should 
hold  the  lease  as  security  for  the  advances,  and  then  for  the 
benefit  of  Cook  the  plaintiff.  That  the  assignment  was  accord- 
mgly  executed  to  Cook,  absolute  in  its  form,  pursuant  to  the 
agreement  between  the  parties,  although  it  was  intended  to  be  a 
security  only.  The  plaintiff,  in  two  aflSdavits  re-afiBrms  these 
statements ;  but  the  allegations  acquire  no  additional  force  by 
repetition.  The  defendant  as  positively  denies  that  there  was 
any  understanding  that  he  should  hold  the  lease  as  security, 
and  says,  the  assignment  was  made  absolute  in  its  form,  and  was 
intended  to  be  an  absolute  sale  to  him.  Without  any  power  in 
the  court  to  perceive  that  one  pirty  is  entitled  to  more  credit 
than  the  other,  the  affidavits  of  the  plaintiff  and  defendant  must 
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be  regarded  as  neutralizing  each  other,  and  each  mnst  be  disre- 
garded, so  far  as  it  contradicts  the  other. 

Some  time  after  the  assignment  was  executed,  the  defendant 
executed  a  lease  of  the  premises  to  the  plaintiff,  for  one  year 
from  May  Ist,  then  next,  at  $2000  a  year,  and  the  plaintiff  exe- 
cuted a  counterpart  to  the  defendant.  The  plaintiff  says  this 
was  executed  under  the  representation  of  the  defendant  that  it 
would  not  alter  their  relations  between  each  other,  and  that  the 
defendant  would  give  the  plaintiff  a  writing  to  that  effect.  This 
representation  and  promise  the  defendant  denji^s,  and  there  :is  no 
proof  of  its  truth.'  After  the  lease-was  toscuted  the  plaintiff 
was  written  to,  to  pay  the  rent,  and  proceedings  to  eject  his  under- 
tenants were  commenced,  and  he  came  forward  and  paid  to  the 
defendant's  attorney  something  on  account.  He  says  he  refused 
to  pay  it  as  rent.  He  produces  no  proof  of ,  this,  and  the  attorney 
who  received  the  money  says  it  was  paid  as  rent.  Leaving  out 
the  contradictions  thus  far,  and  the  evidence  would  be  that  aA 
assignment  was  executed  to  the  defendant ;  that  it  was  intended 
to  be  absolute  in  its  form,  and  that  it  was  in  form  an  absolute 
sale ;  that  the  defendant,  treating  it  as  absolute,  executed  a  lease 
of  the  premises  to  the  plaintiff,  who  executed  a  counterpart  of 
the  lease;  that  the  plaintiff's  under-tenants  were  proceeded 
against  for  the  nonpayment  of  the  rent,  and  that  the  plaintiff 
then  came  forward  and  paid  part  of  the  amount  claimed.  Of 
these  facts  there  is  no  doubt.  Thiy  all  indicate  an  absolute 
ownership  in  the  defendant,  and  they  are  in  writing,  except  the 
act  of  payment,  which  is  as  strong  as  a  writing.  The  burthffli 
of  nullifying  them  is  therefore  properly  thrown  on  the  plaintifl^ 
and  it  must  require  strong  and  clear  proof  to  do  this.  His  affi- 
davit, as  before  stated,  can  avail  nothing,  being  contradicted  by 
that  of  the  defendant. 

The  plaintiff  relies  in  part  on  the  fact  that  Howard,  and  after- 
wards the  Eagle  Company,  held  the  lease  for  his  benefit,  although 
under  an  assignment  absolute  in  its  form.  But  it  would  be  the 
most  dangerous  rule  of  evidence  to  allow  a  party  to  treat  aa 
assignment  as  a  mortgage  only,  which  was  absolute.on  its  fitce^ 
because. former  {Murties.  had  so.  held  assignments,  of  the. ; 
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property  for  him ;  when,  as  in  this  case,  further  sums  were  ad- 
vanced to  the  person  for  whose  benefit  the  lease  had  been  held, 
and  the  assignor  did  not  merely  assign  the  lease  but  took  a  new 
bond  and  mortgage  from  the  assignee,  for  all  that  was  due  to  the 
assignor,  and  the  former  beneficiary  did  an  act  so  inconsistent 
with  a  mortgage  as  to  accept  a  lease  of  the  premises,  and  agree 
to  pay  rent  for  them,  and  also  executed  a  separate  absolute 
assignment  of  the  lease  with  the  consideration  of  $600,  subject 
to  the  mortgage  to  the  company,  expressed  in  it.  It  would  be 
different  if  there  were  no  act  except  a  simple  assignment  by  the 
former  assignee,  who  held  in  trust. 

The  plaintiff  also  showed  that  he  had  always  placed  a  high 
yalue  on  this  property,  and  had  had  a  standing  offer  for  it  of 
more  than  the  amount  of  the  consideration  which  the  defendant 
says  he  was  to  pay,  and  which  was  expressed  in  the  assignment 
by  Cook.  The  acts  of  the  plaintiff,  which  may  have  been  un- 
known to  the  defendant,  can  be  no  evidence  against  the  defend- 
ant. The  question  is  not  what  the  plaintiff  may  have  wished  or 
thought  he  could  do,  or  what  price  he  could  in  fact  get  for  the 
premises,  but  what  he  and  the  defendant  agreed  between  them- 
selves. He  might  have  told  the  defendant  that  others  would 
give  him  more,  and  that  he  valued  the  property  as  worth  more 
and  had  never  been  willing  to  sell  it  at  so  small  a  price,  and  yet 
ended  with  selling  it  to  him  for  the  price  stated.  So  the  fitct 
that  George  Curtis  had  agreed  to  be  assignee  in  trust,  in  place 
of  the  company,  and  to  give  his  bond  and  mortgage  to  the  com- 
pany without  advancing  any  thing  to  Mr.  Cook,  is  no  evidence 
that  Mr.  Cook  did  not  afterwards  agree  to  sell  absolutely  to 
Eaton  for  $6000  advance  on  the  mortgage.  This  brings  us  to  the 
material  evidence  on  this  question  of  fact 

Mr.  Sanxay  says  that  before  the  assignment  was  executed, 
the  defendant  said  he  had  agreed  to  help  the  plaintiff  through 
his  embarrassments,  by  lending  him  money  enough  to  get  him 
through,  and  that  he  was  to  take  an  assignment  of  the  lease  as 
his  security  for  his  advances,  and  to  hold  it  as  a  security ;  that 
ihe  defendant  inquired  how  much  the  plaintiff  would  require  to 
carry  him  through ;  that  Mr,  Sanxay  mentioned  the  amount^ 

Vol.  XVI.  65 
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asid  the  defendant  said  he  was  willing  to  advance  that,  and  mora, 
dtc. ;  and  that  he  had  ahready  advanced  conaiderable  mon^  to 
the  plaintiff^  which  the  plaintiff  owed  him,  and  that  it  also  waa 
to  be  secnred  by  the  assignment ;  and  that  the  plaintiff  woold 
be  able  in  a  couple  of  years,  to  retrieve  his  affairs  completeij 
and  take  np  the  asugnment  of  the  lease.  That  after  this,  Eaton 
met  Sanzay  in  Broadway  and  said  he  was  inconvenienced  by  his 
undertaking  to  advance  money  to  Cook,  and  had  already  ad- 
vanced to  him  several  thousand  dollars,  and  requested  Sanzay 
to  see  if  Mr.  Curtis  would  not  take  his  place  and  reimburse  lum, 
or  see  Cook  and  endeavor  to  get  some  one  to  pay  him  off  and 
take  up  the  lease. 

Mr.  Hillyer  says  that  in  the  fall  of  1851,  he  met  Eaton  in  Wall- 
street  ;  that  Eaton  said  that  Cook  owed  him  a  considerable  sum, 
and  that  he  thought  of  suing  him,  and  getting  a  judgment  against 
him.  This  is  the  language  which  would  be  used  by  one  to  whom 
an  unsecured  debt  was  due.  If  Eaton  considered  the  assign- 
ment held  by  him  was  a  security,  and  in  the  nature  of  a  mort- 
gage, and  referred  to  the  debt  secured  by  it,  he  would  not  say 
that  he  would  sue  on  the  debt  and  get  a  judgment  for  it ;  but 
that  he  would  forecbse  the  mortgage  or  security  which  he  hdd. 
Eaton  then  claimed  that  he  had  advanced  Cook  money  beyond 
the  consideration  for  the  loan.  Eaton  also  said  that  Cook  did 
not  pay  the  rent  upon  his  lease.  This,  in  connection  with  what 
was  previously,  said  would  mean  the  rent  on  the  lease  bom 
Eaton  to  Cook.  Hillyer  understood  that  this  referred  to  the 
ground  rent ;  but  Eaton's  rights  are  not  to  be  affected  by  any 
one's  understanding  of  what  he  said,  but  by  what  he  said  in  %t 
In  conformity  with  this,  Eaton  said  to  Hillyer  "why  don^  you 
know  that  the  property  is  now  held  by  me  ?"  On  Hillyer's  an- 
swering in  the  negative,  he  says  that  Eaton  replied  he  had  been 
making  advances  to  Cook,  and  had  assumed  liabilities  for  him, 
and  held  the  lease  for  his  security  for  said  debts  and  lialnlitifls, 
and  for  Cook's  benefit. 

This  is  the  whole  evidence  of  the  fUaintiff  to  countervail  two 
written  instruments  executed  by  him,  and  which  are  entix^ 
contradictory  of  these  two  paapol  statements,  so  &r  as  ^  paciol 
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Statements  faT<Hr  the  plaintiff.  Such  evidence  ought  not  to  be 
received  to  contradict  written  evidence,  if  it  is  admissible  at  all. 
Both  Sanxay  and  Hillyer  may  easily  have  misunderstood  what 
Eaton  said.  In  all  probability  neither  would  profess  to  give  his 
words.  What  Eaton  said  to  Sanxay  before  the  assignment  was 
executed,  may  have  been  changed  by  a  subsequent  agreement 
before  the  assignment  was  executed. 

The  plaintiff  also  introduced  the  evidence  of  Mr.  Wells,  the 
president  pro  tern,  of  the  Eagle  Company,  that  he  understood 
the  assignment  to  Eaton  was  to  be  by  way  of  security.  This  is 
no  evidence,  and  if  it  were,  it  is  balanced  by  the  evidence  of  Mr. 
Morris,  the  secretary  of  the  company,  who  understood  from  all 
that  Cook  and  Eaton  said  and  did,  that  Cook  sold  to  Eaton,  and 
that  Eaton  purchased,  the  lease  absolutely  and  unqualifiedly. 
Mr.  Stafford  was  of  the  same  impression  with  Mr.  Wells,  and 
states  that  when  he  handed  to  Eaton  the  bill  for  drawing  the 
papers  on  the  assignment,  Eaton  said  he  would  have  to  charge 
the  bill  to  Cook.  Part  of  the  charges  certainly  would  be  pay- 
able  by  Cook,  even  if  the  transfer  were  absolute ;  and  it  would 
be  not  improbable  that  Eaton  and  Cook  would  both  think  that 
all  should  be  charged  to  Cook ;  especially  as  the  sale  was  at 
the  solicitation  of  Cook  and  to  benefit  Mm. 

On  the  other  hand,  Bloodgood,  who  was  in  Eaton's  office,  says 
that  he  understood,  both  from  the  statements  of  Cook  and  Eaton, 
that  tlw  sale  was  absolute ;  that  Cook  repeatedly  afterwards 
told  him  that  Eaton  ow&ed  the  premises,  and  had  offered  to  pur- 
chase the  lease  of  Eaton ;  that  Eaton  often  asked  Cook  for  mcmey 
due  to  him  from  Cook,  for  rent,  and  Cook  promised  to  pay  it,  and 
did  once  pay  fiaton  rent  in  his  (Bloodgood's)  presence.  Town- 
send  also  (Eaton's  attorney)  says  that  Cook  paid  him  $100  on 
aocount,  and  that  according  to  his  best  recollection  he  gave  to 
Cook  a  receipt  as  for  rent,  and  that  Cook  pud  it  as  so  much  rent 
due ;  and  that  afterwards  Cook  paid  $146,  in  the  same  way.  He 
also  says  that  on  one  occasion  Cook  offered  to  purchase  the  lease 
tf  Eaton,  who  expressed  a  willingness  to  sell  to  him ;  and  that 
at  anothw  time  Cook  dffnrtd  to  pay  £aton  #25^000  toat  the 
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This  evidence,  supported  as  it  is  by  the  written  evidence,  is  too 
strong  to  be  overcome  by  the  testimony  produced  by  the  plaintiff. 
If  an  instrument,  absolute  on  its  face,  can  be  converted  into  a 
mortgage,  by  parol  evidence  that  it  was  intended  to  be  held  as 
a  mortgage  only,  the  evidence  should  be  at  least  as  strong  as 
that  which  would  justify  the  reforming  of  an  instrument  which 
had  been  drawn  in  a  form  contrary  to  the  intention  of  the  parties. 
There  is  no  such  evidence  here,  and  the  injunction  should  there* 
fore  be  dissolved,  with  costs  below  and  on  appeal. 

The  question  however  will  probably  come  up  in  some  shape,  in 
this  case,  or  between  these  parties,  whether  parol  evidence  is 
admissible  in  equity,  to  show  that  the  deed  or  assignment,  abso- 
lute on  its  face,  was  agreed  to  be  held  as  a  mortgage.  It  is 
unquestionably  settled  by  the  decision  of  the  court  for  the  cor- 
rection of  errors  in  Webb  v.  Rice,  (6  Hill,  219,)  that  such  evi- 
dence cannot  be  admitted  at  law ;  but  it  is  contended  that  it  is 
still  admissible  in  equity.  Previous  to  this  decision  it  had  been 
repeatedly  said,  both  at  law  and  in  equity,  that  a  deed,  though 
absolute  on  its  fitce,  might  by  parol  evidence  be  shown  to  have 
been  in  fiict  a  mortgage,  and  that  this  point  was  so  well  settled 
that  it  had  ceased  to  be  a  subject  of  contest.  {Swart  v.  Service^ 
21  Wend.  86.  WhitHck  v.  Kane,  1  Paige,  206.  Per  Ch.  X 
Savage,  in  Clark  v.  Henry,  2  Cow.  329.  Van  Btiren  v.  Obn- 
stead,  5  Paige,  10.  Walton  v.  Cronly,  14  Wend.  68.  Slee  v. 
Manhattan  Co.,  1  Paige,  77.  Barter  v.  Wiley,  9  Verm.  Rep. 
280.  Wright  v.  Boies,  18  id.  347.  Mclntyre  v.  Humphrey^ 
1  Hoff.  Ch.  Rep.  81.)  And  decisions  in  both  courts  had  been 
made,  conformably  to  these  dicta.  In  Webb  v.  Rice,  and  Swart 
V.  Service,  the  supreme  court  yielded  to  the  prior  decisions  on 
account  of  their  authority,  but  pronounced  them  inconsistent 
with  principle.  When  therefore  the  court  of  last  resort  reversed 
the  judgment  of  the  supreme  court  in  Webb  v.  Rice,  and  ex- 
cluded such  evidence,  it  meant  to  restore  the  law  to  oorreet 
principles,  and  to  overthrow  all  previous  authorities,  whether  at 
law  or  in  equity,  that  were  inconsistent  with  such  prindples. 
The  question  is,  is  it  consist^t  with  sound  principle  to  aUow 
evidence  to  show  that  a  deed  absolute  on  its  &ce  was  by  pttol 
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agreement  conyerted  into  a  mortgage  ?  The  objection  made  both 
by  Justices  Oowen  and  Bronson  was  to  its  admission  both  in 
equity  and  law;  and  they  took  the  distinction  which  would 
reconcile  most  of  the  cases,  that  when  an  instrument  in  the 
nature  of  a  mortgage  was  intended  to  be  executed,  but  by  fraud, 
accident  or  mistake,^it  was  drawn  in  an  absolute  form,  equity 
could  interpose  and  reform  the  deed,  under  one  of  its  acknowl- 
edged heads  of  peculiar  jurisdiction,  and  in  exercising  that 
jurisdiction  would  necessarily  admit  parol  proof  to  show  the 
fraud,  accident  or  mistake :  but  that  when  there  was  no  fraud, 
accident  or  mistake,  the  evidence  could  not,  consistently  with 
principle,  be  admitted  in  either  court.  Justice  Cowen  said, 
speaking  of  the  authorities  allowing  this  evidence,  ^'  For  one,  I 
was  always  at  a  loss  to  see  on  what  principle  the  doctrine  could 
be  rested,  either  at  law  or  in  equity,  unless  fraud  or  mistake 
were  shown  in  obtaining  an  absolute  deed,  when  it  should  have 
been  a  mortgage.  Short  of  that  the  evidence  is  a  direct  contra- 
diction of  the  deed  ;  and  I  am  not  aware  that  it  has  ever  been 
allowed  in  any  other  courts  of  equity  or  law."  {Swart  v.  Service, 
21  Wend.  38.)  Justice  Bronson  said  in  the  same  case,  "  Where 
the  transaction  was  intended  as  a  mortgage,  and  through  fraud 
or  mistake  the  conveyance  has  been  made  absolute  in  its  form, 
a  court  of  equity,  acting  upon  well  established  principles,  can 
reform  the  deed.  But  this  will  only  be  done  on  a  direct  and 
appropriate  proceeding  for  that  purpose."  (Id.  p.  89.)  He 
repeated  the  same  opinion  in  Webb  v.  Rice,  (1  HUl,  608,)  and 
stated  that  his  brethren,  (Nelson  and  Cowen)  agreed  with  him 
in  principle.  In  the  court  for  the  correction  of  errors,  in  this 
last  case,  (6  Hill,  219,)  Senator  Bockee  expressed  his  full  con- 
currence in  the  views  of  Justice  Bronson,  and  placed  his  decision 
on  the  ground  that  to  admit  the  evidence  would  be  to  allow 
parol  evidence  to  vary  the  terms  of  a  written  instrument,  which 
was  contrary  to  reason  and  authority,  and  that  the  only  cases  in 
which  such  evidence  was  admissible  were  "  exceptions  to  the 
rule,  viz.  cases  of  accident,  fraud  or  mistake,  which  were  of 
chancery  jurisdiction ;  and  that  it  was  only  in  those  specified 
est esy  that  parol  evidence  could  be  received  even  in  a  court  of 
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equity*^  He  quotes  the  language  of  Chancellor  Kent  in  Sievetis 
T.  Cooper y  (1  John.  Ch.  Rep.  429,)  that  ^^  the  rules  of  evidence  on 
this,  as  on  most  other  points,  are  the  same  in  courts  of  law  and 
of  equity."  The  chancellor  also  says  in  Movan  y.  HaySj  (1 
John.  Ch.  Rep,  343,)  the  rule  is  well  established  in  this  court, 
as  well  as  at  law,  that  parol  evidence  is  inadmissible  to  disannol 
or  substantially  vary  a  written  agreement,  except  upcm  the 
ground  of  mistake  or  fraud.  And  on  principle  the  rules  must 
be  the  same  as  to  the  admissibility  of  evidence ;  for  otherwise  a 
head  of  equity  as  yet  unknown  would  arise,  and  a  party  having 
a  cause  of  action  at  law,  and  of  which  the  courts  of  law  had  fiall 
cogniEanoe,  might  come  into  equily  merely  to  have  parol  evidence 
admitted  when  a  court  of  law  would  exclude  it  He  may  come 
to  examine  the  opposite  party,  but  that  is  on  the  established 
principle  that  equity  will  compel  a  discovery.  Senator  Foster 
was  opposed  to  the  admission  of  the  evidence  in  a  court  of  law, 
but  would  not  express  any  opinion  whether  that  ^'  case  was  one 
in  which  the  defendants  might  have  relief  in  a  court  of  equi^." 
Semtor  Putnam  gave  an  (pinion  in  favor  of  this  evidence,  bvt 
rested  that  opinion  on  previous  authorities  and  the  praetice  und^r 
them ;  and  admitted  ^'  that  the  receiving  of  such  evidence  consti- 
tutes a  somewhat  striking  exception  to  the  general  rule."  He 
thus  recognised  the  fact  that  the  ad^nission  of  such  evidence  was 
against  principle. 

Before  the  case  of  Webb  v.  Rice  had  been  decided  in  the 
court  for  the  correction  of  errors,  the  very  learned  and  much 
lamented  Vice  Chancellor  Sandford  expressed  hia  opinion  very 
strongly  i^gainst  the  pr(q>riety  of  such  evidence.  He  says, "  our 
courts  have  prooeedied  far  beyond  the  courts  of  «Dy  other  state 
or  country  in  which  the  oommon  law  prevails,  in  the  admiaaiaa 
of  parol  evidence  to  invalidate  contracts  in  writing  and  uader 
seal ;"  and  that  it  was  not  for  him  to  extend  the  ^^dangeroiui 
imdovation,"  and  referring  to  the  case  of  Swixrt  v.  JSenrice  he 
adds,  that  <<  in  the  last  reported  case  at  law  to  which  he  had  been 
referred,  one  of  the  ablest  judges  that  ever  adorned  our  bench 
dissented  from  the  opinion  of  his  brethren ;  while  the  latter 
srewedly  afited  ufoa  prifir  Adj^diMtifins^  j^gainst  their  emn  eoiK 
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yietions  of  the  impropriety  of  the  evidence."  ( RusaeU  v.  Kiimmfj 
1  Sandf.  Ck.  Rep,  87.)  Theae  remarks,  thus  strongly  ezi^resfied 
by  the  vice  chancellor  sitting  in  a  court  ot  equity,  can  leave  no 
doubt  that  after  the  decision  of  Webb  v.  Rice  in  the  highest 
court  of  the  state,  he  would  have  considered  the  courts  relieved 
from  the  dangerous  innovation,  both  at  law  and  in  equity. 

The  evidence  offered  in  Webb  v.  Rice  was  excluded  in  our 
highest  court,  because  to  admit  it  would  allow  parol  evidence,  to 
contradict  or  vary  a  deed,  contrary  to  an  acknowledged  rule  of 
evidence.  That  rule  of  evidence  prevails  equally  in  equity  and  at 
law.  It  follows  then,  that  the  party  ofiering  such  evidence  cannot 
succeed  unless  he  shows  a  case  for  the  peculiar  interference  of 
a  court  <^  equity  on  some  of  its  acknowledged  heads  of  equity. 
Proof  merely  that  there  was  a  loan  agreed  to  be  made,  and  that 
afterwards  an  absolute  deed  was  executed,  would  not  show  this 
equity;  for  the  parties  may  have  changed  their  minds  and  agreed 
to  make  the  transaction  a  sale  instead  c^  a  loan,  and  the  deed 
would  be  strong  evidence  of  such  change.  Proof  that  when  the 
deed  was  executed  they  agreed  it  should  be  held  as  a  mortgage 
would  be  to  vary  the  effect  of  the  deed,  and  so  inadmissible.  If 
they  agreed  that  there  should  be  a  loan,  and  an  absolute  deed 
be  given  without  any  defeasance,  then  the  deed  is  jHrecisely 
what  the  parties  intended  it  should  be.  There  is  no  fraud, 
accident  or  mistake  in  its  form,  and  chancery  cannot  therefore  / 
reform  it  It  is  in  this  like  Hunt  v.  Rousmanier^s  Admrs,  (1 
Peter  J  R.  18,)  where  Hunt  loaned  money  to  Rousmanier,  who 
offered  to  give  a  mortgage  on  his  share  of  a  ship  as  security ; 
but  Hunt,  under  the  advice  of  counsel  preferred  a  power  of 
attorney  to  him  to  sell  the  share  of  the  vessel.  Rousmanier 
died  before  the  power  of  attorney  was  executed,  and  with  his 
death  the  power  expired.  Then  Hunt  applied  to  the  court  to 
compel  the  administrators  of  Rousmanier  to  join  in  a  sale  of  the 
ahare  of  the  vessel.  But  tiie  court  refused ;  although  it  was 
evident  that  the  intent  of  both  parties  was  to  secure  the  payment 
of  the  loan  by  a  lien  on  the  vessel^  and  that  in  the  ev^ut  which 
had  occurred  that  intent  was  frustrated,  yet  that  the  instrument 
to  effect  that  intent  was  executed  preoisely  as  bctiii  partits 
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intended  it  should  be,  and  therefore  the  court  could  not  interfere. 
So  in  the  cases  before  supposed,  the  absolute  deed  is  what  both 
parties  intended  it  should  be,  and  there  is  therefore  no  fraud  in 
using  it  with  the  effect  which  the  law  gives  to  it.  The  grantor 
in  these  cases  may  have  had  his  motive  in  producing  this  legal 
effect.  It  might  have  been  to  conceal  his  interest  in  the  property 
from  his  creditors,  and  then  he  must  abide  the  result  of  his 
intended  fraud ;  or  it  might  have  been  to  save  himself  from  lia- 
bility if  the  property  fell  in  value,  and  to  exempt  himself  from 
any  personal  liability,  in  any  event ;  or  to  save  the  expense  of  a 
foreclosure ;  or  to  procure  money  on  an  instrument  unimpeach- 
able for  usury.  Then  he  intended  to  convey  the  property  as  he 
has  done,  and  he  confided  that  the  grantee  would  execute  the 
secret  triLst'thdA,  existed  between  them  and  reconvey  to  him 
when  the  other  purposes  of  the  trust  should  be  accomplished. 
To  attempt  to  vary  that  conveyance  is  to  set  up  a  trust  contrary 
to  the  statute,  which  declares  that  '^  no  trust  concerning  lands 
can  be  created  or  declared  unless  by  act  or  operation  of  law,  or 
by  a  deed  or  conveyance  in  writing."  (2  R.  S.  134,  §  6.  And  see 
l£raz,608;  6/d.220.) 
^  But  if  the  lender  took  advantage  of  the  borrower,  in  the 
execution  of  the  instrument,  a  different  rule  would  prevaiL 
Then  there  would  be  such  a  fraud  as  a  court  of  equity  would 
have  cognizance  of,  and  would  relieve  against ;  as  if  the  parties 
had  agreed  that  the  mode  of  security  should  be  by  an  absolute 
deed  by  the  lender  and  a  defeasance  by  the  borrower  and  the 
lender  should  refuse  to  execute  the  defeasance ;  or  the  borrower 
were  an  ignorant  man  and  the  lender  should  deceive  him,  aad 
represent  to  him  that  the  deed  could  only  operate  as  a  mortgage, 
or  was  a  mortgage  in  fact,  and  the  deception  should  be  clearly 
made  out,  the  withholding  of  the  defeasance,  in  the  first  caae^ 
and  the  deception  in  the  other,  would  be  a  fraud  which  a 
court  of  equity  would  not  allow  to  be  successfully  practiced. 
This  distinction  was  recognized  in  MonJtacute  v.  Maxwellf 
{IPrecin  Ch.  5261;)  P.  Wms.  618;  Walker  y.  Walker, 
(2  Atk.  98 ;)  Young  v.  Peachpy  (2  Id.  268;)  Joynes  v.  Sto^ 
A««i>(8/d,889;)  Dixm  y.  Parker,  {2  Ves.  sen.  225.) 
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In  Imkam  v.  Child,  (1  Brawn's  Ch.  Cos.  92,)  the  bill 
showed  that  on  the  plaintiff's  granting  an  annuity,  it  was 
agreed  that  he  should  have  the  right  to  redeem  it,  but  that  the 
agreement  was  omitted ;  not  from  accident,  fraud,  or  mistake 
of  facts,  but  through  fear  that  it  might  render  the  transaction 
usurious.  The  bill  was  dismissed,  as  the  instrument  contained 
what  the  parties  intended  it  should  contain.  The  Lord  Chan- 
cellor, (Thurlow,)  said,  in  substance,  that  if  the  agreement  was 
that  the  right  to  redeem  should  not  be  inserted,  the  parol  evidence 
could  not  be  received ;  but  if  it  was  intended  to  be  inserted,  but 
was  suppressed  by  fraud,  he  could  not  refuse  to  hear  the  evidence. 
And  with  this  view  he  heard  the  evidence.  {See  also  1  Ves.  jun. 
241-3.)  A  like  decision  was  made,  refusing  evidence  of  a  parol 
agreement  to  redeem  an  annuity,  in  Hare  v.  Shearwood,  (3  Bro. 
C,  C  178,)  andthe  principle  of  both  decisions  was  approved  by 
Lord  Eldon  in  Towtisend  v.  Stargroom,  (6  Ves.  333,)  and  by 
Chancellor  Kent  in  Mavan  v.  Hays,  (1  John.  Ch.  R.  348.) 

There  is  no  difference  between  an  absolute  grant  of  an  annu- 
ity with  a  right  in  the  grantor  to  redeem  it,  and  an  absolute 
deed  of  lands  with  a  right  in  the  grantor  to  redeem.  Each  is 
in  effect  a  mortgage,  and  if  parol  evidence  should  be  received 
in  the  one  case  it  should  be  in  the  other.  Lord  Eldon 
said  ^^  Lord  Imham  v.  Child  went  upon  an  indisputably 
clear  principle,  that  the  parties  did  not  mean  to  insert  in  the 
agreement  a  provision  for  redemption,  because  they  are  all  of 
one  mind,  that  it  would  be  usurious;  and  they  desired  the 
court  not  to  do  what  they  intended,  (for  the  insertion  of  that 
provision  was  directly  contrary  to  their  intention,)  but  they 
desired  to  be  put  in  the  same  situation  as  if  thejr  had  been 
better  informed  and  consequently  had  a  contrieiry  intention. 
The  answer  is,  they  admit  it  was  not  to  be  in  the  deed ;  and 
why  was  the  court  to  insert  it,  when  two  risks  had  occurred  to 
the  parties — the  danger  of  usury,  and  the  danger  of  trusting 
to  the  honor  of  the  party."  At  page  838  of  the  same  cas^ 
he  says,  "Lord  Rosslyn  expressly  takes  the  distinction  be- 
tween a  person  coming  into  this  court  desiring  that  a  new 
iehh  shall  be  introduced  into  an  agreement,  and  a  person  ad* 
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mitting  the  agreement,  but  resisting  the  execution  of  it  by 
making  out  a  case  of  surpri&e."  As  to  the  effect  of  evidence 
in  such  a  case,  he  says,  (as  Chancellor  Kent  said,  in  substance, 
in  Lyman  v.  United  Ins.  Co.  2  John.  Ck.  R.  632,)  that  "those 
producing  evidence  of  mistake  or  surprise,  either  to  rectify  an 
agreement,  or  calling  upon  the  court  to  refuse  a  specific  per- 
formance, undertake  a  case  of  great  difficulty."  Chancellor  Kent 
says  "  {he  mistake  is  to  be  made  out  in  the  most  clear  and  de- 
cided manner  and  to  the  entire  satisfaction  of  the  court" 

Several  of  the  decisions  on  this  point  seem  to  have  arisen 
from  a  mistake  as  to  the  facts  in  prior  cases.  In  Whittick  v. 
Kane^  (1  Paige^  202,  6,)  Chancellor  Walworth  considers  the 
law  admitting  the  evidence  as  settled  "  since  the  decision  of 
the  case  of  Clark  v.  Henry  in  the  court  of  errors,  (2  Cowen^ 
324.)"  Yet  in  the  case  referred  to,  there  was  in  fact  an  agree- 
ment in  writing  to  "  sell"  or  retransfer  the  assignment  of  the 
mortgage  on  repayment  of  a  certain  sum,  and  neither  Chancel- 
lor Kent  nor  his  decision,  {p.  326-7,)  nor  Justice  Woodworth, 
said  any  thing  about  the  admissibility  of  such  evidence,  but 
Ch.  J.  Savage  only ;  and  he  relied  on  Dey  v.  Dunham^  and 
Peterson  v.  Clark.  In  Dey  v.  Dunham,  (2  John.  Ch.  189,) 
and  in  Peterson  y.  Clark,  (  15  Joh?i.  205,)  there  was  a  written 
defeasance.  Thus  the  dictum  of  Ch.  J.  Savage  (which  Chancel- 
lor Walworth  considered  as  establishing  the  law)  was  not 
essential  to  the  decision  of  the  case  before  him,  and  was  not 
supported  by  the  cases  on  which  he  relied. 

In  several  other  cases  there  was  a  defeasance,  or  the  answer 
made  admissions  which  concluded  the  defendant.  In  Stronff  v. 
Stewart,  (4  John.  Ch.  Rep.  167,)  the  defendant  admitted  in  his 
answer  that  after  the  assignment  he  gave  the  assignor  time  to 
return  the  money  and  take  back  the  assignment.  This  might 
be  deemed  an  admission  in  writing  of  facts  sufficient  to  consti- 
tute a  mortgage,  whatever  other  denials  were  made  in  the  an- 
swer. In  Moses  v.  Murgatroyd,  (1  John.  Ch,  Rep.  128,)  the 
answer  admitted  that  the  deed  was  taken  as  security  only.  In 
Marks  v.  Pdl,  (1  John.  Ch.  594,)  it  was  alleged  in  the  bill  and 
answer  that  »  defeasance  had  been  executed,  but  was  destroyed 
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by  fraud.  In  Henry  v.  Davis,  (7  John.  Ch,  40,)  the  agreement 
to  re-assign  was  in  writing.  Brown  v.  Dean,  (8  Wend,  208, 
218,)  is  as  to  another  point,  but  refers  to  a  written  defeasance. 
Baxter  v.  WUey,  (9  Verm.  Rep.  276,)  while  it  clearly  adopts 
the  rule  admitting  the  parol  evidence,  yet  held  the  instrument 
was  not  a  mortgage,  but  a  sale.  Wright  v.  Bates,  (18  Verm. 
Rep.  841,)  contains  also  the  same  doctrine.  But  the  bill  there 
alleged  that  there  had  been  an  agreement  to  give  a  defeasance 
when  the  deed  was  executed.  It  is  probable  that  the  proof  did 
not  sustain  this  allegation,  as  the  decision  was  not  put  on  that 
ground. 

In  Kentucky,  the  chancellor  had  held  (in  1880)  that  if  the 
real  transaction  was  a  borrowing  and  lending,  in  whatever  way 
that  should  appear  it  would  be  deemed  a  mortgage.  {Edring- 
ton  V.  Harper,  8  X  J.  Marsh.  855.)  And  the  same  point  must 
again  have  been  decided  by  the  chancellor  in  the  subsequent 
case  of  Thomas  v.  McCormack.  But  this  last  case,  and  the 
whole  doctrine  of  it  was  reversed  in  the  court  of  appeals  in  that 
9tate,  in  1889,  (9  Dana.  108,)  in  a  very  able  opinion,  showing 
that  parol  evidence  cannot  be  received,  at  law  or  in  equity,  in 
such  a  case,  unless  there  be  proof  of  fraud  or  mistake  in  the  ex- 
ecution of  the  conveyance,  or  some  vice  in  the  consideration. 
The  court  added,  *'  The  deed  prescribed  by  the  parties  them- 
selves as  the  highest  evidence  of  their  intentions,  clearly  imports 
that  they  intended  an  absolute  sale."  Yet  the  case  of  Edring- 
ton  V.  Hays,  thus  in  effect  overruled  by  Thomas  v.  McCormack^ 
has  been  quoted  as  showing  the  law  in  Kentucky ;  and  the  prop- 
osition has  been  maintained  that  the  fraud  of  setting  up,  as  ab- 
solute, a  deed,  long  after  it  was  executed,  which  the  parties  had 
verbally  agreed  should  be  a  mortgage,  was  a  ''  fraud  in  the  exe- 
cution  of  the  conveyance,  or  a  vice  in  the  consideration."  (12 
Peters,  148.)  These  terms  ought  to  be  deemed  so  familiar  as 
not  to  admit  a  doubt  of  their  meaning.  '^  Fraud  in  the  execu- 
tion" is  fraud  at  the  time  of  the  execution,  and  cannot  be  alleged 
in  a  case  where  the  execution  is  precisely  what  both  parties  in- 
tended, but  one  party  afterwards  uses  the  instrument  contrary 
to  a  secret  intent  of  theirs.    ^  Vice  in  the  consideration;"  is  some 
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fault  or  illegality  in  the  consideration  of  the  contract  or  deed, 
but  cannot  be  alleged  when  there  is  a  valuable  consideration 
and  the  deed  such  as  was  intended,  and  the  only  vice  is  in  the 
subsequent  unfair  use  of  the  deed. 

-  In  the  supreme  court  of  the  United  States  the  parol  evidence ' 
has  been  received  in  such  cases,  and  it  is  said  to  be  the  doctrine 
of  that  court  that  when  it  is  '*  proved  that  a  loan  on  security  was 
really  intended,  the  instrument  given  for  that  purpose  is  amort- 
gage,  although  absolute  on  its  face.  And  this  doctrine  was  ap- 
plied even  to  the  case  of  a  deed  thus  executed,  of  lands  in  Ken- 
tucky, notwithstanding  the  decision  in  Thomas  v.  MeCormack, 
The  supreme  court  said,  in  the  case  referred  to  {Russell  v.  South- 
ard^ 12  How,  147,)  that  "  if  a  different  rule  were  held  by  the 
highest  court  of  equity  in  Kentucky,  the  United  States  court 
would  not  feel  bound  thereby ;  that  this  being  a  suit  in  equity, 
and  oral  evidence  being  admitted  or  rejected,  not  by  the  mer^ 
force  of  any  state  statute,  but  upon  the  principles  of  general 
equity  jurisprudence,  the  United  States  court  must  be  governed 
by  its  own  views  of  those  principles."  (iSee  also  1  How.  127, 
Morris  v.  Ex^rs  of  Nixon.)  This  case  does  not  allude  to  the 
decision  in  Webb  v.  Rice.  It  professes  to  be  founded  on  the 
peculiar  views  of  evidence  governing  the  United  States  courts, 
and  to  disregard  the  authority  of  the  state  courts.  On  the  same 
principle  it  can  be  of  no  authority  in  the  state  courts,  which  are 
entitled  to  their  views  of  the  rules  of  evidence.  But  that  case 
admits  th^t  the  United  States  courts  should  be  governed  by  the 
statute  law  of  the  state.  Every  state  probably  has  its  statute 
of  frauds'against  trusts  to  be  created  by  parol,  and  the  admissioa 
of  this  evidence  is  adjudged  in  our  state  to  be  against  that  stat- 
ute, as  well  sa  against  the  general  rules  of  evidence.  Congress 
l^is  no  power  to  determine  what  evidence,  writings  or  facts,  shall 
constitute  a  mortgage  on  lands.  Each  state  has  this  power  afi, 
to  lands  withia  its  own  limits,  and  the  ezckisive  power ;  and 
wjien  the  state  by  its  written  constitution  adopts  thje  oommon 
law,  and  a  system  of  equity  as  administered  and  to.be  admini^ 
tered  by  its  own  courts,  that  common  law  and  that  system  of 
e(|uity  ate  of  as  great  ai^tbority^  as  if  the  s^e  law  hsd  b^o 


H»Ww  YORE— OCTOBER,  1858.  46S* 

Cook  V.  Eaton. 

Knrittea  in  a  statute.  The  comiaon  law,  the  equity  system,  and 
the  statute  law,  equally  depend  on  the  constitution,  which  gives 
eqnal  force  to  each,  while  it  is  unrepealed.  It  is  difficult  then 
to  conceive  why  the  United  States  court  should  hesitate  to  con- 
form its  decisions  to  those  of  the  state  courts  in  such  cases ;  the 
state  having  the  exclusive  power  of  legislation  over  those  sub- 
jectS)  l^ld  Congress  none.  The  United  States  court,  by  anabgy 
has  no  power  to  adopt  any  rule  except  such  as  the  state  may 
sanctloi^  The  worst  confusion  may  follow  if  two  contrary  sys- 
tems are  thus  to  prevail ;  especially  as  a  party  may  give  juris- 
diction in  his  cas^  to  the  United  States,  court  by  going  into 
another  state,  to  reside  there,  although  it  be  only  for  the  pur- 
pose of  suing  in  the.  United  States  courts.  The  result  then 
would  be,- that  aS;  the.  parlies  happened  to  sue  in  the  United 
States  court  or  in  a  state  court,  so  would  the  instrument  be  an 
absolute  deed  or  a  mortgage.  The  state  courts  have  freely 
yielded  to  the  authority  of  the  United  States  court,  where  it  had 
peculiar  jurisdiction,'  or  a  right  to  decide  on  appeal,  and  the  de- 
cision of  the  Uxdted  States  courts  should  not  be  allowed  to  inter- 
fere with  the  state  courts  when  the  state  alone  has  power  to 
legislate. 

There  are  some  other  decisions  at  law,  prior  to  Webb  v.  RicCf 
which  ought  to  be  noticed.  Those  which  were  inconsistent  with 
the  last  caae  of  course  are  overruled ;  but  some  which  at  first 
might  seem  inconsistent  with  it  may  be  sustained.  Where  there 
is  the  relationship  of  landlord  and  tenant,  and  one  enters  under 
the  tenant,  reaping  aU  the  profits  of  the  land  that  the  tenant 
could  reap,  as  he  ha^  all  the  benefits  of  the  tenancy,  so  he  should 
be  subject  to  the  burthen  of  the  tenancy.  Accordingly,  a  mort* 
gagee  of  a  lease  in  possession,  should  pay  the  rent ;  and  on  the 
other  handf  although  on^  whp  is.  assignee  of  the  lessee  is  entitled^ 
to.  the,  pos^ecisioQk  of  the  land  and  the  benefits  of  the.  lease  and 
subject  to.  ita  burthens,  yet  if  he  has  not  the  po&gession,  and  by 
agn^ment  between  him.  and  another  that  other  holds  the  pos*- 
sepiSio]»9  and  receives  all  the  benefits  of  the  lease,  that  other,  and 
nqt  be,  should  pay  the  rent.  The  question  therefore,  when  the 
landlord  snes  &>x  hia.rent;  ii^  who  in  fiiipt  had  the  possession;  au4 
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the  benefit  of  the  lease,  rather  than  what  was  the  agreement  be- 
tween the  lessee  and  the  person  claiming  under  him.  Li  this 
way,  it  is  comparatively  immaterial  in  an  action  by  the  landlord, 
or  so  far  as  he  is  concerned,  what  is  the  agreement  between  the 
lessee  and  his  assigns.  A  similar  principle  applies  when  a  per- 
son famishes  materials  to  a  ship.  He  is  considered  as  furnish- 
ing them  to  the  one  who  has  the  control  of  the  vessel,  whether 
that  control  be  given  by  writing  or  by  parol.  Accordingly,  in 
Champlln  v.  Butler,  (18  John,  169,)  where  the  captain  sued 
for  wages,  the  defendant  was  allowed  to  show  that  he  never  en- 
tered into  possession,  and  that  an  assignment  made  to  him,  though 
absolute  on  its  face,  was  intended  only  as  a  mortgage.  The  like 
decision  was  made  in  Ring  v.  fVanklin,  (2  Hall,  1.)  In  Walton 
V.  Cronly,  (14  Wend,  68,)  the  defendant,  who  was  sued  for 
rent  due,  was  allowed  to  show  that  he  was  not  in  possession, 
and  that  the  assignment  to  him  was  only  by  way  of  security. 

Since  the  decision  in  Webb  v.  Rice  there  have  been  four  de- 
cisions in  the  supreme  court  of  this  state,  two  of  them  in  equity 
and  two  at  law,  conforming  to  that  case.  In  Rathbun  v.  Rath- 
bun,  (6  Barb,  98,)  a  son  made  an  absolute  conveyance  to  his 
father,'  and  it  was  held  that  parol  evidence  could  not  be  received 
in  equity,  to  engraft  on  it  a  trust  to  pay  certain  debts  and  then 
to  pay  the  balance  to  the  son ;  and  Webb  v.  Rice  was  relied  on. 
In  Tyler  v.  Taylor,  (8  Id,  586,)  in  trover  for  a  horse,  it  was 
held  that  parol  evidence  could  not  be  received  to  show  that  an 
absolute  assignment  of  a  mortgage  was  made  only  for  the  pur- 
pose of  having  the  mortgage  satisfied,  without  showing  some 
other  fact  than  the  mere  error  in  the  assignment,  and  without 
any  ofier  to  show  that  the  error  was  fraudulent.  In  Taylor  v. 
Baldwin,  (10  Id,  582,)  on  a  claim  to  surplus  moneys  after  fore- 
closure of  a  mortgage,  it  was  conceded  that  parol  evidence  could 
not  be  received  ai  law,  to  show  that  a  subsequent  deed  absolute 
on  its  face  was  intended  as  a  mortgage,  but  it  was  contended  that 
a  different  rule  prevailed  in  equity.  But  the  court  said,  (at 
page  586,)  "  On  most  points,  the  rules  of  evidence  are  the 
same  in  courts  of  law  and  equity ;  and  the  doctrine  of  both  courts 
is  the  same  as  to  the  exclusion  of  parol  evidence  to  contaradietf 
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or  substantially  vary,  the  legal  import  of  a  written  agreement. 
It  is  true  that  equity  exercises  a  jurisdiction  to  qualify,  correct 
and  reform  deeds  and  other  written  instruments  in  cases  of  cuy 
cident,  mistake  or  fraud.  These  are  well  known  heads  of 
equity  jurisdiction,  and  in  its  exercise  the  court  necessarily  re- 
ceives parol  evidence  to  establish  the  accident,  mistake  or  fraud, 
which  render  its  interposition  necessary."  This  decision  was 
luade  at  a  general  term,  and  covers  the  question  in  this  case. 
It  is  founded  in  sound  principle,  and  should  be  concurred  in. 

In  Carter  v.  Hamiltcniy  (11  Barb,  147,)  it  was  held  that  in 
an  action  on  a  note,  the  defendant  could  not  show  that  it  was 
given  in  pursuance  of  an  agreement  to  give  a  note,  on  the  pur- 
chase of  lands,  at  a  certain  price  per  acre,  and  that  the  price  per 
acre  would  be  less  than  the  face  of  the  note.  The  same  decision 
would  have  been  made  before  Webb  v.  Rice^  on  the  ground  that 
the  parol  evidence  was  offered  to  vary  the  contract ;  for  the  courts 
recognized  the  applicability  of  that  rule  in  all  cases,  except  when 
the  alteration  was  to  convert  an  absolute  deed  into  a  mortgage. 

The  result  is,  that  neither  at  law  nor  in  equity  can  parol  evi- 
dence be  received  to  show  that  a.  deed  absolute  on  its  face  was 
agreed  to  be,  or  was,  a  mortgage,  when  the  parties,  intended 
that  the  deed  should  be  in  the  form  in  which  it  is ;  but  that 
where  there  was  an  agreement  to  execute  a  defeasance,  or  that 
a  mortgage  should  be  executed,  and  by  fraud,  accident  or  mis- 
take this  agreement  is  not  carried  out,  equity  will  give  relief, 
and  necessarily  allow  parol  evidence,  to  prove  the  agreement  and 
the  fraud,  acddent  or  mistake.  And,  that  if  a  third  party  sues 
the  apparent  absolute  assignee  and  he  is  not  in  possession,  and 
his  liability  in  justice  would  only  arise  out  of  his  being  in  pos- 
session, the  defendant  may  show  that  he  held  not  as  assignee, 
but  as  security  only. 

The  plaintiff  cannot  therefore  recover  in  this  case,  even  if  his 
eyidence  were  more  &yorable  to  him.    And  the  orders  granting* 
the  injunction  and  continuing  it,  should  be  reversed,  with  costs 
below  and  on  the  appeal 

[Ncw-ToRK  GcNESAL  TfiRM,  Octolber  8, 1858.  Edmonds,  Edwords,  MUdM, 
IZposroftt  and  Morris^  JusticM.] 
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Tompkins  vs.  Tysen. 

The  defendant  applied  to  the  plaintifT,  a  broker,  to  obUin  for  him  tlOOO  <m 
the  defendant's  land  at  S.,  at  7  per  cent,  payable  half  yearly.  The  plain- 
tiff accordingly  advanced  to  the  defendant  two  sums,  one  of  $200  in  May, 
1849,  and  the  other  of  $800  on  the  2d  of  June,  1849,  and  took  fVom  the  de- 
fendant n  bond  and  mortgage  dated  June  1, 1849,  conditioned  to  pay  the 
plaintiff  $1000  in  three  years  from  the  date,  With  interest ;  the  plaintiff  at 
the  same  time  giving  the  defendant  a  receipt  certifying  that  he  held  a 
mortgage  of  the  defendant  for  $1000,  on  which  ho  had  advanced  $500, 
and  which  he  agreed  to  assign  or  satisfy,  on  the  payment  of  the  $500  with 
interest.  Held  that  the  plaintiff,  when  he  lent  the  two  sums  of  $200  and 
$800  did  not  lend  them  as  mortgagee,  and  with  the  intention  of  waiting 
for  payment  until  the  mortgage  should  become  due ;  nor  with  the  intentioa 
of  lending  the  rest  of  the  $1000 ;  but  that  he  lent  them  as  a  broker  f^quently 
docs,  as  a  temporary  advance  to  the  borrower,  until  it  could  be  ascertained 
whether  the  loan  of  $1000  could  be  "obtained,"  or  not;  and  that  the 
loan  was  payable  on  demand,  and  might  be  sued  for  before  the  mortgage 
became  due. 

Appeal  by  the  defendant  from  a  judgment  rendered  against 
him,  npon  the  verdict  of  a  jary.  The  plaintiff  alleged  in  hia 
complaint,  that  he  lent  and. advanced  to  the  defendant,  on  the 
29th  day  of  May,  1849,  the  sum  of  $200,  and  on  the  2d  day  of 
June,  1849,  the  further  sum  of  $300  :  that  the  defendant  prom- 
ised to  pay  the  same  with  interest  on  the  1st  day  of  July,  1849, 
and  that  he  had  not  paid  the  same,  and  the  plaintiff  claimed 
judgment  for  the  sum  of  $500  with  interest.  The  defendant 
by  his  answer  admitted  that  the  plaintiff  lent  him  the  sum  of 
money  mentioned  in  the  complaint ;  but  stated  that  the  defend- 
ant about  the  1st  day  of  June,  1849,  executed  under  his  hand 
and  seal  a  bond,  together  with  a  mortgage  on  ceitain  real 
estate  of  the  defendant,  in  the  county  of  Richmond,  conditioned 
to  pay  the  plaintiff  the  sum  of  one  thousand  dollars  in  three 
years  from  the  date  thereof  with  interest  That  the  defend- 
ant, on  or  about  the  2d  day  of  June,  1849,  delivered  said  bond 
Bnd  mortgage  to  the  plaintiff.  That  the  said  suin  of  $50(^ 
mentioned  in  the  complaint,  was  part  of  the  sum  of  $1000» 
mentioned  in  said  bond  and  mortgage,  and  that  said  mortgage 
lias  not  been  in  any  way  canceled  or  discharged ;  and  the  d$* 
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fendant -denied  that  be.  promised  to  pay  said  $500  on  the  Ist 
of  July,  1849.  The  plaintiff,  by  his  reply,  alleged  that  he  Tras 
employed  by  the  defendant,  as  broker,  to  procure  a  loan  of 
one. thousand  dollars  for  the  defendant,  upon  the  premises  de- 
scribed in  said  mortgage,  which  loan  he  was  not  able  to  effect. 
That  the  defendant  executed  and.  delivered  to  him  said  bond 
and  mortgage,  mentioned  in  the  answer,  as  collateral  security 
for  the  payment  of  said  sums  of  money  mentioned  in  the  com- 
plaint, and  with  the  agreement  that  the  plaintiff  would,  upon  being  • 
paid  said  flums  b»  lent  and  advanced,  assign  said  bond  and  mort- 
gage to  any  person  with  whpm  a  loan  of  $1000  could  be  effected, 
and  denied  that  the  said  sumof  $500  mentioned  in  the  complaint, 
was  part  of  the  $1000  mentioned  in  said  bond  and  mortgage. 

The  cause  was  twice  tried.  The  second  trial  was  at  the 
New- York  circuH  in  November,  1851,  before  Justice  Edmonds. 

The  plaintiff's  counsel  having  proved  that  the  interest  on  the 
plaintiff's  demand  amounted  to  $92,  84,  rested  his  case.  The 
defendant's  counsel  then  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  hadnot  proved  the  allegation  in  the  complaint 
that  the  moneys  lent  were  promised  to  be.  returned  on  the  Isi 
of  July,  1849.  The  nonsuit  was  denied  by  the  court,  to  which 
decision  the  defendant's  counsel  excepted.  The  defendant's 
counsel  thea  read  in  evidence  a  certain  receipt,  signed  by  the 
plaintiff^: (the  execution  of  which  by  the  plaintiff  was  admitted 
by  his  counsel,)  in  the  words  and  figures  following,  to  wit : 

«  New-York,  June  2nd,  1849. 

This  is  to  certify,  that  I  hold  a  mortgage  against  D.  J.  Ty- 
son, for  one  thousand  dollars.  Upon  which  I  have  advanced  $500, 
and  which  I  agree  to  assign  or  satisfy  upon  the  paymraA  of  said 
$500,  with  interest.  Ray  Tompkins." 

The  defeDdant7B  counsel  then  read  in  evidence  the  mortgai^ge 
mentioned  in  the  receipt,,  and  the  'bond  collateral  thereto. 

The^defendant's  counsel  next  offelred  to  prove,  that  since  the- 
commencement  of  this  action,  the  plaintiff  had  been  paid  by 
the  defendant,  the  amount  of  the  money  lent,  with  interest, 
and  had  assigned  said  mortgage  according  to  the  tems  of : 
said  receipt ;  the  eooasal  stating  that  such  .payment  *  wis  wmiMjy 
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without  prejudice  as  to  costs  in  the  suit,  and  the  evidence 
was  only  offered  in  order  to  show  the  original  intention  of  the 
parties  at  the  time  of  effecting  the  loan.  This  evidence  was 
objected  to  by  plaintiff's  counsel,  and  the  objection  sustained 
by  the  court ;  to  which  decision  the  defendant's  counsel  excepted. 
The  defendant's  counsel  next  read  in  evidence  a  paper  in  the 
words  and  figures  following,  to  wit : 

"  New-York, 
Mr.  Ray  Tompkins, 

Sir, — Please  obtain  on  my  account  one  thousand  dollars  on 
my  property  on  3taten  Island,  at  7  per  cent  per  annum,  pay- 
able half  yearly,  as  follows :  20  acres  of  ground  in  Richmond 
Co.,  on  or  near  the  Richmond  road,  and  near  the  Black  Horse 
tavern.  Yours,  <fcc.  David  J.  Tysen." 

Which  it  was  admitted  was  the  application  of  the  defendant  to 
the  plaintiff  for  this  loan.  The  defendant's  counsel  then  rested 
his  case,  without  any  further  or  other  evidence,  and  requested 
the  court  to  submit  the  case  to  the  jury.  The  court  decided  that 
there  was  no  evidence  in  the  case  to  sustain  a  verdict  for  the 
defendant^  but  that  a  proper  construction  of  the  receipt  showed 
that  the  plaintiff  had  accepted  the  bond  and  mortgage  only  as 
collateral  security  for  the  claim  sued  for,  and  that  he  was  there- 
fore entitlea  to  a  verdict.  The  court  accordingly  directed  a  ver- 
dict for  the  plaintiff,  and  the^jury,  under  such  direction,  ren* 
dered  a  verdict  for  the  plaintiff  for  $592,84. 

J.  Edgar,  for  the  appellant. 

H.  S.  Dodge,  for  the  respondent 

By  the  Court,  Mitchell  J.  The  evidence  showed  that  die 
plaintiff  gave  to  the  defendant  a  receipt,  dated  June  2,  1849, 
certifying  that  he  held  a  mortgage  of  the  defendaint  for  $1000, 
on  which  he  had  advanced  $500,  and  which  he  agreed  to  assign 
or  satisfy  on  the  payment  of  the  $500  with  interest  The  mortr 
gage  was  to  the  plaintiff,  and  payable  May  29,  1852,  three 
years  from  its  date.    It  was  dated  and  acknowledged  May  29, 
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1849.  It  was  also  shown  that  the  defendant  sent  a  written 
request  to  the  plaintiff,  to  obtain  on  the  defendant's  account 
$1000,  on  the  mortgage.  This  request  was  the  application  of 
the  defendant  to  obtain  the  loan.  The  pleadings  showed  that 
the  plaintiff  had  advanced  to  the  defendant  two  sums,  one  of 
$200  in  May,  1849,  and  the  other  of  $800  on  the  2d  of  June, 
1849 ;  and  he  sued  to  recover  those  sums.  The  action  was  com- 
menced in  1849  ;  the  plaintiff  insisting  that  the  loan  was  pay- 
able on  the  first  of  July,  1849,  and  the  defendant  claiming  that 
it  was  not  payable  until  the  mortgage  fell  due. 

The  written  application  to  the  plaintiff  showed  that  he  was  a 
broker,  and  was  applied  to  as  such,  to  effect  for  the  defendant  a 
loan  of  $1000.  .  According  to  the  frequent  course  of  business 
in  such  cases,  where  the  property  is  in  the  country,  and  the 
loan  is  to  be  effected  in  the  city,  the  mortgage  was  executed  to 
the  broker,  for  the  whole  amount  to  be  raised  by  loan  by  him, 
before  any  thing  was  advanced,  and  although  it  was  not  intended 
that  he  should  be  the  lender  of  the  money,  or  the  holder  of  the 
mortgage,  but  as  the  application  showed,  he  was  "  to  obtain  on 
the  defendant's  account  $1000  on  the  mortgage."  When,'' there- 
fore, the  plaintiff  lent  the  two  sums  of  $200  and  $300,  he  did 
not  lend  them  as  mortgagee,  and  with  the  intention  of  waiting  un- 
til the  mortgage  should  &11  due ;  nor  with  the  intention  of  lend- 
ing the  rest  of  the  $1000,  but  he  lent  them  as  a  broker,  who  is 
called  upon  to  effect  a  loan,  frequently  does,  as  a  temporary  ad- 
vance to  the  borroiter  until  it  could  be  ascertained  whether  the 
loan  of  $1000  could  be  '^  obtained^  or  not.  K  the  application 
of  the  defendant  to  the  plaintiff  to  obtain  the  loan  had  not  been 
proved,  the  character  in  which  the  plaintiff  was  applied  to^  and 
the  purposes  for  which  he  made  the  advance,  might  have  been 
uncertain.  As  it  was,  all  the  evidence  was  consistent^  and 
showed  that  the  loan  was  a  temporary  one  only.  There  was  no 
contradictory  evidence  to  justify. the  jury  in  finding  for  the  de- 
fendant. The  court  was  therefore  right  in  directing  a  verdict 
for  the  plaintiff. 

The  receipt,  also^  of  June  2,  1849,  fiivors  the  plaintiff,  as  it 
shows  that  he  was  not  to  advance  the  whole  fiu^e  of  the  mortgage^ 
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but  that  lie  had  done  all  that  he  was  bound  to  do,  in  advancing 
the  $500,  and  that  he  was  to  hold  the  mortgage  only  as  collat- 
eral ;  as  he  agreed  to  assign  or  satisfy  it  (not  when  the  mort- 
gage would  fall  due,  but  at  any  time)  on  the  payment  of  thd 
$500  with  interest. 

The  evidence  offered  by  the  defendant,  that  since  the  com- 
mencement of  the  action  he  had  paid  the  plaintiff  the  $500  with 
interest,  and  that  the  plaintiff  had  assigned  the  mortgage,  saving 
all  questions  of  costs,  was  properly  rejected.  It  was  offered  to 
show  the  original  intention  of  the  parties.  It  showed  no  more 
on  that  subject  than  the  receipt  of  June  2,  1849,  showed ;  for  it 
wns  merely  a  compliance  with  that  receipt,  and  the  plaintiff,  al- 
though he  had  commenced  his  action,  was  still  bound  to  comply 
with  the  terms  of  that  receipt.  No  inference  could  be  drawn, 
therefore,  from  the  assignment.  It  in  fact  helped  to  strengthen 
the  plaintiff's  case,  by  showing  that  the  defendant  admitted  that 
the  payment  by  him  was  to  be  before  the  mortgage  fell  due. 

The  complaint  alleged  that  the  money  was  to  be  repaid  July 
1, 1849;  the  answer  insisted  thitt  it  was  not  payable  until  May, 
1852T  The  meritorious  question  was  whether  the  loan  was  pay- 
able before  suit  brought.  -  The  evidence  made  it  payable  on  de- 
mand. The  variance  between  the  evidence  and  the  com- 
:plaint  did  not  affect  the  merits,  and  was  properly  disregiUrded. 

The  judgment  should  be  affirmed  with  costs. 

''Ncw-ToRK  Geveral  Term,  October  8, 1858.    EdTiumds,  Midwords,  ASUkdi^ 
'Boot0f>9U  and  AfitmSi  Josticea.] 
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Where  there  are  two  proceedings  pending  between  the  same  parties,  for  the 
same  canse  of  action,  the  proceeding  first  commenced  is  a  bar  to  the  last. 

And  it  matters  not  that  the  prior  proceeding  is  not  an  acti4m,  but  was  instituted 
by  the  petUion  of  the  party  who  sets  it  up  as  a  bar. 

Thus  where  a  trustee  presented  a  petition  to  the  court,  praying  that  he  might 
be  permitted  to  render  an  account  of  his  acts  and  doings  as  trustee  and  hate 
the  same  passed  upon  and  settled,  and  that  he  might  be  discharged  and 
another  person  be  appointed  trustee  in  his  place ;  whereupon  an  order  was 
made  directing  tho  trustee  to  render  before  a  referee  an  account  of  all  kis 
ads  arut  doings  as  trustee,  and  of  his  receipts  and  disbursements ;  and  di- 
recting notice  of  the  reference  to  be  given  to  the  adult  cestuis  que  trust ^'AJid 
appointing  a  guardian  ad  liUm  for  the  infants :  Held  that  this  proceedfaig 
was  a  bar  to  an  action  by  the  cestvis  que  trusty  against  the  trustee,  in  which 
the  relief  sought  was  that  the  trustee  might  be  remoted,  and  another 
person  appointed ;  that  he  might  account  for  all  the  trust  property,  and 
pay  over  the  same,  and  render  compensation  in'dainages  for  the  breaches 
of  trust  committed  by  him. 

The  principle  governing  such  cases,  is,  that  if  full  relief  can  be  had  in  the  one 
suit,  no  others  shall  be  allowed ;  and  that  when  an  executor  or  trustee  holds 
a  fhnd  subject  to  the  control  of  the  court,  and  there  is  a  decree  that  he 
account,  although  that  decree  be  not  the  final  decree  in  the  cause,  it  has* 
such  efieet  that  all  haviiig  any  claim  on  the  ftmd  &f*y  cdilie  in  atfd  prove 
their  claims. 

And  it  is  the  intention  of  the  code  now,  as  it  was  of  the  law  befoje,  that  if 
there  is  a  decree  made,  under  which  all  persous  interested  may  come  in  and 
obtain  their  rights,  effectually,  no  other  action  shall  be  allowed. 

This  was  an  appeal  by  the  plaintiffs  from  an  order  made  at 
a  special  term,  denying  their  motion  to  set  aside  the  repo^  of 
a  referee  and  for  a  new  trial.  The  action  was  brought  for  the 
purpose  of  having  the  defendant  removed  ais  trustee  of  certain 
.property  in  which  the  plaintiffs  claimed  a  beneiSeial  interest,  and 
^another  person  appointed  in  his  place ;  and  the  complaint  jf^rayed 
that  the  defmdant  knight  account  for  idl  the  ittiit  properi^ 
received  by  him,  or  which  he  might  have  received  If  be  UaSl 
performed  the  trusts  acc6tding  to  the  directions  cbheeniing  the 
management  thereof,  together  with  interest  thel!«e6n,  aiid  thight 
pay  over  the  same  to  such  person  as  the  <}onrt  might  dii^eet ;  tind 
tiiat  he  might  lender  the  plaintiffs  ^mpMUMilioD  m  damagAi 
•fiMT'the  bjeattlio  -of -towt^eoinmklted  by  hsm. 
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The  defendant  in  his  answer,  stated,  (among  other  things,} 
that  on  the  5th  February,  1848,  he  made  application  to  the 
court,  (among  other  things,)  to  render  an  account  of  his  acts  as 
trustee,  and  to  have  his  accounts  settled ;  that  an  order  -vras  made 
referring  it  to  Philo  T.  Buggies,  referee,  to  state  the  accounts  of 
the  defendant,  and  appointing  William  J.  Sinclair  guardian  ad 
litem  of  such  of  the  plaintiffs  as  were  infants.  That  proceedings 
were  commenced  before  the  referee,  under  this  order ;  the  plain- 
tiffs, who  were  of  age,  appeared  by  William  W.  Scrugham,  their 
counsel ;  the  infants  by  their  guardian  ad  litem  ;  that  the  pro- 
ceedings were  still  undetermined  before  the  referee ;  ^^  that  the 
adult  plaintiffs  have  there  raised  the  same  question  as  /o  the 
investment  of  the  trust  fund,  as  is  presented  by  the  complaint 
in  this  action ;"  and  that  all  matters  complained  of  in  this  action, 
and  all  parties  thereto,  were  before  the  court  in  that  proceeding, 
for  adjustment  and  determination,  and  whore  they  were  properly 
cognizable  and  relievable,  which  the  defendant  insisted  on,  in 
bar  of  this  action. 

The  referee,  to  whom  the  cause  was  referred,  reported  that 
all  the  objects  pought  to  be  attained  by  the  complaint  in  tiiis 
action  might  be  secured  by  the  proceedings  under  the  trustee's 
petition;  and  that  such  proceedings  were  a  bar  to  this  action. 

W.  N.  Dyckman  and  B.  F,  Butler ^  for  the  appellants. 

A,  Hamilton^  jun.,  for  the  respondent. 

Bf/  the  Court,  Mitchell,  J.  Augustus  Van  Gortlandt,  the 
elder,  died  in  1823,  leaving  a  last  will  and  codicils.  In  the  last 
codicil,  Augustus  Van  Gortlandt  the  younger  was  appointed 
trustee  for  Mrs.  Meyer  and  her  children.  He  died,  leaving  those 
trusts  unexecuted,  the  fund  amounting  to  about  $23,500.  la 
-November,  1840,  on  the  petition  of  Mrs.  Meyer,  Mr.  Lyon  was 
appointed  trustee  under  the  last  codicil.  The  property  of  Au- 
gustus Van  Gortlandt  the  younger,  and  of  his  brother  Henry, 
consisted  principally  of  real  estate,  and  proceedings  were  had  in 
chancery  for  its  partition  and  for  the  payment  of  d^tt.   In  dist 
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^  ;v  partition  suit  Mr.  Lyon  &s  such  trustee  made  application  to  tbe 

jvik:  court  for  leave  to  purchase  part  of  the  real  estate  on  behalf  of 

the  cestuis  que  trust,  and  he  was  authorized  by  the  court  on 
the  19th  of  September,  1842,  to  purchase  five  houses  and  lots 
on  Franklin  street,  provided  the  purchase  should  not  be  made 
at  a  pric^  beyond  the  valuation  made  by  Stephen  Whitney  and 
rnj^  J.  Phillips  Phoenix.     He  made  the  purchase  accordingly,  and 

thus  invested  so  much  of  the  trust  ny)neys  as  was  equal  to  the 
purchase  money,  in  this  real  estate.  On  the  petition  of  Francena 
Meyer,  the  mother,  Mr.  Lyon  was  appointed  trustee  in  other 
respects,  and  was  authorized  to  buy  in  like  manner,  as  trustee, 
an  amount  not  exceeding  one-fifth  of  the  real  estate  in  the  par- 
tition suit,  and  to  hold  the  part  declared  by  the  decree  to  belong 
to  the  infant  children  of  Mrs.  Meyer,  in  trust  for  the  children, 
subject  to  her  life  estate  therein.  In  February,  1848,  Mr.  Lyon 
presented  his  petition,  setting  forth  substantially  the  above  facts ; 
that  Mr.  Meyer  was  dead,  and  two  of  the  children  then  of  age, 
and  praying  that  he  might  be  permitted  to  render  an  account 
of  his  acts  and  doings  as  such  trustee,  and  have  the  same  passed 
^'  upon  and  settled;  and.  that  he  might  be  discharged  from  the 

-K  trusts,  and  that  another  person  might  be  appointed  trustee  in 

his  place. 

On  the  5th  of  February,  1848,  an  order  was  made  on  that 
petition,  referring  it  to  Philo  T.  Ruggles  Esq.  to  take  proof  of 
^  the  fiicts,  &c.  stated  in  the  petition,  and  directing  due  notice  of 

the  reference  to  be  given  to  Mrs.  Meyer  and  the  adult  children, 
and  appointing  a  guardian  cut  litem  for  the  infants,  in  that  pro- 
ceeding ;  and  ordering  Mr.  Lyon  to  render  before  the  referee  an 
ri  account  of  all  his  acts  and  doings  as  trustee,  under  the  above 

!:  mentioned  orders,  together  with  an  account  of  all  his  receipts 

^'  and  disbursements  as  such  trustee.    And  the  referee  was  to 

t  report  whether  it  would  be  proper  to  appoint  a  new  trustee. 

The  plaintiffs  are  the  infant  children  of  Mrs.  Meyer,  and  they 
filed  their  complaint  in  March,  1849,  against  the  defendant.  In 
his  answer  the  defendant  set  up  the  above  mentioned  proceedings 
on  his  petition  to  account,  and  the  order  thereon,  as  a  bar  to  this 
aotian*    To  ascertain  whether  the  two  proceedings  -are  for  th# 
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saine  cause  of  action,  it  is  proper  to  look  at  the  prayer  in  eaefa, 
and  see  if  the  same  relief  can  be  given  in  each. 

The  complaint  sets  forth  the  appointment  of  Mr.  Lj(hi  as 
trustee,  and  states  the  amount  of  money  due  by  Augustus  Van 
Gortlandt,  the  younger,  as  trustee ;  that  $28,108  were  paid  into 
court  as  due  to  that  trust  fund,  and  that  Lyon  alleges  that  he 
had  invested  this  money  in  the  five  houses,  at  $30,000.  -  The 
complaint  insists  that  Mr.  Lyon  had  no  legal  authority  so  to  in- 
vest it ;  and  that  the  valuation  of  the  real  estate  made  in  the 
petition  for  leave  to  invest  in  real  estate,  was  exaggerated. 
And  then  the  complaint  demands  that  the  defendant  may  be 
removed  and  another  trustee  appointed  in  his  place ;  that  he 
may  account  for  all  the  trust  property  received  by  him,  or  which 
he  might  have  received  if  he  had  performed  his  trust  according 
to  the  directions  concerning  the  management  thereof  and  may 
pay  over  the  same  to  such  person  as  the  court  may  direct ;  and 
that  he  render  compensation  in  damages  for  the  breaches  of 
trust  committed  by  him ;  and  for  further  relief. 

These  plaintiffs  were  necessary  parties  to  be  brought  in  on 
the  accounting  ordered  upon  Mr.  Lyon's  petition ;  and  although 
Mrs.  Meyer  was  also  such  a  party,  that  in  no  wise  put  them  to 
any  disadvantage  in  proceeding  under  that  order,  nor  limited 
tb^ir  rights.  When  a  trustee,  on  his  own  petition  or  otherwise, 
is  ordered  to  render  an  account  of  his  actings  and  doings,  and  to 
have  the  sam^  passed  upon  and  settled,  and  that  another  trustee 
be .  appointed  in  his  place,  (as  is  ordered  here,  on  Mr.  Lyon's 
petition,)  the  questions  necessarily  to  be  passed  upon,  among 
others,  are,  whether  the  investments  of  the  trust  fund,  made  by 
him,  were  legally  authorized,  and  thoA  that,  he  account  for  aU 
the  trust  property  received  by  him,  or  which  he.  might  have  re- 
ceived if  he  had  performed  his  trust  according  to  the  directionB 
concerning  the  management  thereof,  and  that  he  pay  over  the 
same  to  such  persons  as  the  court  may  direct^  and  render  com- 
pensation in  damages  for  the  breaches  of  trust.  These  last 
constitute  the  relief  sought  by  the  complaint.  The  saine-reUef 
th^erefore  is:Sought  by  the  complaint  that  is  oirdcsred  eiffteasij, 
or^ii9]3>Ue4l7  ixi  thj^  orilei;.  nujde  p«^  H^^^Ljqi^  iP^6liP^^Mfi^tU 
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be  obtained  on  that  order.  In  the  proceedings  on  the  petition, 
the  petitioner  merely  states  his  case,  and  that  in  such  general 
terms  merely  as  may  suffice  to  show  that  he  is  entitled  to  an 
account,  and  the  opposite  parties  can  then,  \7ith0ut  any  formal 
pleading,  set  up  any  objection  to  his  accounts  and  show  any 
illegality  in  them.  It  makes  no  difference,  therefore,  that  the 
plaintiff  alleges  certain  illegalities ;  as  they  could  be  proved  in 
the  proceedings  on  the  petition  also.  There  are  then  two  pro- 
ceedings pending,  for  the  same  cause  of  action,  and  in  both  of 
which  the  same  relief  is  sought  and  obtainable,  and  in  one  of 
which  there  is  an  order  equivalent  .to  the  judgment  to  account, 
in  an  action  for  an  account,  namely,  in  the  first  proceeding ;  and 
in  that,  as  the  evidence  shows,  these  plaintiffs  have  also  been 
present  by. their  counsel  and  guardian  ad  litem  before  the 
referee,  contesting  the  account.  It  certainly  would  not  be  for 
the  interest  of  infants  or  cestuis  que  trust  generally  to  have  a 
formal  action  commenced  and  running  on  pari  passu  with  a 
prior  order  on  their  trustee  to  account,  obtained  on  his  own 
petition.  The  trustee  should  not  be  subjected  to  two  litigations ; 
nor  the  in&nts  to  the  double  expense  of  these  proceedings. 
Notwithstanding  this,  the  plaintiffs  insist  that  the  prior  pro- 
ceeding was  no  bar  to  their  subsequent  action. 

Section  144  of  the  code  specifies,  among  other  causes  of  de* 
murrer,  "  that  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;"  and  section  147  allows  the  same 
objection  to  be  taken  by  answer,  when  it  does  not  appear  upon 
the  face  of  the  oomplaint.  It  was  contended  by  the  plaintiff 
that  this  objection  could  only  be  raised  when  the  previous  pro-  - 
ceeding  was  an  action,  as  defined  by  the  code,  and  when  the 
same  person  was  plaintiff  in  both  proceedings.  As  to  the  last 
parl|of  the  objection,  the  language '  used  in  section  144,  shows 
that  such  was  not  the  intention.  It  is  not  "  an  action  pending 
by  the  same  plaintiff  against  the  same  defendants,"  as  it  should 
have  been,  to  sustain  the  objection ;  but  '^  an  action  pending 
between  the  same  parties."  It  is  between  the  same  parties, 
although  those  who  are  actors  in  one  action  are  the  defendants 
jxk  the  other,    ^uch  also  was  the  role,  in  some  cas^s  at  least, 
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before  the  code.  If  a  bill  were  filed  by  one  or  more  crefitors 
of  a  deceased  person,  against  the  executor  or  administrator, 
either  singly  for  themselyes  or  specially  on  behalf  of  themselves 
iemd  all  other  creditors,  and  the  usual  decree  to  account  were  made 
against  the  executor  or  administrator,  the  decree  and  the  suit 
irere  then  regarded  as  for  the  benefit  of,  and  to  control,  all  the 
creditors.  All  might  come  in  and  prove  their  debts,  and  any 
creditor  attempting  to  sue  the  executor  or  administrator,  at  law, 
would  be  enjoined  from  proceeditig  in  his  suit.  The  decree  quod 
computet  was  sufficient  for  this  purpose ;  and  it  was  not  neces- 
sary that  there  should  be  a^na/tlecree.  ( Thjompsoii  v.  Brown, . 
"4  John.  Ch.  Rep,  648.)  And  the  relief  could  be  granted  on 
motion,  without  a  separate  bill  for  that  purpose.  {Paxton  t. 
Douglas,  8  Ves,  520.    And  see  Perry  v.  Phelps,  10  Id,  89.) 

The  principle  recognized  by  the  court  of  chancery  in  these 
cases  was,  that  when  there  was  a  decree  in  one  cause,  though 
not  final,  and  under  it  the  rights  of  all  parties  interested  in  a 
fund  could  be  protected,  it  would  not  allow  those  who  had  charge 
of  the  fund  to  be  persecuted  by  numerous  suits,  nor  the  fund  to 
be  squandered  in  litigation ;  and  the  rule  was  applied  to  persons 
who  were  not  parties  to  the  first  suit,  and  at  the  instance  of  the 
defendant  in  that  first  suit.  So,  as  soon  as  a  decree  is  made  in 
a  suit  brought  by  a  creditor  of  a  limited  partnership,  after  its 
insolvency,  proceedings  may  be  stayed  in  any  suit  instituted  by 
any  other  creditor,  although  the  last  creditor  is  no  party  to  the 
first  suit;  ifnoother  relief  could  be  had  in  his  suit  than  could 
be  had  under  the  decree  already  made.  {Innes  v.  Limsing^ 
7  Paige,  584,  and  cases  there  dted.) 

Thus  the  great  principle  is,  that  if  full  relief  can  be  had  in 
the  one  suit,  no  others  shall  be  allowed ;  and  that  when  an  ex- 
ecutor or  trustee  holds  a  fund  subject  to  the  control  of  the  court, 
and  there  is  a  decree  that  he  account,  although  that  deCfree  be 
not  the  final  xlecree  in  the  cause,  it  has  such  effect  that  all  hav- 
ing any  claim  on  the  fund  may  come  in  and  prove  their  claims, 
however  they  may  be  founded.  The  cases  quoted  contain  noth- 
ing contrary  to  this.  In  the  Earl  of  Newburgh  V.  Wren,  (2 
Y%rn.  220,)  tht  mortgagde  waft  all(f\^  'to  i^  bk  bffl  «>ibM- 
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olote,  altbough  tbe  mortgagor  had  previously  fil«d  a  bill  to 
redeepu  This  waa  exceedingly  proper ;  for  if  the  mortgagor's 
bill  were  withdrawn,  or  dismissed,  atill  the  mortgagee  waa  enti- 
tled to  the  relief  whioh  he  sought,  and  which  in  fact  he  woald 
Qpt  get  on  th^  first  bill.  In  Jteeve  v.  Dalby^  (2  8im,  4*  ^^N- 
464^)  it  was  held  that  a  prior  suit  by  husband  and  wife,  in  rela- 
tion to  her  separate  property,  could  not  be  pleaded  in  bar  of  a 
subsequent  suit  by  the  wife  and  her  neij^t  friend.  This  was  be- 
cause the  first  suit  was  regarded  as  the  husband's  (mly^  and  the 
last  as  the  wiff?s  properly ;  and  there  was  no  general  decree 
to  account,  for  the  benefit  c^all  interested  in  the  fund. 

Cut  in  Rogers  v.  King,  (8  Paige^  210,)  while  it  was  held 
that  one  creditor  might  sue  the  executor,  in  chancery,  for  an 
account,  and  another  epeditor  cite,  him  before  the  surrogate  to 
account,  mid  each  might  proceed  before  the  two  tribunals  at  th» 
same  time,  until  there  was  a  decree  to  account ;  yet,  that  as 
soon  as  that  decree  w^  made  in  chancery,  the  proceeding  before 
the  surrogate,  by  tbe  oth^  parties,  should  be  stayed.  '  And  the 
decree  might  be  set  up  at  »  bar  to  any  proceeding  before  the 
surrogate  for  an  account  And  tbe  chancellor  also  held  that  if 
the  sanfs  party  filed  a  bill  in  equity  against  the  executor,  for  an 
account,  and.c^^wards  cited  the  executor  before  the  surrogate, 
to  account)  the  peiidency  of  the  suit  in  chancery  should  bo 
allowed  by  the  surrogate,  in  abateinent  of  the  proceeding  before 
bim,  even  before  the  decree  to  account. 

The  Qon verse  of  the  rule  thus  laid  down,  would  also  hdd.  If 
there  were  a  choree  before  tbe  surrogate,  to  account,  it  would 
b0  a  bcgr  to  any  proceeding  for  an  aGcei^nt  in  tbe  court  of  ohaii- 
o^ry?  ill  all  caeiBS  where  full  rdlef  oould  be  had  before  the  sur- 
rpgate.  Thi^  ease  answers  another  objection,  also;  that  to  bar 
an  action,  the  prior  proceeding  must  be  an  action.  The  pro* 
oeedlng  before  the  stunrogjate  is  not  an  action ;  and  it  must  be 
the  ihtentioA  c^  tho  code  now,  as  it  was  of  the  law  befi^re,  that 
if  there  ie  a  de,eree  made,  in  which  all  interested  may  come 
in  and  obtoin  thetf:  rights  oifeetu^Jy,  no  other  action  shall  b^ 
i^lowedt    Thi9v  wa^  f^  right'  which  the.  trustee,  had .  bafore?wa  iet^ 
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take  it  away.  The  code  may  not  mention  it  as  a  defense,  but 
that  does  not  jAke  it  away.  It  does  not  state  that  it  shall  be  a 
defense,  or  a  gronnd  of  demurrer,  that  the  plaintiff  has  already 
a  judgment  for  the  same  cause  of  action,  in  his  fieiYor.  Tet,  un- 
questionably, that  is  a  valid  defense.  So  here,  this  defendant 
substantially  sets  up  that  these  plidntifii9  have  a  judgment  or 
decree  already  against  him,  giving  them  all  the  right  to  compel 
him  to  account  that  they  could  have  in  this  action.  It  makes 
no  difference  in  effect,  that  that  judgment  to  account  was  made 
on  his  motion,  or  on  petition,  and  not  by  bill.  It  is  equally 
binding  on  him ;  and  after  it  was  once  made,  he  could  not  with- 
draw from  it.  It  became  a  decree  for  these  plaintiffs,  and  the 
trustee  could  not,  after  that,  vacate  the  decree  and  withdraw  his 
petition  to  account  (iSee  Clowes  v.  Van  Antwerp,  4  Barb. 
416.)  In  this  view  of  the  case,  it  is  not  materiaT  whether  the 
guardian  for  the  infimts  was  at  first  properly  appointed  or  not 
After  the  order  to  account,  the  in&nts  could  come  in  and  get  a 
guardian  ad  litem  appointed.  The  appointment  also  was  good 
until  it  was  vacated ;  and  when  vacated,  another  guardian  was 
aplpointed.  So  an  attachment  and  levy  on  property  might  for- 
merly \)e  pleaded  in  abatement  or  bar  of  a  subsequent  action, 
and  could  still  be,  although  an  attachment  is  not  an  action,  any 
more  than  a  petition  is.  The  same  word  must  sometimes  have 
different  meanings,  according  to  its  different  applications ;  and 
it  would  be  proper  to  hold,  in  order  to  carry  out  the  spirit  of  the 
code,  that  "  the  action  pending  between  the  same  parties,''  men- 
tioned in  t^e  144th  section  of  the  code,  was  any  proceeding  in 
which  the  rights  of  the  phuntiff  in  the  last  suit  would  be  fully 
protected,  whether  it  were  strictly  an  action,  au  attachment,  or 
citation  before  a  surrogate,  or  a  proceeding  in  court  founded  on 
a  petition. 

It  has  been  shown  that  when  there  is  a  general  decree  to 
account,  it  affects  all  interested  in  the  fund :  and  still  one  or 
more  suing  in  another  action,  will  be  restrained.  It  is  immate- 
rial that  they  alone  are  plaintiffs  in  their  suit  In  such  cases 
it  is  not  necessary,  to  constitute  a  bar,  that  the  action  or  both 
aftioqs  or  pro!^eediiig8,'are  between  the  flame  parties,  as  it 
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may  be  before  decree.    It  is  immateriaV  therefore,  that  'Mrs. 
Meyer  is  not  a  party  to  this  action,  and  is  a  party  to  the  proceed- 
ings on  the  petition. 
The  judgment  of  the  special  term  is  affirmed,  with  costs. 

[New-Tork  General  Term,  October  8, 1868.    EdmandSf  Edwards,  MUcheU, 
RoosneU  and  Mmris,  Jostices.] 


Thompson  and  Moore  vs.  Somerville. 

Any  contract  which  may  be  made  by  a  mortgagor  cannot  be  set  up  by  the 
mortgagee,  or  a  purchaser  at  a  foreclosure  sale,  against  the  person  contract- 
ing with  the  mortgagor,  any  more  than  it  could  be  set  up  by  such  contractor, 
against  the  mortgagee  or  the  purchaser  at  such  sale. 

On  the  18th  of  June,  1845,  £.  J.  M.  being  the  owner  of  two  vacant  lots,  adjoin- 
ing each  other,  and  being  about  to  build  a  brick  house  on  each,  entered 
into  an  agreement  with  E.  S.  M.  the  owner  of  vacant  lots  lying  on  each  side 
of  his  own  lots,  respecting  the  party  walls  to  be  bnilt  between  .the  parties, 
by  which  it  was  agreed  that  one>half  of  each  wall  should  be  built  on  the  lot 
of  each  party,  and  that  E.  S.  M.  should  have  the  right  at  any  time  to  use 
.such  paity  walls,  on  paying  to  E.  J.  M.  the  value  thereof.  Previous  to  this 
time,  and  on  the  8d  of  May,  1845,  £.  J.  M.  had  mortgaged  one  of  his  lots  to  . 
the  C.  Ins.  Co.  After  the  sgreement  was  made,  E.  J.  M.  erected  a  house 
on  that  lot,  and  built  a  party  wall.  Subsequently  the  C.  Ins.  Co.  foreclosed 
the  mortgage,  and  S.  became  the  purchaser  of  the  lot,  at  the  foreclosure 
sale,  in  March  1847.  In  October,  1848,  £.  S.  M.  sold  one  of  bis  lots  to  L., 
subject  to  all  the  covenants  in  the  agreement  above  mentioned,  and  L.  built 
a  house  on  such  lot,  using  the  party  wall  previously  built  by  E.  J.  M.  In 
a  suit  by  the  assignees  of  £.  J.  M.  against  E.  8.  M.,  L.  and  S.  to  recover 
the  value  of  the  party  wall ;  Held  that  the  mortgage  conveyed  to  the  mort- 
gagees no  interest  in  E.  S.  M.'s  lot,  and  no  right  to  claim  payment  fn>m  E. 
8.  M.  for  half  of  a  wall  to  be  afterwards  built  on  his  lot ;  and  that  a  pur- 
chaser at  a  sale  under  the  mortgage  could  have  no  greater  right  than  the 
mortgagees  had. 

BUd  alsot  that  8.  the  purchaser  at  the  mortgage  sale,  waa  not  bound  by  the 
contract  respecting  the  party  wall,  and  could  not  a^'ail  himself  of  it,  or  claim 
iVom  L.  the  value  of  tlie  wall ;  but  that  the  plaintitis,  as  the  assignees  of 
£.  J.  M.,  were  entitled  to  recover  the  same. 

On  the  18th  of  June,  1845,  E.  J.  Moore  owned  two  vacant 
lota  of  land  ac^oining  #ach  other ;  .each  25  by  92  feet|  {m  tb»{ 
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Bouth  side  of  Seventeenth-street  west  of  the  fifjth  i^veim^  At 
the  same  time  E.  S.  Mesier  owned  the  vacant  lots.oa  eacH  sidd 
of  Moore's  two  lots.  On  that  day  they  entejred  into  aa  agre^ 
ment,  under  their  hands  and  seals,  whereby  they  recited  thftt 
Moore  was  about  to  build  a  brick  house  on  each  of  his  two  lots,  so 
that  one-half  of  the  easterly  wall  of  the  easterly  house  should 
be  on  his  easterly  lot  and  the  other  half  on  Mesier's  adjoining 
lot ;  and  also  that  the  one  half  of  the  westerly  wall  of  his  west- 
erly house  should  be  on  his  westerly  lot,  and  the  other  half  on 
Mesier's  lot,  adjoining  this  last  lot  of  Moore's.  They  then  cov- 
enanted with  each  other  and  for  each  of  their  heil!«,  executors, 
administrators  and  assigns,  that  not  less  than  four  nor  more  thaa 
six  feet  off  the  front  of  each  of  their  lots  should  forever  be  an 
open  space  or  court,  and  be  in  no  way  built  upon  except  for  «i- 
trances,  platforms,  &c.  And  it  was  further  covenanted  that  the 
said  two  walls  so  to  be  erected  should,  so  long  as  they  endured, 
be  party  walls  between  the  said  properties,  and  that  Mesier, 
''  his  heirs  ^or  assigns,  should  have  the  right  at  any  time  there* 
after  upon  the  payment  to  Moore,  his  heirs  or  assigns,  of  the 
value  of  the  said  party  walls  respectively  (or  of  such  of  them  aa 
he  might  desire  to  use)  and  not  before,  to  use  the  said  party 
walls  respectively,  or  the  one  for  which  he  shall  have  paid." 

Before  this  agreement  was  made,  and  on  the  8d  of  May,  184£s 
Moore  had  mortgaged  the  most  westerly  of  his  two  lots  to  the 
Gontributionship  Insurance  Company.  After  the  agreement 
was  made,  and  before  the  3d  of  September,  1846,  Moore  erected 
a  house  on  that  lot,  and  at  his  own  expense  erected  a  party  wall, 
half  of  it  on  that  lot  and  half  on  Mesier's  adjoining  lot.  Moore 
failed,  and  make  a  general  assignment  of  all  his  property  to  the 
plaintiffs  in  this  action,  on  the  3d  of  September,  1846.  After 
that  date,  but  before  October  21, 1848,  the  Gontributionship  In- 
surance Gompany  foreclosed  the  mortgage,  and  the  lot  described 
in  it  was  sold  to  Somerville,  on  the  foreclosure  sale,  in  March, 
1847.  On  the  21st  of  October,  1848,  Mesier  sold  his  lot  adjoin- 
ing Moore's  w  sterly  lot,  to  Ludlum,  subject  to  all  the  covenants 
in  the  above  agreement,  ar.d  Ludlum  u^d  the  party  wall  in 
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Mcsier,  Ludlum  and  Somerville,  for  the  value  of  the  party  wall ; 
making  Ludlum  a  party  a8  the  one  liable  to  pay,  and  Somerville 
ftS  <me  claiming  to  be  entitled  to  the  payment.  Ludlnm  ad- 
mitted hifi  liability  to  pay  Somerville  or  the  plaintiffs,  and  paid 
$850,  the  value  of  his  half  of  the  party  -wall,  into  court.  The 
referee  dedded  that  the  plaintiffs  were  the  persons  entitled  to 
recover,  and  that  Somerville  was  not  entitled,  and  that  he  should 
pay  costs.  S^mierville  appealed  from  the  judgment  entered  upon 
this  report. 

H.  B.  Cov>ks,  tor  the  appellant. 

Thompsmi  4*  Ddavan,  for  the  respondents. 

Bff  the  Court,  Mitchell,  J.  The  mortgage  to  the  insur- 
ance company  described  Moore's  lot  by  metes  aijd  bounds,  so  as 
to  include  his  lot  alone,  without  any  reference  to  Mesier's. 
Somerville  has  no  right  except  such  as  the  mortgagees  had.  If 
'the  mortgage  conveyed  no  interest  in  Mesier's  lot,  and  no  right 
to  claim  payment  from  Mesier  for  half  of  a  wall  to  be  afterwards 
built  on  his  lot,  the  purchaser  under  the  mortgage  could  have 
410  right  to  any  such  payment.  No  agreement  made  by  Moore, 
after  tiie  mortgage  was  executed,  could  affect  the  mortgage. 
The  mortgagee  would  not  be  bound  by  it,  and  could  not  avail 
himself  of  it.  For  the  same  reaiBon,  applicable  in  both  cases, 
there  would  be  no  privity  between  the  mortgagee  and  one  claim- 
ing under  a  subsequent  agreement  with  the  mortgagor.  If  the 
mortgagor  leased  the  property,  the  lessee  conld  not  insist  on 
his  leaae,  as  against  the  mortgagee ;  whether  tlie  rent  reserved 
w^e  high  Or  low.  The  mortgagee,  or  tbe  purchaser  on  fore- 
closure under  him,  could  say  ^<  I  claim  under  a  title  paramount 
to  and  prior  to  yours,  and  there  is  no  privity  between  me  and 
you.''  So  the  purchaser,  on  foreclosure,  could  not  insist  on  the 
lease,  and  enforce  rt  as  a  contract.  His  remedy  would  be  by 
ejectment  or  trespass,  treating  tlie  lessee  as  being  in  nnlawftil 
possessiob,  not  as  holding  under  a  contract  wilJh  which  fhe  pttt- 
<«hift^^ttld^OMMot  4iiafe«]£    Wh^^nevftr  U  party  cto  tttail  Hnh 
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self  of  a  contract  which  he  did  not  make,  it  is  because  there  is  a 
privity  between  him  and  the  person  making  it,  and  that  the 
contract  passes  to  him,  and  therefore  binds  him,  as  well  as  the 
opposite  party.  There  is  no  such  thing,  generally,  as  a  liability 
by  virtue  of  a  contract,  to  one  who  did  not  make  it,  and  who 
may  disregard  it.  In  this  case  no  house  was  erected  on  Moore's 
lot  when  he  mortgaged  it.  If  the  house  erected  by  Moore  did 
not  suit  the  purchaser  (and  in  the  changing  fashions  of  the  day 
that  would  be  not  an  improbable  event)  he  could  have  torn  it 
down  and  cut  away  all  his  half  of  the  party  wall,  and  left  nothing 
to  support  the  half  on  Mesier's  lot.  This  he  could  do,  because  he 
was  not  bound  by  a  contract  made  by  the  mortgagor,  after  the 
mortgage.  And  if  he  was  at  liberty  thus  to  disregard  the  con- 
tract, it  is  because  he  was  not  a  party  to  it ;  not  bound  by  it, 
and  had  no  right  under  it. 

In  Jackson  ex  dem.  Ferris  v.  Fuller,  (4  John.  215,)  it  was  held 
that  although  the  mortgagor  might  be  entitled  to  notice  to  quit 
before  ejectment  could  be  brought  against  him  by  the  mortgagees, 
yet  no  such  notice  was  necessary,  against  one  in  possession  who 
had  bought  the  title  of  the  mortgagor ;  and  the  reason  assigned 
is  material  to  this  case,  viz :  that  there  was  no  privity  between 
such  purchaser  and  the  mortgagee ;  that  such  purchaser  was  a 
stranger  to  the  contract  by  which  the  mortgage  was  created ;  or 
^  it  might  be  said  that  the  mortgagee,  claiming  by  title  prior  to 
the  purchaser  from  the  mortgagor,  was  not  bound  in  any  way  to 
recognize  that  title,  nor  at  liberty  to  claim  its  enforcement^  and 
80  there  was  no  privity  between  him  and  the  other.  In  McKir* 
cher  V.  Hawley,  (16  John.  289,)  to  an  action  for  rent  the  defend- 
ant pleaded  that  the  rent  had  been  distrained  for  and  collected 
under  a  mortgage  executed  prior  to  the  lease.  The  court  held 
that  this  was  no  defense;  that  there  was  not  such  privity  of 
estate,  or  contract,  or  right  as  would  authorize  the  distress ;  and 
that  there  was  in  fact  no  privity  of  contract  or  estate  existing 
between  the  parties,  although  it  would  be  different  if  the  lease 
had  preceded  the  mortgage.  And  that  ^'it  would  be  going  too 
&r  to  say  that  the  mortgagor  might  make  leases,  which  the 
.mortgagee  might  or  might  not  affirm,  at  his  election."    This  in 
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effect  decided  that  a  mortgagee,  or  a  pxircliafier  under  him,  could 
not  avail  himself  of  any  contract  made  by  the  mortgagor,  subse- 
quent to  the  mortgage.  In  Jones  v.  Clark,  (20  John.  51,)  the 
court  recognized  the  above  principles,  but  held,  consistently  with 
them,  that  after  the  mortgage  was  forfeited  the  mortgagee  could 
bring  ejectment  and  turn  out  any  tenant  who  came  into  posses- 
sion subsequent  to  the  mortgage ;  and  that  such  tenant  might 
therefore  attorn  to  the  mortgagee.  This  attornment  could  only 
be  with  the  consent  of  the  tenant,  and  was  in  effect  a  new  con- 
tract between  him  and  the  mortgagee. 

In  Simers  v.  Scdtus,  (8  Denio^  214,)  the  mortgage  was  prior 
to  the  lease ;  the  sale  under  the  mortgage  was  in  Sept.  1840, 
and  the  master's  deed  was  delivered  in  October  following  to  the 
purchaser,  who  desired  the  tenant  to  continue  in  possession  and 
pay  rent  until  the  end  of  the  year,  but  he  refused  unless  he  could 
have  the  lease  for  another  year,  which  was  declined,  and  he  left 
on  the  last  of  October.  It  was  held  that  he  was  not  liable  to 
pay  rent  on  his  covenant ;  although  if  he  had  remained  in  pos* 
session  and  refused  to  attorn,  the  purchaser  on  foreclosure  could 
have  treated  him  as  a  wrongdoer  (not  as  a  contractor)  and 
brought  ejectment  against  him,  and  then  recovered,  not  the  rents 
previously  agreed  on,  but ''  the  value  of  the  accruing  rents  as 
mesne  profits  firom  the  day  his  title  became  vested."  That  the 
purchaser  could  not  be  bound  to  accept  an  attornment  from  the 
tenant,  nor  the  tenant  be  compelled  to  attorn  to  the  purchaser. 

These  cases  all  establish  the  principle  that  any  contract  which 
may  be  made  by  the  mortgagor  cannot  be  set  up  by  the  mort- 
gagee or  the  purchaser  on  foreclosure,  against  the  one  contract- 
ing with  the  mortgagor ;  any  more  than  it  could  be  set  up  by 
such  contractor  with  the  mortgagor,  against  the  mortgagee  or 
purchaser,  on  foreclosure. 

This  being  so,  the  purchaser  in  this  case  was  not  bound  by 
the  contract  as  to  the  party  wall,  and  cannot  avail  himself  of  it. 
It  is  not  pretended  that  at  the  sale  any  reference  was  made  to 
Ais  contract  as  to  the  party  wall.  The  purchaser  then  would 
see  the  wall  erected  on  both  lots,  istnd  would  infer  that  each  lot 
WEB  entitled  to  its  own  half  of  the  wall,  and  that  all  that  he  could 
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^Qire  wodd  be  a  right  to  haye  a  party  waQ  half  on  his  own 
lot  and  half  on  his  neighbor's  lot,  subject  to  the  like  rij^t  in 
&Tor  of  his  neighbor.  And  he  oould  no  more  infer  that  he  was  to 
be  paid  for  his  neighbor's  half  of  the  wall  than  that  he  was  to  pay 
his  neighbor  for  the  half  on  his  own  lot.  If  (as  is  probable)  the 
party  wall  is  equally  beneficial  to  each  owner,  each  will  permit 
the  other  to  enjoy  it  as  it  stands,  witilioat  any  fatnre  charge  for  it. 
The  judgment  should  be  affirmed  with  costs. 

(Nbw-Tors  Gbneral  Term,  October  8, 1868.    Edmonds,  Edwards,  MUekA^ 
RooMvdt  and  Morris,  Josticea.] 


WiooiN  t^^.  WooDRVPP  and  others. 

The  aflidaTit  upon  which  application  is  made  for  a  warrant,  nnder  the  statute 
respecting  "  summary  proceedings  to  recover  the  possession  of  lands,** 
should  not  be  uncertain,  or  contradictory.  It  should  distinctly  show  whidi 
of  Hie  persons  proceeded  against  is  the  tenant,  and  which  of  them  ara 
vad.eMenaiiti. 

It  should  allege  how  the  defendants  are  in  possession,  in  order  that  the  officer 
before  whom  the  proceedings  are  had  may  judge  whether  they  come  within 
the  statutory  description. 

This  was  a  certiorari  to  remove  summary  proceedings  taken 
befofe  tiie  recorder  of  the  ci<7  of  New-York,  to^  recorer  the 
potoesfflon  of  lands.  The  affidavit  ^pon  which  the  prooeediBga 
were  instituted  was  as  follows : 

'^  Oity  and  county  of  New-York,  ss :  Augustus  Wiggi%  of 
said  city,  being  duly  swcnm,  deposes  and  says,  that  he  ia  the 
agent  and  attorney  in  fust  of  Timothy  Wiggin,  of  die  city  of 
London,  kingdom  of  Great  Britain.  That  said  Timothy  Yfigppi 
is  landlord  of  the  premises  hermaft«r  described.  That  said 
Timot)^  Wiggin,  as  saA  landord,  on  the  twenty-sixth  of  Febru- 
ary, A.  D  ld49,  demised  to  Sarah  H.  Woodruff,  for  the  tana  of 
oaie  year,  ttom  die  first  d»y  of  May,  a.  d.  1849,  at  the  yeai^ 
rent  of  six  hundred  doUars,  the  following  described  preodset, 
towit:  AU  that  certain  l<>tef}ttid,witii  the  itaieeato^Mik 
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dwelling  theieon,  situate,  lying  and  being  in  the  sixteenth  (late 
twelfth)  ward  of  the  city  of  New-Tork,  known  and  distinguished 
on  a  map  of  certain  lands  belonging  to  Clement  C.  Moore,  at 
Greenmch,  in  the  city  of  New- York,  recorded  in  the  office  of 
the  register  of  the  city  and  county  of  New- York,  in  taber  285 
of  Ganveyances,  pages  656  and  557,  by  the  number  185^  and 
bounded  as  follows:  Southwesterly,  by  lot  184  on  said  map; 
northwesterly,  by  said  ninth  avenue;  northeasterly,  by  lot 
numbered  on  said  map  186 ;  and  southeasterly,  by  lot  numbered 
on  said  map  181 ;  the  said  lot  hereby  granted,  or  intended  so  to 
be,  containing  in  front  and  rear,  24  feet  8  inches,  and  in  lengthy 
on  eadi  side  100  feet  That  thereupon,  said  Sarah  H.  Wood- 
ruff entered  into  possession  of  said  premises,  under  said  demise, 
and  has  continued  in  such  possession  from  that  time  to  the 
present  time,  and  has  kept  and  continued  in  such  possession, 
without  the  assent  or  permission,  and  against  the  will  of  the 
said  landlord,  at  all  times  from  and  after  the  first  day  of  May, 
A.  D.  1850,  and  without  the  knowledge  of  the  said  landlord,  from 
the  said  1st  day  of  May,  a.  b.  1850,  to  the  1st  day  <rf  May, 
1852.  That  on  the  2d  day  of  April,  a.  d.  1850,  the  said  Timothy 
Wiggin,  as  snefa  landlord,  again  demised  the  said  premises  to 
Caroline  F.  Woodruff,  the  sister  of  the  said  Sarah  H.  Woodruff, 
at  the  request  of  the  said  Sunh  H.  Woodruff,  for  the  term 
of  one  year,  to  wit,  from  the  1st  day  of  May,  a.  d.  1860, 
util  the  Ist  day  of  May,  a.  d.  1851,  and  on  the  12th  day 
of  March,  a«  d,  1861,  the  said  Timothy  Wiggin,  as  suoh  landlord, 
at  the  like  request  of  the  said  Sarah  H.  Woodruff,  again  demised 
the  said  premises  to  said  Caroline  F.  Woodruff,  for  the  further 
term  of  one  year,  to  wit,  from  the  1st  day  of  May,  a.  d.  1851, 
ntU  the  Ist  day  of  May,  a.  d.  1852.  That  mider  the  first  of 
said  demises,  the  said  Oaroline  F.  Woodruff  entered  into  pos- 
session of  4Ndd  premises,  on  the  1st  day  of  May,  a.  d.  1850,  and 
has  continued  in  such  possession  from  that  time  to  the  present 
time,  and  has  kept  and  continued  in  such  possession,  without 
liie  assent  or  permission,  and  against  the  will  <^  the  said  landlord, 
at  all  times  from  and  aftnr  the  1st  day  of  May,  A.  B.  1852.  That 
Mod  Sarah  H.  Woedruii;  from  and  after  the  1st  day  <rf  Blay, 
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A.  D.  1850,  to  the  present  time,  has  taken,  and  kept,  and  con- 
tinued in  Bttch  possession  of  said  premises,  by  the  consent  and 
permission  of,  and  by  collusion  with,  said  Caroline  F.  Woodruff: 
either  as  holding  over  by  herself,  after  the  expiration  of  the  said 
term  of  her,  the  said  Sarah  H.  Woodruff,  as  aforesaid,  or  under 
the  said  Caroline  F.  Woodruff,  under  and  subject  to  the  said 
demises  to  her,  the  said  Caroline  F.  Woodruff,  as  agent  or  sub- 
tenant of  the  said  Caroline  F.  Woodruff,  or  in  some  other  manner. 
That  sometime  before  the  1st  day  of  May,  a.  d.  1852,  Oliver 
Woodruff,  the  father  of  said  Caroline  F.  and  Sarah  H.  Woodruff, 
and  Edward  Franks,  and  John  B.  Franks,  the  brothers-in-law 
of  said  Sarah  H.  Woodruff,  have  also  come  into  possession  of 
said  premises,  by  thObConsent  and  permission  of,  and  by  collusion 
with,  and  under  the  said  Sarah  H.  Woodruff  and  Caroline  F. 
Woodruff,  or  one  of  them :  and  under  and  subject  to  the  said 
demises  to  them,  as  agents  or  sub-tenants  of  them,  or  in  some 
other  manner ;  and  have  also  kept,  and  still  keep,  such  posses- 
sion of  said  premises,  together  with  said  Sarah  H.  Woodruff  and 
Caroline  F.  Woodruff,  at  all  times  from  and  after  the  said  1st 
day  of  May,  a.  d.  1852,  to  the  present  time,  without  the  asaent 
or  permission,  and  against  the  will  of  the  said  landlord.  That 
since  the  first  day  of  May,  a.  d.  1852,  and  from  that  time  to  the 
8d  day  of  January,  a.  d.  1858,  the  said  Sarah  H.  Woodruff,  and 
Oliver  Woodruff,  and  Caroline  F.  Woodruff,  and  Edward  Franks, 
and  John  B.  Franks,  who  have  come  into  possession  of  said 
premises  under  and  by  collusion  with  said  Sarah  H.  Woodmfl^ 
and  with  each  other,  as  aforesaid,  have  been  in  possession  and 
occupation  of  said  premises,  as  tenants  at  will,  or  at  sufferance, 
of  the  said  Timothy  Wiggin,  landlord,  as  aforesaid,  and  that  sudi 
tenancy  at  will,  or  by  sufferance,  of  said  several  persons,  has  been 
created  by  the  said  several  persons,  as  such  tenants,  holding 
over  their  said  terms,  or  otherwise  in  the  manner  hereinbefore 
set  forth.  That  on  the  2d  day  of  December,  a*  d.  1852,  notice 
was  given  to  all  of  said  several  persons,  in  writing,  pursnaot  to 
statute,  on  behalf  of  sud  landlord,  by  delivering  tilie  same  at  the 
said  premises,  to  said  Oliver  Woodruff,  who  then  resided,  aad 
now  resides,  uppn  the  saicl  premises,  for  himself  and  ftr  thft 
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other  persQQS  above  named,  requiring  them,  and  each  of  them,  to 
remove  frojn  said  premises,  and  to  surrender  and  give  up  the 
same,  on  or  before  the  3d  day  of  January,  a.  d.  1858,  as  by 
reference  to  such  notice  will  more  fully  appear.  That  on  the 
said  8d  day  of  January,  a.  d.  1853,  deponent,  as  agent  of  the 
landlord,  aforesaid,  went  to  said  premises,  and  then  and  there 
demanded  of  said  Oliver  Woodruff,  possession  of  said  premises, 
and  said  Oliver  Woodruff  refused  to  deliver  possession  thereof 
to  deponent,  and  excluded  deponent  therefrom,  and  refused  to 
permit  him  to  make  demand  of  the  same,  of  said  several  other 
persons,  in  and  upon  said  premises,  or  either  of  them.  That 
die  said  Oliver  Woodruff,  Sarah  H.  Woodruff,  Caroline  F.  Wood- 
ruff, Edward  Franks,  and  John  B.  Franks,  are  tenants  at  will, 
or  at  sufferance,  of  the  said  Timothy  Wiggin,  as  hereinbefore 
mentioned,  and  as  such  tenants  at  will,  each  and  every  of  them 
still  hold  over  and  continue  in  possession  of  the  said  premises, 
after  the  expiration  of  their  time,  as  aforesaid,  without  the  per- 
mission of  the  said  landlord,  although  the  said  tenancy  had 
expired,  as  aforesaid." 

The  recorder  denied  the  application  for  a  warrant  to  remove 
the  defendants  and  to  put  the  applicant  into  possession,  for  the 
reasons  stated  in  the  following  opinion : 

''  F.  B.  TiLLoa,  Becorder.  Application  is  made  on  the  ac- 
oompanying  affidavit  to  recover,  by  summary  proceedings,  pos- 
session of  the  premises  in  question,  upon  the  ground  that  the 
defendants  are  tenants  at  will  or  at  sufferance  of  the  applicant, 
and  as  such,  hold  over  and  continue  in  possession  after  the  expi- 
ration of  their  term,  without  the  permission  of  the  landlord, 
although  the  tenancy  has  expired*  The  counsel  for  the  defend- 
ants ask  for  the  dismissal  of  the  application,  on  the  ground  that 
the  affidavit  is  not  sufficient  to  confer  jurisdiction. 

The  application  is  made  under  the  provision  of  th»  revised 
statutes,  relating  to  cases  where  any  tenant  or  lessee  at  will,  or 
at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  shall 
hold  over  and  continue  in  possession  of  the  demised  premises,  or 
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any  part  thereof,  after  the  expiration  of  the  term,  without  the 
permission  of  the  landlord.    (2  R.  &  512,  i  28.) 

At  common  law,  a  tenant  at  sufferance  is  one  that  comes  into 
the  possession  of  land,  and  holds  over  wrongfdlly,  after  the  ter* 
mination  of  his  interest  by  the  laches  of  the  landlord.  (4  Keni, 
116.)  An  estate  at  will  is  where  one  man  kta  land  to  anothery 
to  hold  at  the  will  of  the  lessor.  {Id.  110.)  In  the  latter  ten- 
ancy the  tenant  did  not  hold  wrongfully  as  in  the  fonn^.  The 
revised  statutes,  in  reference  to  these  proceedings,  have  removed 
the  distinction.  They  declare  that,  where  there  is  a  tenancy  at 
will  or  by  sufferance,  "created  by  the  tenant's  holding  over  his 
term  or  otherwise"  it  may  be  terminated  by  the  landlord  giving 
one  month's  notice  in  writing  to  the  tenant,  requiring  him  to  re- 
move therefrom.  (1  iZ.  iK  745,  §  7.)  And  tihey  allow  the  pro- 
ceedings now  applied  for,  in  the  case  of  '^  any  tenant  or  lessee,  at 
will  or  at  sufferance,  holding  over  after  the  expiration  of  M^  tertnj 
without  the  permissicm  of  the  landlord."  (2  R.  S.  512.  i  28.) 
What  term  it  means  is  not  expressed,  but  taken  in  connection 
with  the  provision  as  to  notice,  it  is  fair  to  consider  that  it  meuf 
a  term  by  conventional  agreement.  The  statutes  therefore  treat 
the  estates  at  will  and  at  sufferance,  thus  created,  as  one  uA 
the  same  kind  of  estate. 

To  give  jurisdiction  the  affidavit  should  substantially  establish 
the  &ct  of  conventional  relationship  of  landlord  and  tenant  for  a 
specified  term,  (5  Wend.  281 ;  9  Id.  280 ;  17  Id.  478 ;)  liie  ex- 
piration of  the  term,  the  holding  over  and  continuing  in  the  poe» 
session  without  the  permisuon  of  the  landlord,  after  the  expratioiL 
and  the  termination  of  the  tenancy  at  sufferance  thus  created, 
by  the  month's  notice  to  quit,  in  writing,  having  been  give&»  ae 
required  by  the  statute.  The  affidavit  must  aubstantiaUy  make 
a  plab,  direct  and  foil  case.  (19  Wend.  —  ]  28/<{.  96;  6HiU, 
817 ;  1  Barb.  67.)  It  is  in  the  nature  of  a  plaint  or  dedantkn, 
must  be^xmstrued  as  well  as  the  statute  with  subetafttial  striet> 
nes0|  most  against  the  oomplainant^  and  all  its  &cts  ( 
for  the  purpose  of  decision*;  its  statements,  when  material,  i 
be  Qonaistent,  not  contradictoiy  or  repugnant  to  each  otheir;  far 
it  is  a  document  verified  by  oath,  made  by  the  party  himaelC  who 
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is  supposed  to  make  the  case  as  favorable  as  he  can,  and  the 
basis  of  an  important  proceeding. 

The  affidavit  in  this  case  sets  forth  three  several  demises  by 
the  landlord,  who  is  the  applicant,  one  for  a  year,  viz :  from  1st 
May,  1849,  to  1st  May,  1850,  to  Sarah  H.  Woodruff,  the  other 
tiro  successively  to  Caroline  F.  Woodruff;  one  from  Ist  May, 
1860,  to  1st  May,  1851,  and  the  other  from  Ist  May,  1851,  to 
May  Ist,  1852.  It  avers  the  entry  into  possession  by  Sarah 
under  the  first  demise,  and  the  entry  of  Caroline  into  possession 
at  the  ezpiration  thereof  under  the  second  demise  oh  1st  May, 
1850,  being  the  first  of  the  two  several  demises  to  her.  Thus 
far  it  established  tiie  conventional  relationship  of  landlord  and 
tenant,  first,  between  the  applicant  and  Sarah ;  2d,  at  the  expi- 
ration of  her  term  between  him  and  Caroline ;  and  9d,  at  the 
expiration  of  Caroline's  first  term,  the  renewal  or  continuance  of 
that  relationship  between  him  and  her.  It,  in  addition,  avers 
Sarah's  continuance  in  possession  fix)m  1st  May,  1849,  to  the 
present  time,  and  avers  her  continuance  in  possession  from  1st 
May,  1850,  to  May  1st,  1852,  without  his  assent  or  permission, 
against  his  will,  and  without  his  knowledge.  These  two  aver- 
ments are  contradictory  to  those  above  mentioned,  in  this,  that 
the  one  abovementioned  states  the  second  demise  to  Caroline, 
and  her  entry  into  possession  on  the  1st  day  of  May,  1850,  by 
which  the  possession  on  that  day  and  afterwards  of  Sarah  ceaSed, 
unless  by  the  permission,  or  in  opposition  to  the  rights  of  Caro- 
line. If  by  her  permission,  it  was  lawful,  and  was  binding  on 
the  landlord,  whether  with  or  without  his  permission  or  knowl- 
edge. Such  permission  is  admitted  to  have  been  giren  by  Car- 
oline, by  the  other  averments  in  the  affidavit.  It  avers  Carolise^tf 
continuance  in  possession  from  May  1st,  1850,  to  the  present 
time;  and  that  from  the  Ist  May,  1852,  she  has  continued  in 
such  possession  without  the  assent  or  permission,  and  against 
the  will  of  the  landlord.  This  is  contradictory  to  the  previom 
averment  that  Sarah  oontiAUed  in  possession  from  1st  May,  1849, 
to  the  present  time^  for  two  several  possessicms  at  ike  same  time 
eannaot  exist ;  it  must  be  a  joi&t  possession,  if  at  all.  Il  avenr 
abo,  Hu^Sarmh,  tma  May  1, 11^  4o  the pr080n4  time,  hwit»- 
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ken,  kept,  and  continued  in  possession  by  the  consent  and  per- 
mission  of,  and  by  collusion  with,  Caroline:  either,  1st.  As 
holding  over  by  herself  after  the  expiration  of  her  term ;  or  2d. 
Under  Caroline  under  and  subject  to  the  demises  to  her,  as  Ist 
agent,  or  2d  subtenant  of  Caroline,  or  3d,  in  some  other  manner. 
This  averment  is  inconsistent  with  previous  averments,  in  this, 
that  it  is  previously  alleged,  that  on  that  day  Caroline,  under 
the  first  demise,  entered  into  possession,  and  that  she  continued 
in  possession  from  that  day  to  the  present  time.  The  two  pos- 
sessions at  the  same  time,  in  severalty,  could  not  exist ;  but  had 
Sarah,  by  the  consent  and  permission  of  Caroline  during  the 
term  of  the  demises  to  the  latter,  been  in  exclusive  possession, 
such  possession  would  have  been  lawfAl,  and  collusion  could  not 
be  inferred ;  the  possession  after  the  expiration  of  the  demises 
to  her,  the  holding  oter,  with  her,  Caroline's,  consent  or  permis- 
sion, whether  with  or  without  collusion,  i¥ould  be  unlawful  and 
create  the  tenancy  at  sufferance  contemplated  by  the  statute. 
The  allegation  as  to  the  relationship  or  manner  under  which  she 
is  alleged  to  continue  in  possession,  is  so  variously  and  ambigu- 
ously stated  as  to  be  too  uncertain  for  any  basis  of  decision.  It 
further  avers,  that  before  May  Ist,  1852,  Oliver  Woodruff  and 
the  Messrs.  Franks  came  into  possession  of  the  premises  by  the 
consent  or  permission  of,  and  by  collusion  with,  and  under  Sarah 
and  Caroline,  or  one  of  them,  and  under  and  subject  to  the  de- 
mises to  them,  as  agents,  subtenants  of  them,  or  in  some  other 
manner,  and  with  Sarah  and  Caroline,  have  kept  and  still  keep 
possession  from  May  1st,  1852,  to  the  present  time,  without  the 
assent  or  permission,  and  against  the  will  of  the  landlord.  This 
allegation  is  defective,  in  this,  that  it  already  has  been  allied 
that  previous  to  1st  May,  1852,  Caroline  was  in  possession,  and 
Sarah  was  in  possession,  severally,  both  possessions  being  at  the 
same  time,  and  to,  and  after  that  day.  .  This  allegation  now  puts 
the  three  additional  defendants  in  possession  before,  at,  and  after 
that  day ;  thus  three  distinct  possessions  of  the  same  premises 
at  the  same  time  are  alleged.  It  also  states  that  these  three 
defendants  have  come  into  possession  under  and  subject  to  the 
demises  to  Sarah  and  Caroline.    This  cannot  be^  unless  they- 
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came  into  pcMsaesBion  at  or  before  the  Ist  May,  1860,  irheii  tlie 
lease  to  Sarah  expired,  and  nnder  the  subsequent  leades  to  Oar* 
oline ;  and  this  would  conflict  with  the  previous  alleg&tious  that 
Sarah  continued  in  possession  JGrom  May  Ist,  1849,  and  Caroline 
from  1st  May,  1850,  to  the  present  time.  The  affidavit  then 
has  the  averment,  that  since  and  from  May  1st,  1862,  to  8d 
January,  1858,  all  the  defendants  have  been  In  the  possessic^ 
of  the  premises,  as  tenants  at  will  or  at  sufferance  of  the  land- 
lord ;  that  such  tenancy  has  been  created  by  their  holding  over 
their  terms  or  otherwise  in  the  manner  therein  set  forth.  This 
averment  is  erroneous ;  there  is  but  one  term  shown  by  the  afi- 
davit  to  be  held  over,  that  is  the  last  term  to  Caroline ;  the  ten-^ 
ancy  at  sufferance  by  the  affidavit  appears  tabe  created  only  by 
the  holding  over  by  her  and  by  those  in  possession  with  and  un- 
der her,  after  the  expiration  of  her  term,  and  not  otherwise,  in 
the  manner  therein  set  forth.  What  manner  otherwise  is  therein 
set  forth?  It  is  contended  for  the  defendants,  that  under  the 
statute,  she  only  can  be  proceeded  against,  and  that  to  include 
those  who  are  subtenants  or  in  possession  under  her,  or  jointly 
with  her,  is  erroneous.  This  is  a  position  which  I  deem  unte^ 
nable.  The  intent  of  the  statute  is  to  put  the  landlord  in  frdl 
possession ;  the  warrant  directs  the  officer  so  to  do,  and  to  re^ 
move  all  persons  from  the  premises.  (2  R.  S.  515, }  89.)  They 
who  hold  possession  jointly  with  or  under  the  tenant,  may  ham 
oaiiBe  to  show  against  the  proceeding.  It  is  from  a  regud  to 
their  rights  that  they  should  be  made  parties. 

The  holding  over  can  be  not  only  by  the  tenant's  own  act  pe^ 
sonally,  but  may  be  by  his  agent  servant  or  tenant ;  the  desigtl 
of  the  statute  is  to  suppress  a  mischief:  it  is  not  tied  up  to  the 
original  parties;  a  landlord  by  purchase  from  the  lessor  may  re- 
sort to  the  remedy ;  the  sub-tenants  or  those  claiming  tinder  tlitf 
lessee,  with  or  wi&out  such  lessee  holding  possession,  may  ba^ 
made  parties ;  otherwise  the  statute  may  be  evaded  by  a  cbaAgr 
from  the  lessee  to  others,  {Birdsatt  v,  Phimps,  IT  Winrf  4f4.X 
The  procee^ng  ia  to  redress  a  wrong  and  as  in  otW  proeeeit 
ings  in  tort,  some  of  the  defendants'  nftff  be  fbttki  gdltyffildf 
others  acquitted    The  &ct  that  the  other  defendants  under  the 
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tenant  Caroline,  do  jointly  with  her,  hold  over  possession,  shonlcL 
plainly  appear. 

The  position  that  the  affidavit,  if  bad  in  part,  is  bad  in  the 
whole,  is  met  by  the  assertion  that  the  statements  may,  like  the 
Goonts  in  a  declaration,  be  made  in  different  aspects,  and  that 
one  allegation  being  bad,  will  not  vitiate  the  parts  which  are 
good.  Both  these  views  may  in  this  case,  to  the  extent  expressed 
be  incorrect.  The  defects  most  be  material,  and  though  the 
affidavit  may  be  shaped  in  different  aspects,  the  averments  most 
not  be  materially  inconsistent  or  contradictory  to  each  other ; 
the  affidavit  is  verified  by  oath ;  the  whole  of  it  must  be  taken 
together.  Contradictory  averments  of  material  facts  cannot  be 
reconciled,  and  usually  are  fatal. 

The  last  demise  to  Caroline  is  the  only  one  of  the  three  de- 
mises necessary  to  be  stated ;  her  possession  under  it  extinguish- 
ed all  other  possessions,  unless  under  her ;  a  wrongful  possession 
by  the  other  defendants  or  any  of  them  during  or  within  the 
term  demised  to  her,  toith  her  consent,  and  simultaneous  with 
her  possession,  could  not  be.  It  would  have  been  sufficient  to 
state  the  demise  to  her  to  1st  May,  1852,  and  the  fact  of  the 
other  defendants,  within  the  term  of  that  demise,  coming  into 
possession,  and  on  its  expiration,  being  jointly  with  her,  and  under 
her,  in  possession  and  after  the  expiration  of  the  term  without 
the  permission,  &c.  of  the  landlord,  holding  over.  Thus  a  ten- 
ancy at  sufferance  would  have  been  established,  and  then  the  fact 
that  the  tenancy  thus  created  had  terminated,  by  the  service  of 
notice  in  writing  to  quit,  pursuant  to  the  statute,  might  have 
been  shown. 

The  introduction  of  averments  of  the  various  possessions  above 
mentioned,  contradictory  as  they  are  to  each  other,  and  to  the 
other  averments  in  the  affidavit,  and  the  uncertainty  of  the  aUe- 
gations  of  fiMsts  (and  not  conclusions)  showing  how,  in  what  ca- 
pacity, and  in  what  manner,  the  several  defendants  really  hold 
over,  are  positive  defects,  and  seem  to  me  to  amount  to  sock 
materiality,  as  to  render  the  affidavit  insufficient  to  ocnfer  juria- 
diction  of  the  proceedings  asked  for." 
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A.  Mathews,  for  the  plaintiff. 
J.  Anthon^  for  the  defendant. 

By  the  Court,  Edwards,  J.  The  statute  of  "  summary  pro- 
ceedings to  recover  the  possession  of  lands/'  provides  that  any 
tenant  at  will,  or  at  sufferance,  or  for  part  of  a  year,  or  for  one 
or  more  years,  of  any  houses,  lands,  or  tenements ;  and  the  as- 
signs, under-tenants,  or  legal  representatives  of  such  tenant,  or 
lessee,  may  be  removed,  dkc.     (2  R,  S,  512,  §  28.) 

The  afiSdavit  which  was  presented  to  the  recorder  is  uncertain, 
and  contradictory.  It  does  not  distinctly  show  which  of  the 
persons  proceeded  against  is  the  tenant,  and  which  of  them  are 
under-tenants.  The  only  fact  which  is  unequivocally  stated  is, 
that  the  parties  are  in  possession  of  the  premises  in  some  manner. 

It  should  be  distinctly  alleged  how  they  are  in  possession,  in 
order  that  the  officer  before  whom  the  proceedings  are  had  may 
judge  whether  they  came  within  the  statutory  description. 

As  the  affidavit  in  this  respect  is  defective,  I  think  that  the 
recorder  was  right  in  dismissing  the  proceedings. 

Judgment  affirmed. 

[New-Tork  General  Term,  October  8, 1858.  Ednurnds,  Edwards^  MUeheU, 
Rootevdt  and  3ibrris,  Jnatioes.] 


Marsh  and  Frear  vs.  Bacbots  and  others. 

Where  plaiDtiA  In  an  aUackmejU  direct  the  sheriff  to  take  property  which  does 
not  belong  to  the  defendant  in  the  attachment,  they  thereby  render  them- 
seWes  liable,  in  an  action  in  the  natore  of  replevin. 

The  rule  is  the  same  as  that  which  prevails  in  respect  to  a  taUog  of  property 
nndor  an  execution. 

This  was  an  appeal  by  the  plaintiffs  from  a  judgment  entered 
at  a  special  term,  dismissing  the  complaint,  as  to  the  defendants 
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Backus  and  Osborne,  irith  costs.  IIiu»  action,  irhicli  waa  in  the 
nature  of  repleyin,  was  brought  against  Camley,  sheriff  of  the 
city  and  county  of  New- York,  and  Backus  and  Osborne,  the 
plaintiffs  in  the  attachment  upon  which  the  property  in  question 
wss  seized. 

G^su  Bowmanf  for  the  plaintiffs. 

.    Barnard  ^  ParsanSi  for  the  defendants. 

Bj/  the  Caurtf  Edwards,  J.  This  action  is  brought  for  the 
reso^ry  of  the  possession  of  personal  property.  The  complaint 
alleges  that  certain  articles  of  merchandise,  which  are  specific^ 
ally  described,  were  obtained  from  the  plaintiffis  by  one  Roberts, 
upon  &lse  and  fraudulent  representations,  and  that  after  they 
Itfd  been  so  obtained,  they  were  seized  and  taken  by  the  defen- 
dant Camley,  who  was  then  sheriff  of  the  ci^  and  county  of 
New- York,  und^  color  of  process  of  attachment  issued  against 
the  property  of  Bioberts,  on  the  ground  that  he  was  a  non  resident 
debtor ;  and  that  they  were  so  seized  and  taken  by  and  under 
the  direction  of  the  other  defendants ;  and  that  by  and  under 
their  dimrtiooi  they  were  held  and  detained  by  Camley.  The 
OQpiplaint  further  alleges,  in  substance,  that  no  title  to  the 
property  eyer  vested  in  Roberts,  but  that  on  the  contrary,  the 
plaintiffs,  both  at  the  time  of  the  levy  under  the  attachment, 
and  at  the  time  of  the  commencement  of  this  action,  were  the 
owners  thereof,  and  they  pray  judgment  accordingly. 

The  defendants  Backus  and  Osbome  do  not  deny  the  alle- 
gation in  the  complaint,  that  the  property  was  taken  by  the 
sheriff,  and  has  been  held  and  detained  by  him  under  their 
directioxis  \,  and  upon  the  trial  it  was  admitted  that,  the  sheriff 
had  beM  indemni&od  by  the  other  defendants,  for  taking  the 
property.  The  justice  before  whom  the  omsewsa  taed  dis- 
nussecF  tne  eooip.Iusi't  ae  to  tbe  dwKsidtatS'  Backus'  and  Owocue^ 
and  the  jury  found  a  verdict  against  the  other  deftndlmta. 

IhftQOinB]ftiBt,.althfln|^ii  tinnt  all^  thsiL  ibe 

pcflBcrlif  ^vKM  ni^i  anil  dfltakfid  ^ 
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Osborne  as  well  m  the  other  defendaBt,  states  &ets  which  show 
that  they  were  so  seized  and  detained,  and  which,  under  the  old 
system  of  pleading,  would  have  sustained  an  allegation  to  that 
effect.  The  questi(m  then  arises,  and  it  is  the  only  question  in 
the  case,  whether  the  defendants  Backus  and  Osborne,  who  were 
the  plaintiffs  in  the  attachment,  could  render  themselves  liable 
in  this  action  by  directing  the  sheriff  to  take  property  which 
did  not  belong  to  the  defendant  in  the  attachment. 

It  was  long  since  held  in  this  state,  that  replevin  will  lie 
against  a  pkdntiff  in  an  execution,  by  whose  directions  it  is 
levied  upon  the  property  of  a  person  other  than  the  defendant. 
{AUen  V.  Crari/,  10  Wend.  849.  Acker  v.  Campbelly  28  Id.  372.) 
The  reason  is,  that  as  regards  the  property  of  a  third  person, 
the  sheriff  acts  without  authority  or  color  of  authority.  He  is  a 
wrongdoer,  and  if  he  acts  by  the  direction  of  the  plaintiff,  both 
are  trespassers.  In  such  a  case,  the  property  taken  is  not  in 
the  custody  of  the  law  as  regards  the  real  owner.  It  is  in  the 
custody  of  the  law  only  as  between  the  plaintiff  and  the  defend- 
ant in  the  execution.  This  is  fully  explained  in  the  case  of 
Clark  V.  Skinner^  (20  Mm.  467 ;  see  also  Dtmham  v.  Wyekqf, 
8  Wend.  280.)  The  question  then  presents  itself,  whether  there 
is  any  difference  between  the  taking  under  an  attachment,  like 
that  which  was  issued  in  this  case,  and  the  taking  under  an 
execution.  In  both  cases  the  property  is  taken  into  the  pos- 
session of  the  sheriff,  to  be  held  by  him ;  in  the  former  case, 
as  security  for  the  satisfaction  of  such  judgment  as  the  plamtiff 
may  recover,  and  in  the  latter,  to  be  sold  for  the  satisfaction  of 
a  judgment  which  has  already  been  recovered.  The  ground  of 
the  sheriff's  liability  is  the  unlawful  taking  and  detaining.  In 
each  ease  he  acts  without  authority,  and  if,  in  so  doing,  he  acts 
by  the  direction  of  the  plaintiff  in  the  suit,  the  principal  is 
equally  guilty  with  the  agent 

Judgment  reversed,  and  a  new  trial  granted.  Costs  to  abide 
the  eT«nt. 

[Nsw-ToRK  Obneral  Term,  October  3, 1868.    Edmonds,  Edwards,  AfUekOl, 
^  cod  JMbrif,  InttiCM.) 
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William  F.  Walker  vs.  J.  M.  Wainwright,  bishop,  &c 

The  only  ground  upon  which  the  supreme  court  can  exercise  any  Jurisdiction, 
to  restrain  a  hishop  f^om  prosecuting  a  sentence  of  an  ecclesiastical  tribunal 
against  a  clergyman,  by  pronouncing  judgment  of  displacement  from  the 
ministry,  is  that  the  threatened  action  of  the  defendant  may  affect  the  civil 
rights  of  the  plaintiff,  for  the  protection  of  which  he  has  a  proper  reoounie 
to  the  civil  courts,  viz.  exemption  from  taxation,  and  the  performance  of 
certain  civil  duties. 

Conceding  that  this  is  a  sufficient  ground  for  the  action  of  the  court,  the  only 
cognizance  which  it  will  talie  of  the  case  is,  to  Inquire  whether  there  is  a 
want  of  Jurisdiction  in  the  defendant  to  do  the  act  which  la  sought  to  bo 
restrained. 

The  court  will  not  review  the  exercise  of  any  disardM  on  the  part  of  tho 
bishop ;  nor  inquire  whether  his  Judgment,  or  that  of  the  subordinate  ec- 
clesiastical tribunal,  is  justified  by  the  truth  of  the  case.  It  will  only 
inquire  whether  the  bishop  has  the  power  to  act ;  not  whether  he  is  acting 
rightly. 

Therefore,  the  court  will  take  no  cognizance  of  a  refusal  of  the  defendant  to 
issue  a  commission  to  take  testimony ;  of  his  refusal  to  grant  a  new  trial ; 
of  the  alleged  misconduct  of  a  member  of  the  court,  dec ;  these  being 
matters  which  relate  to  the  mode  of  proceedings  and  not  to  the  right  to 
proceed. 

Where  a  bishop,  on  entering  upon  the  duties  of  his  office,  received  a  present- 
ment, which  had  been  found  by  a  board  of  inquest,  against  the  plaintiiT,  a 
priest  of  his  diocese,  and  in  the  discharge  of  his  duty,  he  nominated  to  tho 
plaintiff  twelve  persons  to  act  as  triers  of  the  offense  chai^ged ;  and  oat  of 
these  the  plaintiff  selected  five,  who  proceeded  to  try  the  case;  and  tho 
plaintiff  appealed  from  their  decision,  by  moving  before  the  bishop  for  a 
new  trial;  and  throughout  all  of  these  proceedings  the  plaintiff  never 
specially  raised  the  objection  that  the  presenting  board  was  not  properly 
constituted ;  HeUd^  that  the  objection  must  be  considered  as  having  been 
vjidved  by  the  plaintiff;  and  that  it  could  not  be  raised,  for  the  first  time, 
after  the  motion  for  a  new  trial  had  been  denied,  and  when  the  bishop  was 
about  to  pronounce  a  sentence  of  deposition  from  the  ministry. 

Bdd  aiao,  that  an  objection,  relating  to  the  capacity  of  the  defendant  to  aet 
as  bishop,  on  the  ground  that  another  person  was  bishop,  and  tberefote 
that  it  was  incompetent  for  the  defendant  to  organize  the  court  for  trial, 
was  waited  by  the  plaintiff's  recognition  of  the  defendant's  authority,  when 
notified  by  him  that  he  was  about  to  proceed  in  the  trial  of  the 
chaiiges;  and  by  his  going  through  a  protracted  trial,  without  laisiiig  aqy 
objection. 

This  case  came  before  the  court  on  a  motion  bjthe  plaintiff^ 
counsel,  for  the  defendant  to  show  cause  why  an  injunction  pre- 
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Tionsly  granted  to  restrain  him  from  prosecuting  a  certain 
sentence  of  an  ecclesiastical  tribunal  against  the  Bev.  Mr. 
Walker,  by  pronouncing  judgment  of  displacement  from  the 
ministry  of  the  church,  &o.  should  not  be  made  absolute. 

Edmonds,  J.  The  view  taken  by  me  of  one  feature  of  this 
case  will  render  unnecessary  the  examination  of  many  of  the 
questions  which  were  discussed  on  the  argument ;  and  I  shall, 
therefore,  be  silent  in  regard  to  them.  The  only  ground  on 
which  this  court  can  exercise  any  jurisdiction  in  this  case  is, 
that  the  threatened  action  of  the  defendant  may  affect  the  ciTil 
rights  of  the  plaintiff,  for  the  protection  of  which  he  has  a  proper 
recourse  to  the  civil  courts.  The  rights  which  are  here  invoked, 
for  that  purpose,  are  his  exemption  from  taxation,  and  the  per- 
formance of  certain  civil  duties.  Conceding  (though  without 
expressly  ruling  the  point)  that  here  is  ground  enough  for  the 
action  of  this  court,  it  becomes  material  to  say  that  the  only 
cognizance  which  the  court  will  take  of  the  case,  is  to  inquire 
whether  there  is  a  want  of  jurisdiction  in  the  defendant  to  do 
the  act  which  is  sought  to  be  restrained.  I  cannot  consent  to 
review  the  exercise  of  any  discretion  on  his  part,  or  at  all  inquire 
whether  his  judgment  or  that  of  the  subordinate  ecclesiastical 
tribuna)  can  be  justified  by  the  truth  of  the  case.  I  cannot  draw 
to  myself  the  duty  of  revising  their  action,  or  of  canvassing  its 
manner  or  foundation,  any  further  than  to  inquire  whether,  ac- 
cording to  the  law  of  the  association  to  which  both  of  the  parties 
belong,  they  had  authority  to  act  at  all.  In  other  words,  I  can 
inquire  only  whether  the  defendant  has  the  power  to  act,  and 
not  whether  he  is  acting  rightly.  Considering  the  question  be- 
fore me,  within  these  narrow  limits,  I  remark  that  the  objections 
to  the  defendant's  capacity  to  act,  are  two.  1.  That  the  pre- 
senting board  was  not  properly  constituted ;  and  2.  That  Ben- 
jamin T.  Onderdonk  is  the  bishop  of  the  diocese,  and  alone 
competent  to  do  the  act  complained  o£ 

As  to  the  first  objection,  it  seems  to  be  a  principle  of  the  laws 
of  this  church  that  the  ministers  are  amenable  to  trial  only  by 
the  clergy.    It  is,  therefore,  provided  that  when  one  is  com« 
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plainad  of,  a  Ivoard  af  inquest  shall  be  appointed  by  the  bishofs 
or,  in  a  certain  contingency,  by  the  clerical  members  of  the  stand- 
ing committee  of  the  diocese.  In  this  case  that  board  was  not 
appointed  by  a  bishop,  bat  by  a  standing  committee.  Prior  to 
that  time,  a  sentence  of  indefinite  suspension  had  been  pro- 
nonnced  against  the  bishop,  and  he  was  abstaining  firom  per- 
forming the  fiipctions  of  his  office ;  and  the  authority  in  this 
regard  wIeui  exercised  by  the  committee.  Whether  by  the  whole 
committee,  lay  as  well  as  clerical  members,  or  by  the  latter 
alone,  does  not  clearly  appear ;  and  it  is  impossible  for  me  to 
say,  &om  the  case  a«  presented  to  me,  whether  the  appointment 
was  or  was  not  by  the  clerical  members  of  the  ccmimittee  alone. 
After  the  time  that  has  elapsed,  and  all  the  proceedings  which 
hare  been  had,  I  do  not  feel  myself  compelled  to  infer  that  there 
was  the  imputed  irregularity.  The  inference,  if  I  must  draw 
any,  ought  rather  to  be  in  favor  of  the  regularity  of  the  proceed- 
ings ;  and  thus  require  of  the  party  impeaching  them,  satisfac- 
tory evidence  on  the  point.  But,  allowing  this  to  be  otherwise, 
and  regarding  it  as  made  out  that  the  appointment  of  the  board 
of  inquest  was  by  the  whole  standing  committee,  and  not  alone 
by  its  clerical  members,  still  it  seems  to  me  there  is  a  principle 
which  decides  the  question,  and  that  is,  that  the  plaintiff  has,  by 
his  conduct,  waived  the  objection^  It  seems,  that  when  the 
defendant  entered  upon  his  duties  as  bishop,  he  found  a  pre- 
sentment against  the  plaintiff;  and  he  proceeded  to  discharge 
the  duty  which  devolved  upon  him,  namely,  to  nominate  to  the 
plaintiff  twelve  persons  to  act  as  triers  of  the  offense  charged. 
Out  of  these  the  plaintiff  selected  five,  who  proceeded  to  try 
the  case.  From  their  decision  the  plaintiff  appealed,  by  mov- 
ing before  the  defendant  for  a  new  trial,  which  was  denied. 
Throughout  the  whole  of  these  proceedings  it  does  not  appear 
that  the  plaintiff  ever  specially  raised  the  objection  now  under 
consideration.  He  merely,  in  general  terms,  saved  his  objeo- 
t)ons  and  exceptions  to  all  the  proceedings  that  had  been  had. 
Such  a  reservation  amounted  to  nothing.'  (jood  fidth  required 
that  if  the  accused  had  any  objections  to  the  proceedings  he 
should  have  made  them  in  time ;  and  pointed  them  omt  spedfi- 
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oailji  80  that  they  ooald  have  been  answered  or  obviated  m  dae 
season.  Otbennse  he  eonld  slamber  on  his  objections,  aaid  after 
leading  his  adversary  into  a  protracted  contest,  and  after  taking 
the  risk  of  a  decision  in  his  &vor,  avail  himself  of  them  to  de- 
stroy that  in  which  he  has  induced  the  other  party  to  believe  he 
acquiesced.  This  principle  is  one  founded  on  good  faith  and 
common  sense,  and  prevails  in  all  cases  in  courts  of  justice,  ex- 
cepting only  where  a  tribunal  is  acting  without  juriefdiction, 
which  consent  cannot  confer.  It  has  been  recently  applied  in 
our  court  of  appeals.  (  The  Buffalo  and  New-  York  City  Rail- 
road Company  v.  Brainard.  The  Same  v.  Smith.)  In  th€iM 
cases  the  court  of  appeals  held  the  general  railroad  act  to  be 
unconstitutionaL  '^  And  it  appearing  by  the  report  of  the  com- 
missioners, and  by  the  proceedings  thereon  in  the  supreme  court, 
that  the  defendants  attended  before  the  commissioners,  and  be- 
fore the  supreme  court,  at  all  times  when  any  steps  were  taken 
in  the  proceedings;  and  it  not  appearing  that  they  made  any 
objections  on  account  of  the  defects  now  complained  0^  all  of 
which  were  such  as  might  have  been  obviated  if  the  objectiolis 
had  been  made  in  season ;"  it  was  held  that  the6e  objections 
had  been  waived,  and  the  judgment  of  the  supreifte  court  was 
affirmed. 

The  application  of  this  principle  to  the  case  before  us  is  very 
simple.  When  the  defendant,  as  provisional  bishofH,  ridiiified  the 
plaintiff  that  he  was  about  proceeding  oin  the  presentment,  then 
was  the  time  for  this  objection  to  have  been  made  to  the  pre* 
sentment,  for  then  the  bishop  could  have  obviated  it  by  ap- 
pointing a  new  board  of  inquest,  and  having  a  neilr  presentmetrt 
Instead  of  wfaieh  the  plaintiff  wrote  a  lett^  to*  the  bishop,  Emi- 
nently calculated  to  lull  hiin  asleep  as  to  this  or  any  (rther  objec- 
tion to  the  prior  proeeefings.  In  it  he  said^  ^^I  Have  rttM)lhred 
praeticaily  to  reverence  your  goAlf  judg^etit,  Ifjf  the  stilMtiiM 
sion  of  my  will,  Jto.  1^  idqdeseiiM  is  e(ttiriM«lfl  %idi  tii<^ 
positidi  I  have  hitherto  assnined,'*  tbt.  '<  Th«  pmimiiinit^ 
the  trial  ef  wUch  I  have  hitherto  ofUfiMeA^is  iidW  it  elfeM 
sflowed  by  the  Uidiop,  and  the  birikup  has  pro^ftded  ftr  the  eoft^ 
fiteitien  ai  a  board  for  the  trial  of  it    ObjeoftioBS  Aai  henb^ 
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tofore  have  been  vital  to  my  proceeding  to  trial  at  once,  and 
again  ordered  before  the  ecclesiastical  authority  of  the  diocese, 
vested  in  you,  are  hereby  reversed.'^  In  a  subsequent  letter  he 
said :  "  I  shall  do  that  which  will  permit  the  proposed  court  to  exist. 
I  shall  comply  with  the  intimation  of  duty  so  as  aforesaid  given 
by  you,  by  selecting  five  firom  said  list,"  &c.  &c.  He  urged 
the  bishop  particularly  and  urgently  to  request  them  to  serve, 
and  to  assure  them  each  one  that  such  was  his  decided  and  earnest 
wish.  It  was  after  this  that  the  other  proceedings  were  had, 
and  the  trial  proceeded.  On  the  trial,  the  plaintiff  appeared  in 
person,  and  by  his  counsel  examined  the  witnesses,  and  pro- 
ceeded throughout  without  raising  the  objections  now  put  forth, 
but  as  if  he  was  carrying  into  effect  his  intention  of  reverenc* 
ing  the  bishop's  judgment  by  the  submission  of  his  will.  Un- 
der these  circumstances,  as  the  objection  was  one  which  the 
plaintiff  might  waive  without  affecting  the  capacity  of  the  bishop 
to  act,  and  one  which  might  have  been  thus  obviated,  he  must, 
by  every  dictate  of  good  faith  and  sound  principles  of  law,  be 
regarded  as  having  waived.it. 

The  objection  which  I  have  been  considering  relates  to  the 
action  of  the  standing  committee  before  the  defendant  becanie 
bishop.  The  other  one,  wliich  goes  to  his  capacity  to  act,  is 
that  Onderdonk  was  bishop,  and  therefore  it  was  incompetent  for 
the  defendant  to  organize  the  court  for  trial.  This,  also,  the 
plaintiff  must  upon  the  same  principles,  be  considered  as  having 
waived  For  when  he  was  notified  by  the  defendant  that  he 
was  about  proceeding  on  the  charges,  instead  of  objecting  to 
his  power  to  proceed,  he  avowed  his  desire  and  willingness  to 
be  tried,  in  the  language  I  have  already  quoted,  and  he  added : 
"  The  proceedings  contemplated  will  be  under  and"  in  virtae  of 
episcopal  ordering ;  the  episcopal  judicial  mind,  in  our  system 
inherently  necessary,  will  impress  each  judgment  given."  To 
this  he  superadded  a  long  protracted  trial,  without  ever  nirnng 
the  objection  now  relied  upon.  And  I  am  obliged  to  apply  to 
such  conduct  the  same  rule  of  law  which  is  daily  applied  to  other 
transactions  in  life.  The  rule  is  not  a  technical  one.  It  is 
founded  on  good  sense,  and  aims  at  enforcing  good  &ith  m  the 
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transactions  of  life ;  and  I  can  discover  no  reason  why  it  is  not 
as  applicable  to  clerical  as  it  is  to  lay  matters. 

These  are  the  only  objections  in  this  case  which  I  am  at 
liberty  to  consider.  The  refusal  of  the  defendant  to  issue  a 
commission  to  take  testimony,  his  refusal  to  grant  a  new  trial, 
the  alleged  misconduct  of  one  of  the  court,  &c.  are  all  matters 
which  relate  to  the  mode  of  proceeding,  and  not  to  the  right  to 
proceed ;  and  I  repeat  that  it  is  the  latter  alone  that  I  can  take 
any  cognizance  of.       • 

In  this  view  of  the  case,  I  must  deny  the  motion  for  an  in- 
junction, and  dissolve  that  which  restrained  the  proceedings  of 
the  defendant  until  this  time. 

[Nbw-York  Specixl  Term,  October  14, 1868.    Edmonds^  jQStice.] 


Thomas  and  others  vs,  Achilles. 

A  mutual  insarance  company,  organized  nnde^  the  general  insuniBce  act  of 
April,  1849,  has  no  right  to  divide  its  risks  into  two  classes,  according  to  the 
degree  of  hazard,  and  to  assess  the  premium  notes  only  for  the  payment  of 
losses  happening  in  the  class  to  which  such  notes  belong. 

The  assured  has  a  right  to  look  to  the  entire  capital  of  the  company,  i.  e.  the 
whole  amount  of  premium  notes  taken,  for  his  indemnity,  in  case  of  loss, 
instead  of  being  limited  to  the  capital  of  that  class  of  risks  in  which  his 
policy  has  been  placed.  And  in  case  an  assessment  is  made,  he  has  a  right 
to  claim  that  all  the  premium  notes  held  by  the  company  should  be  em- 
raced  therein. 

Case  agreed  upon  by  the  parties,  pursuant  to  the  code, }  372. 
It  was  stated  that  the  Orleans  Insurance  Company  was  a  body 
corporate,  created  under  the  general  act  to  provide  for  the  incor- 
poration of  insurance  companies,  passed  April  10, 1849.  Copies 
of  the  charter  and  by-laws  were  annexed  to  the  case.  It  was 
further  alleged  that  the  company  was  duly  organized  and  quali- 
fied to  transact  business.  That  it  divided  all  its  risks  into  two 
classes,  first  and  second.  The  defendant  made  application  for, 
and  obtained,  a  policy  of  insurance,  and  gave  his  note  fpr  $S50, 
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dieted  Jwi^ury  25, 1851,  by  whicli  he  promised  to  pay  the  com- 
pany the  sum  named,  in  such  proportiona  and  at  such  time  or 
times  as  the  directors  should,  agreeably  to  their  charter  and  by- 
Java,  require.  The  company,  on  the  4th,  March,  1852,  made  » 
general  assignment  for  the  benefit  of  all  its  creditors,  to  the 
plaintiffs  in  trust,  &o.  In  December,  1851,  the  amount  of  Uie 
premiiim  notes  and  assets  held  by  the  company,  being  all  the 
notes  that  had  been  taken  and  were  in  force,  was  about  ^30/)00 
in  the  first  ckus,  and  about  ^88,000  in. the  second  class ;  and 
t;he  company  made  an  assessment  upon  all  the  premium  notes 
given  to  them  for  insurance  in  the  second  class,  in  which  the 
defendant's  policy  and  note  had  been  placed;  to  pay  claims 
against  said  company  properly  chargeable  as  against  said  second 
class.  The  defendant  was  notified  and  required  to  pay  the  as- 
sessment, which  he  neglected  to  do.  The  notes  classed  by  the 
company  in  the  first  class  were  not  included  in  the  assessments 
It  was  conceded  that  in  all  other  respects  the  assessment  was 
legal  and  proper.  The  plaintiffs  claimed  judgment  for  the 
amount  of  the  note,  and  the  defendant  claimed  that  the  assess- 
ment, not  including  the  notes  in  the  first  class,  was  irregular, 
illegal  and  void. 

N.  Davisj  for  the  plamtiffs. 

T.  Ha^tingSi  for  the  defendapt. 

By  <fts  Cbur/,  IilAB^vm,  J.    It  is  pvemded  in  the  aitioles  of 

association  or  charter  of  the  company,  that  "the  corporstson 
may  divide  i^pplioations  for  inaurapce  into  two  or  more  classes, 
according  to  the  degree  of  haaard,  a^  the  premkm  notes  shal} 
,  not  in  such  case  be  assessed  for  the  payment  of  ai^y  losseif,  ex- 
qept  in  the  clas9  to  which  they  belong."  It  is  declared  by  the 
^y-laws  th^t  the  copipai^y  will  divide  the  risks  taken  ipto  two 
c}ssse9.  Xt  is  QQt  ^enie4  by  th^  defendi^it's  ooun^e],  thibt  die 
pjpovi^  19  t^  '^chwEtCF^  ip  99ficie]git}y  <;Qmpr^^iT9  t9 
mrthorij^  the  09i9fiixqr.tP  »dg|pt  t^^  ^onri^  v^%^  ia  thiy  ^KHh 
^  it  is  uifi^M  thip^t  f^ob  prgvvJ^Q  ^ 
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lied  by  the  general  law  providing  for  the  incorporation  of  ii^ 
•mirance  companies. 

It  will  not  be  contended  that  the  asaodaies  could  by  their 
articles  of  association,  or  charter^  confer  upon  the  oorporati<Hi 
any  other  or  greater  powers  than  are  authorized  by  the  genwal 
act  under  and  by  virtue  of  which  tiie  coloration  was  organised. 
It  will  be  necessary,  therefore,  to  examine  the  statute.  It  is  to 
be  found  in  Session  Laws  of  1849,  page  441.  The  1st  section 
authorises  any  number  of  persons,  not  less  than  thirteen,  to  as- 
soeiate  a^d  form  an  incorporated  company  for  either  of  certain 
purposes,  which  are  specified.  The  second  specification  is  to 
make  insurance  on  dwelling  houses,  stores,  &c. ;  and  the  Orleans 
Insuraiice  Company  was  organised  to  transact  the  business  spe- 
cified in  this  provision,  and  upon  the  plan  of  mutual  insurance. 
The  2d  section  confers  certain  powers  having  no  relation  to  the 
question  we  are  now  considering.  The  3d  and  4th  sections  pro- 
vide for  the  manner  of  organizing  the  companies.  In  the  4ith 
section  the  individuals  associated  for  the  purpose  of  organizing 
their  company,  are  authorized,  ^'  in  case  the  business  of  such 
company  is  proposed  to  be  conducted  on  the  plan  of  mQtuai  in- 
surance^ to  open  boo]^  to  receivp  propositions,  and  to  enter  into 
arrangepnents  in  the  planner  and  to  the  extent  hereinafter  spe- 
cified."   We  shall  hn^ve  occasion  to  recur  to  this  provision. 

The  5th  section  contains  provisions  relating  to  the  different 
companies  that  may  be  organized  under  the  act;  extracting 
those  provisions  touching  mutual  insurance  cotnpanies,  out  of  the 
d^  pf  New- York  and  county  of  Kings,  and  they  will  be  found 
to  he,  that  no  mutual  inaurance  company  shall  commence  busi- 
ness until  agreements  have  been  entered  into  for  insurance,  the 
premiums  on  which  shall  amount  to.#100,000,  and  the  notes  re- 
ceived there£)r,  payable  at  the  end  of  or  within  twelve  months 
finw  the  date  thereof,  and  which  notes  sh^l  be  c(«isidered  a  part 
of  the  capital  stock,  and  shall  be  deemed  valid  and  shall  be  ne- 
gotiable  and  collectable  for  the  purpose  of  paying  any  losses 
which  may  occur,  or  otherwise.  By  the  10th  section  it  is  made 
the  duty  of  the  OQrppratbn  to  declare  in  th#  charts  the  modfr 
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and  maimer  in  -which  the  corporate  powers  given  under  and'  by 
<virtue  of  the  act  are  to  be  exercised. 

I  have  referred  to  all  the  provisions  of  the  act  upon  which  any 
claim  can  be  founded,  of  authority  for  the  clause  extracted  from 
the  charter  of  the  Orleans  Insurance  Company.  And  as  I  un- 
derstand the  act;  it  contains  no  authority  for  the  provision  in  the 
charter  touching  the  division  of  the  capital  of  the  company.  On 
the  contrary,  it  is  in  contravention  of  the  act  and  its  entire  policy. 
I  have  always  supposed  that  there  was  a  principle  involved  in 
those  provisions  of  mutual  insurance  companies  incorporated  by 
the  legislature,  which  prohibited  the  issuing  of  any  policy  until 
applications  should  be  made  for  insurances  for  a  certain  amount 
named  in  their  charter.  And  under  the  general  act  we  are  now 
considering,  as  we  have  seen,  no  mutual  insurance  company  can 
commence  business  until  the  premiums  upon  the  agreements  for 
insurance  shall  amount  to  $100,000,  and  notes  must  be  taken 
therefor.  These  notes  are  the  capital  stock,  or  a  part  of  the  cap- 
ital stock,  and  they  continue  to  be  capital  stock  after  the  company 
is  organized ;  and  those  received  for  premiums  after  the  company 
has  commenced  issuing  policies  are  capital  stock.  This  is  suffi- 
ciently evident  from  obvious  provisions  of  the  law  and  from  its 
entire  system  and  policy.  The  charter  is  to  be  filed  in  the  office 
of  the  secretary  of  state,  and  the  attorney  general  is  to  examine 
it)  and  if  found  to  be  in  accordance  with  the  requirements  of  the 
act,  &c.  he  is  to  certify  it  to  the  comptroller,  who  is  to  cause  an 
examination  to  be  made ;  and  the  examiners  are  to  certify,  on 
oath,  that  the  company  has  received  and  is  in  actual  possession 
of  the  capital  premiums  or  engagements  of  insurance  to  the  full 
extent  required  by  the  5th  section  of  the  act.  (ill.  See  also 
}  18,  near  the  end,  as  to  the  losses  of  a  portion  of  the  capital 
Also  i  19.)  The  reason  for  requirmg  a  certain  amount  of  capital 
stock,  by  mutual  insurance  companies,  before  commencing  busi- 
ness, I  have  supposed  to  be,  that  in  case  of  losses  to  be  paid, 
there  should  be  a  sufficient  fund  out  of  which  to  make  payment, 
and  that  such  losses  should  not  fall  too  heavily  upon  any  member 
of  the  company.  The  capital  at  the  commencement  of  business 
must  be  at  least  $100;000,  and  if  in  the  course  of  the  business 
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it  falls  below  that  amount,  certain  steps  are  to  be  taken  to  raise 
it  to  the  original  amount.  (§  13.)  If  the  company  can  divide 
their  risks  into  classes,  and  compel  the  assured  to  look  only  to 
the  capital  which  that  class  of  risks  in  which  he  has  been  placed 
produces,  in  the  form  of  promissory  notes,  and  also'  compel  those 
whose  policies  and  premium  notes  belong  to  that  class  to  pay 
the  losses  of  the  class,  then  all  the  provisions  touching  the  amount 
of  capital  will  afford  no  security  against  the  evil  and  danger  of 
an  insufficient  fund,  or  of  large  and  unreaaonable*  contributions. 
Such  a  practice,  as  was  said  upon  the  argument,  results  practi- 
cally in  two  independent  corporations,  under  one  organization, 
neither  of  which  might  possess  the  requisite  capital.  The  cap- 
ital, assets  and  means  of  the  one  might  'be  entirely  exhausted 
while  the  other  might  not  have  been  affected.  The  corporation, 
under  the  general  law,  cannot  thus  divide  and  multiply  itself. 
The  act  is  often  ambiguous  and  imperfect,  but  it  cannot  be 
charged  with  the  enormity  of  permitting  a  corporation  organized 
under  it,  to  adopt  the  course  and  practice  adopted  by  this  com- 
pany. A  proper  and  legal  assessment  has  not  been  made,  and 
there  must  be  judgment  of  nonsuit  or  discontinuance,  without 
prejudice  to  a  future  action  when  a  proper  assessment  shall  have 
beiBn  made. 

[Erie  General  Term,  November  7,  1858.    Marvin^  Bowen  and  MuJleHf 
Justices.] 


The  People  vs.  Chase  and  Coe. 

Under  the  revised  statates,  an  indictment,  in  all  cases  of  conspiracy,  except 
agreements  to  commit  felony  upon  the  person  of  another,  or  to  commit 
arson  or  burglary,  most  contain  a  charge  of  one  or  more  overt  acts,some  or 
one  of  which  must  be  proved  npon  the  trial  to  have  been  done  to  eflfect 
the  object  of  the  conspiracy. 

Where  there  is  a  conspiracy  to  induce  a  witness  to  suppress  evidence,  or  give 
fklse  evidence,  and  the  conspirators  apply  to  him  for  that  purpose,  and  per- 
snade  him  to  abscond,  or  conceal  himself,  such  application  and  persnasioii 
are  overt  acts,  whether  they  succeed  with  the  witness  or  not. 


496  OASES  IS  THE  SUPREME  COURT. 

•  The  People  v.  Chase. 

Thus  where  an  indictment  alleg^ed  that  an  indictment  for  felony  was  about  to 
be  preferred  against  one  C.  before  the  grand  Jury ;  that  8.  was  a  material 
witness  to  prove  the  charge ;  that  the  defendants  conspired  and  agreed 
together  to  induce  S.  to  suppress  her  evidence  and  to  withdraw  and  conceal 
herself,  in  order  to  prevent  her  being  examined  as  a  witness ;  and  that  the 
defendants,  in  pursuance  of  such  conspiracy,  did  unlawftilly  wfUluDy  and 
corruptly  hire,  persuade,  induce  and  procure  S.  to  withdraw  herself  out 
of  the  jurisdiction  of  the  state,  and  to  go  away  from  the  county  of  £.  and 
to  withhold  her  attendance  from  the  grand  Jury ;  Held  that  the  overt  acts 
were  sufficiently  alleged. 

To  Justify  a  conviction  upon  such  an  indictment,  it  is  sufficient  to  "xvore  the 
making  of  the  propositions  to  the  witness,  by  the  defendants ;  without  show- 
ing that  she  accepted  the  same,  or  went  away  in  pursuance  thereof. 

Obrtiorari  to  the  Erie  sessions  to  remove  a  conviction  for 
conspiracy.  The  indictment  charged,  in  the  first  count,  that 
the  defendants  well  knowing  that  a  certain  bill  of  indictment 
for  felony  was  intended  and  was  about  to  be  preferred  against 
one  Jerome  J.  Chase  before  the  grand  jury,  and  that  Hannah 
Shipple  was  a  material  witness  in  support  of  such  bill  of  indict* 
ment,  on  <fcc.  at  6cc.  did  unlawfully  and  wickedly  conspire,  com- 
bine, confederate  and  agree  together,  to  induce  the  said  Hannah 
Shipple  to'  suppress  the  evidence  she  knew  and  which  was  with- 
in her  knowledge  touching  the  said  felpny,  and  to  withdraw  and 
conceal  herself  in  order  to  prevent  her  being  examined  as  a 
witness  in  support  of  said  bill  of  indictment,  so  as  aforesaid, 
intended  to  be  preferred ;  and  that  the  said  William  H.  Chase 
and  Spencer  C.  Coe,  in  pursuance  of  the  aforesaid  unlawful 
conspiracy  on  &c.  at  &c.  did  unlawfully,  willfully,  and  corruptly 
hire,  persuade,  induce  and  procure  the  said  Hannah  Shipple  to 
withdraw  herself  out  of  the  jurisdiction  of  the  people  of  the 
state  of  New-York,  and  to  go  away  from  the  county  of  Erie 
and  to  withhold  her  attendance  from  the  said  grand  jury,  before 
which  the  said  bill  of  indictment  was  intended  to  be  preferred, 
and  to  betake  herself  to  parts  unknown,  to  the  fervmioa  and 
obstmcticm  of  justice  and  the  due  administration  of  the  lawfl^ 
and  against  the  peace,  ice. 

The  second  count  charged,  in  substance,  that  one  Jerome  J. 
Chase  was  bound  by  recognizance  to  be  and  appear  before theeoart 
of  oyer  and  terminer,  to  answer  to  an  indictment,  if  one  should 
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be  preferred  against  him  for  a  rape,  and  that  one  Hannah  Ship- 
ple  was  a  material  witness  touching  the  rape,  and  that  her  testi- 
mony of  what  she  knew  was  material ;  and  then  as  in  the  first  count 
with  the  charge,  that  the  defendants  "did  hire,  procure,  induce 
and  persuade  and  cause  the  said  Hannah  Shipple  to  withdraw 
herself  beyond  the  jurisdiction  of  the  state  of  New- York,"  &c. 
Third  count,  as  to  overt  acts,  that  the  said  Spencer  C.  Coe 
in  pursuance  of  the  said  unlawful  and  corrupt  conspiracy  did 
hire,  induce,  procure,  persuade  and  cause  the  said  Hannah 
Shippk  to  withdraw  herself  from  the  jurisdiction  of  the  state 
of  New- York  ,  and  to  conceal  herself,  to  the  end  that  her  testi- 
mony against  the  said  Jerome  J.  Chase  touching  the  said 
charge  of  rape  might  be  suppressed,"  &c.  Fourth  count, 
charging  the  same  against  the  defendant  Chase  as  was  in  the 
third  count  charged  against  the  defendant  Coe.  Exceptions 
were  taken  upon  the  trial  to  the  admission  and  also  to  the  rejec- 
tion of  evidence  and  to  refusals  to  charge  as  requested,  which 
are  sufficiently  noticed  in  the  opinion. 

A,  Sawifij  for  the  defendants,  cited  2  R.  S.  692,  ii  8, 10 
and  785,  §  IT,  and  notes  of  revisers  ;  9  Cow.  R.  578  to  625 ; 
7  Id.  166,  and  14  Wend.  9 ;  for  form  of  indictment. 

/.  L.  TcUcott,  (district  attorney,)  for  the  people,  cited  People 
V.  Mather  J  (4  Wend.  268  ;)  Maryland  v.  Buchanan^  (5  Har.  ^ 
John.  817  ])  Haw.  b.  1,  ch.  21,  4  15 ;  King  v.  Eccles,  (1  Leackj 
274  ;)  18  East,  280  ]  1  Ad.  ^  El.  706 ;  9  Cowen.  599,  et  seq.  ; 
Whart.  Prec.  401 ;  Arch.  Cr.  PL  Conspiracy  ;  Ros.  Cr.  Ev. 
874,  875,  614 ;  Jones  v.  Baker,  (7  Cowen,  445 ;)  Russ.  on  Cr. 
570;  1  W.  Bl.  R.  892;  6  Mass.  R.  74;  10  Picfc.  497. 

By  the  Court,  Marvin,  J.  The  sufficiency  of  the  indictment 
is  questioned.  It  is  objected  that  there  are  no  overt  acts 
charged  with  sufficient  certainty.  By  the  revised  statutes,  if 
two  or  more  persons  conspire  for  the  perversion  or  obstruction 
of  justice,  or  the  due  administration  of  the  laws,  they  commit  a 
crime,  (2  R.  S.  692,  §  8,)  and  by  section  10  the  agreement, 
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in  sach  a  cue,  shall  not  be  deemed  a  conspiracy,  unless  some 
act,  besides  such  agreement,  be  done  to  effect  the  object  thereof 
by  one  or  more  of  the  parties  to  such  agreement.  By  another 
section,  in  trials  for  conspiracy,  in  those  cases  where  an  overt 
act  is  required  by  law  to  constitute  the  offense,  no  convictiiMi 
shall  be  had  unless  one  or  more  overt  acts  be  expressly  alleged 
in  the  indictment,  nor  unless  one  or  more  of  the  acts  so  alleged  be 
proved  on  the  trial.  (2  R.  S.  735,  i  17.)  It  had  been  held 
that,  by  the  common  law,  the  gist  of  the  crime  of  oonspiraey 
was  the  ccmspiracy,  and  that  it  was  not  necessary  to  allege  or 
show  any  aot  done  in  pursuance  of  the  conspiracy.  {See  2 
Russ.  on  Cr.  674 ;  Arch.  Cr.  PL  675,  and  cases  died ;  Lam- 
bert V.  The  People^  9  Cowen.  578.)  This  made  the  crime  con- 
sist in  a  combined  and  agreed  upon  intention,  though  no  act 
should  have  been  done  by  any  of  the  parties  to  the  unlawful 
combination  or  agreement,  in  furtherance  of  the  object  designed. 
It  was  usual  to  set  out  the  overt  acts  in  t^e  indictment,  though 
it  was  held  not  to  be  essentially  necessary.  (Arch.  Cr.  PL 
475.)  The  law  is  now  clearly  declared  in  the  revised  statutes. 
Ancl  in  all  cases,  except  agreements  to  commit  felony  upon  the 
person  of  another,  or  to  commit  arson  or  burglaiy,  the  indict- 
ment must  contain  a  charge  of  one  or  more  overt  acts,  one  or 
more  of  which  must  be  proved  upon  the  trial  to  have  been  done 
to  effect  the  object  of  the  conspiracy. 

In  the  present  case^  after  setting  forth  the  oonspiraey,  the 
overt  acts  are  alleged,  in  the  first  count,  to  be  that  the  said 
Wm*  H.  Chase  and  Spencer  C.  Coe,  in  pursuance  of  the  afore- 
said Qnlawm  conspiracy  on  d&c.  at  &c,  did  unlawfully,  willfidly 
and  corruptly  hire,  persuade,  induce  and  procure  the  said  Han- 
nah to  wiihdraw  herself  out  of  tiie  jmiadiction  of  the  people 
of  the  state  of  New-York,  and  to  go  away  from  the  county  of 
En^  and  to  withhold  her  att^danoe  from  the  grand  jury,  &c. 
The  conspiracy  was  to  induce  the  witness  to  suppress  h^  evi- 
dence and  to  withdraw  and  conoeal  herself  in  order  to  pceiveni 
her  being  examined  as  a  witnesi^  d^.  It  seme  to  me  that  th» 
<pr9ft  acts  dxe  here  cleiurly  and  '^expresaly  attegedl"  Zhsj 
hired,  persnaded  and  indofoed  her  to  wiihdmir  from  the 
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«nd  withhold  her  attendance  from  the  grand  jury.  How  other- 
wise coald  these  overt  acts  have  been  alleged?  It  is  provided 
in  the  revised  statutes  in  { 16,  preceding  the  i  17  above  referred 
to^  (;>.  785,)  that  in  trials  for  treason  no  evidence  shall  be  given 
of  any  overt  act  that  is  not  expressly  laid  in  the  indictment. 
At  common  law,  conspiring,  consulting,  consenting  and  agreeing 
with  others  to  do  the  act  constituting  treason,  were  overt  acts, 
{See  Arch.  Cr.  PI  488,  et  seq.)  Onr  U.  S.  constitution  re- 
quires more  in  cases  of  treason.  But  I  refer  to  the  common 
law  as  showing  what  will  constitute  overt  acts.  It  cannot  be 
doubted  that  when  there  is  a  conspiracy  to  induce  a  witness  to 
suppress  evidence,  or  give  false  evidence,  and  the  conspirators 
apply  to  him  for  that  purpose  and  persuade  him,  but  that  such 
application  and  persuasion  are  overt  acts,  whether  they  succeed 
with  the  witness  or  not. 

Several  exceptions  were  taken  by  the  defendants  during  the 
ti*ial.  It  is  not  necessary  to  notice  them  all :  many  of  them  were 
very  properly  omitted  on  the  argument.  It  appeared  on  the 
trial  that  Hannah  Shipple  was  at  the  house  of  one  Warner, 
when  the  defendants  called  upon  her.  Mrs.  Warner  was  called 
by  the  people,  and  stated  that  her  husband  was  at  the  court 
house  before  the  trial  commenced,  and  the  district  attorney 
asked  her  where  her  husband  then  was.  This  was  objected  to^ 
as  irrelevant ;  the  objection  was  overruled,  and  the  defendants 
excepted,  and  the  witness  answered  that  she  did  not  know. 
This  evidence  was  probably  entirely  immaterial.  Counsel,  how- 
ever, sometimes,  in  addressing  a  jury,  remark  upon  die  absence 
of  a  person  who,  they  assume,  if  present,  could  give  material 
evidence,  and  cUiim  that  the  other  party  should  have  produced 
the  absent  person  as  a  iritness.  Under  such  circumstances  I 
see  no  impropriety,  as  a  matter  of  precaution,  in  showing  that 
the  absent  witness  could  not  be  procured,  in  order  that  the  jury 
may  not  be  induced  to  inftr  any  thing  from  his  absence. 

HaaniA  Shipple  had  stated  an  interview  between  her  and  thcr 
defendant  Chase,  when  Chase  let  her  have  money,  and  promised 
her  more ;  and  made  a  statement  to  her,  apparently  reading 
fMa  a  paper.    Charles  Chase  was  called  as  a  witness  by  the 
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defendants,  and  on  proof  of  the  loss  of  the  paper,  stated  its  con- 
tents. The  district  attorney,  on  cross-examination,  asked  the 
witness,  "  Did  you  see  the  defendant  Coe  the  evening  before 
this,  and  talk  this  business  over  with  him  ?"  And  the  witness 
answered  in  the  affirmative.  The  defendants'  counsel  upon  re- 
examination, asked  the  witness  to  state  what  the  conversation 
was ;  and  upon  objection,  the  evidence  was  excluded,  and  the 
defendants  excepted.  Hannah  had  stated  that  Chase  and  Coe 
had  called  upon  her  the  evening  before  Chase  called  and  let  her 
have  money,  and  that  Coe  was  introduced  to  her  as  Mr.  Smith. 
Evidence  had  been  given  tending  to  impeach  Hannah.  The 
object  of  the  question  was  to  show  that  Coe  was  the  man.  The 
district  attorney  did  not  call  for  his  declarations,  and  none  were 
given.  The  defendants  had  no  right  to  give  the  conversation. 
The  defendants'  counsel  requested  the  court  to  charge,  that 
if  they  found  there  was  a  mutual  agreement  between  the  defend-* 
ants  to  procure  the  absence  of  Hannah,  as  a  witness  before  the 
grand  jury,  prior  to  the  interview  of  the  defendant  Coe  with  her, 
yet  if  they  were  satisfied  from  the  evidence  that  in  that  inter- 
view all  the  propositions  of  the  defendant  Coe  were  rejected  by 
Hannah,  and  that  Coe  then  abandoned  the  matter,  and  had 
nothing  to  do  with  what  took  place  the  next  evening  between 
the  defendant  Chase  and  Hannah,  then  they  should  acquit  the 
defendants.  The  court  refused  so  to  charge,  and  the  defendants 
excepted.  The  evidence  had  tended  strongly  to  show  the  overt 
acts  of  the  defendants.  They  called  upon  the  witness,  and 
Chase  introduced  Coe  as  Mr.  Smith,  and  then  Coe  had  a  long 
interview  with  Hannah,  and  made  the  proposals  and  offered  the 
inducements  to  her.  At  this  point  the  crime  was  fiilly  consum- 
mated. The  conspiracy  had  been  formed,  and  avert  acts  done, 
and  it  was  then  too  late  to  recede,  so  as  to  avoid  the  conse- 
quences of  the  crime.  The  defendants  also  requested  the  court 
to  charge  that  the  jury  must  be  satisfied,  from  the  evidence,  that 
the  defendant  Chase  had  knowledge  of  the  communication  of 
Coe  to  Hannah,  aud  directed  or  was  privy  to  it,  or  knew  of  it 
afterwards,  before  they  could  hold  Chase  responsible  for  these 
conversations.    The  court  declined  so  to  charge,  and  the  de-. 
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fendants  excepted.  By  the  common  law,  after  the  unlawful 
conspiracy  and  combination  are  esta^)lished,  the  overt  acts  of 
any  of  the  conspirators  for  the  purpose  of  accomplishing  the 
object,  may  be  shown  as  a.^ainst  all  of  the  parties  to  the  con- 
spiracy, and  they  are  all  affected  by  such  acts.  {Ai'ch,  Cr»  PL 
676.)  This  principle  has  been  preserved  in  the  statute.  Some 
act  must  be  done  to  effect  the  object  bt/  one  or  more  of  the  par- 
ties to  such  agreement.    (2  R.  S.  692,  §  10.) 

The  defendants  requested  the  court  to  charge  that  the  de- 
fendants could  not  be  convicted  unless  something  more  took 
place  than  a  mere  proposition  by  the  defendants,  to  have  her 
conceal  herself  and  keep  away  from  being  a  witness.  That  the 
jury  must  be  satisfied  that  she  accepted  the  propositions,  or 
went  away  from  Buffalo  in  pursuance  thereof  Refusal  and 
exception.  This  proposition  has  been  sufficiently  answered.  It 
was  not  material  that  the  witness  should  have  yielded  to  the 
solicitations  and  inducements. 

The  next  proposition  was,  that  if  the  witness  departed  of  her 
own  volition,  and  not  in  pursuance  of  the  proposals  of  the  de- 
fendants, and  did  not  conceal  herself,  then  the  jury  should 
acquit  the  defendants.  Refusal  and  exception.  This  exception 
is  unfounded.  It  is  not  necessary  that  the  object  of  the  con- 
spiracy should  be  effected.  The  indictment  was  sufficient ;  and 
no  error  was  committed  upon  the  trial.  The  conviction  must 
be  affirmed. 

[Erie  General  Term,  November  7,  1868.  Marvin,  Bawen  and  MuUeU, 
JoBtices.] 
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Cross  and  others  vs.  Phelps. 

Where  a  sheriff  was  sued  for  seizing  property,  claimed  by  the  plaintiflb  u  be- 
loDging  to  them,  by  virtue  of  an  assfgnmeDt  (torn  8.  the  foroaer  owner,  aad 
the  defendant  justified  the  taking,  under  an  attachment  issued  against  8.  in 
favor  of  M.  and  others,  and  offered  to  prove  that  the  assignment  by  8.  to  the 
plaintiffs  was  fraudulent  and  void  as  to  creditors ;  BbU  that  be  was  boimd 
to  prove  that  M.  and  others  were  creditors  of  3.,  and  that  the  property  wu 
taken  upon  legal  proceedings  instituted  by  them. 

Motion  for  new  trial  upon  bill  of  exceptions. 

A*  O.  Rice,  for  the  plaintiffs. 

Wetherby,  for  the  defendant. 

By  the  Court,  Marvin,  J.  The  action  was  by  the  plaintiffs^ 
assignees  of  Averill  E.  Sawyer,  against  the  defendant,  an  under 
sheriff,  who  had  seized  certain  property  by  virtue  of  an  attach- 
ment issued  against  Averill  E.  Sawyer,  in  favor  of  Jaibes  Myen 
and  others.  The  defendant  offered  to  prove  that  the  assignment 
by  Sawyer  to  the  plaintiffs  was  fraudulent  and  void  as  to  cred- 
itors, and  the  plaintiffs  objected  to  the  evidence,  on  the  ground 
that  it  did  not  appear  that  Myers  and  others  were  creditors  of 
Sawyer. »  The  court  overruled  Ae  objection,  and  held  that  it 
was  unnecessary  to  prove  any  indebtedness.  The  plaintiffs  ex- 
cepted. In  the  charge,  the  court  reiterated  the  opinion  that  it 
was  not  necessary  for  the  defendant  to  prove  the  debt  in  &Tff 
of  the  attaching  creditor  on  account  of  which  the  attaehiaeBt 
issued ;  and  the  plaintiffs  excepted.  I  think  the  learned  justice 
erred  in  these  decisions.  The  attachment  was  against  the  prop- 
erty of  Averill  E.  Sawyer,  and  the  defendant  found  the  property 
in  the  possession  of  the  plaintiffs  and  seized  it.  The  plaintiib 
claim  that  the  title  of  the  property  was  in  them,  and  if  bo,  the 
attachment,  however  regular  and  valid,  would  afford  no  prote^ 
tion  to  the  defendant.  The  plaintiffs  had  shown  a  title  in  them- 
selves, good  as  against  Averill  E.  Sawyer,  and  no  one  except  t 
4sreditor  had  a  right  to  question  this  title.  Hence  it  was  incum- 
bent upon  the  defendant  to  show  that  the  property  was  tabo 
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bj  him  upon  legal  proceedings  institated  by  a  creditor.  The 
sale  and  assignment  were  only  yoid  as  to  the  creditors  of  Averill 
E.  Sawyer,  and  it  was  necessary  to  show  that  he  was  indebted* 
Had  the  action  been  brought  by  Averill  E.  Sawyer,  then  the 
production  of  the  attachment,  regular  npon  its  face,  by  the  de* 
fendant,  would  have  been  a  sufScient  protection.  {See  High 
T.  WUson,  2  Mn.  46;  Parker  v.  Walrody  16  Wend.  614; 
Nobk  V.  Holmes,  5  HiU,  194 ;  Daman  v.  Brffant,  2  Pick.  411,) 
There  must  be  a  new  trial ;  costs  to  abide  the  event. 

[Erie  General  Term,  November  7,  1858.    Marvin,  Bowen  and  MuUeU, 
Juiticet.] 


The  People,  ex  reL  Reynolds,  vs.  Flaoo,  comptroller  of  tho 
city  of  New-YorL 

The  Same,  ex  reZ. 'Buss  &  Reid,  vs.  The  Same. 

Tbe  comptroU^r  of  tiM  city  of  New- York,  at  an  offioer  of  the  city  goveroiaeDty 
Qoder  the  charter,  is  a  aaboidioate  admioistrative  officer.  As  comptroller, 
he  has  do  right  to  qnestion  the  exi>ediency,  policy,  jadiciousness  or  discre" 
on  of  the  legal  acts  of  the  city  goTcrnmeut ;  or  to  disregard  their  liabili- 
ties, promises  and  obligations. 

Thus,  when  tbe  corporation  entered  into  contracts  with  individuals  for  tli« 
performance  of  work  and  labor,  in  cleaning  and  paving  streets,  which  con^ 
tracts  had  been  dnly  performed  and  tbe  performance  accepted  by  the 
proper  department,  and  the  debts  were  acknowledged  and  ordered  to  be 
paid,  by  the  proper  branch  of  the  municipal  government,  and  the  comp* 
troHer  directed  to  draw  his  warrants  therefor;  Ab/,  that  it  was  the  duty 
of  the  comptroller  to  draw  his  warrants  upon  the  chamberlain  of  tbe  city, 
for  the  respective  sums  so  ordered  to  be  paid.  And  that  upon  his  refusal, 
a  mandamus  would  lie. 

Hdd  dlsot  that  it  was  no  objection  to  the  granting  of  a  mandamun,  that  the 
defendant  alleged  in  bis  return,  in  general  terms^  that  the  contractors  had 
not  perAumed  tbe  contract  in  manner  and  form  as  ailegt:d  ;  although  the 
defondant  might  have  availed  himself  of  the  defense  that  the  parties  had 
Bot  performed  their  contracts,  had  he  set  it  up  in  a  proper  manner. 

In  each  of  these  cases  a  motion  was  made  for  a  mandamua 
againtit  A.  C.  Flagg,  oomptroUer  of  the  city  of  New-Tor]^ 
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commanding  him  to  draw  his  warrant  upon  the  chamberlain  of 
the  city,  in  the  one  case  in  favor  of  the  relator  Reynolda,  for 
$11,051,50 ;  and  in  the  other,  in  favor  of  the  relators  Bass  & 
Beid,  for  $5850,  and  that  he  should  deliver  such  warrants  to 
the  respective  parties  for  whom  they  were  intended,  to  enable 
them  to  obtain  the  signatures  of  the  mayor  and  clerk  of  the 
common  council,  to  authorize  the  relators  to  receive  their  money 
from  the  chamberlain  of  the  city. 

By  the  Court,  Morris,  J.  No  money  can  be  drawn  from 
the  city  treasury,  except  upon  a  warrant  drawn  and  signed  by 
the  comptroller  and  countersigned  by  the  mayor  and  clerk  of  the 
common  council.  Hence  the  necessity  to  obtain  the  warrant  of ' 
the  comptroller.  In  the  case  of  Reynolds,  the  corporation  made 
a  contract  with  him  on  the  24th  day  of  April,  1852,  by  which 
he  agreed  to  remove  from  the  city  '*  the  blood,  offal  and  other 
refuse  from  the  butchers'  slaughter  houses,  dead  horses,  and 
other  animals,  and  all  bones  and  other  nuisances  of  a  similar 
kind,"  for  a  sum  stipulated  in  the  contract.  Reynolds  to  furnish 
carts,  boxes,  vessels,  scows,  &c.  to  perform  the  work  with,  and 
when  the  state  of  the  weather  required,  he  was  to  remove  such 
nuisances  each  and  every  day  from  the  city ;  and  was  also  to 
frurnish  a  specified  quantity  of  lime  for  the  purposes  of  purifica- 
tion. This  contract,  in  accordance  with  the  resolution  of  the 
common  council,  was  executed  on  the  part  of  the  corporation  by 
the  city  inspector.  It  will  be  observed  that  the  services  to  be 
performed  by  Mr.  Reynolds,  under  this  contract,  were  essential 
to  the  preservation  of  the  health  and  comfort  of  the  residents  of 
the  city.  The  corporation,  by  resolution,  directed  the  city  in- 
.  spector,  their  chief  executive  officer  in  the  department  of  health, 
to  see  that  Mr.  Reynolds  faithfully  complied  with  the  provisions 
of  his  contract.  For  work  performed  by  Mr.  Reynolds,  he  has 
been  paid  by  a  previous  comptroller  and  by  the  present  comp- 
troller up  to  the  Ist  of  April,  1853.  On  the  26th  of  July,  1868, 
the  corporation,  by  resolution,  legally  adopted,  directed  the 
comptroller  to  draw  his  warrant  in  favor  of  Mr.  Reynolds  for 
$11,051,50,  the  amount  due  for  work  performed  under  the  ea^ 
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tract  up  to  the  Ist  of  June,  1858.  The  defendant  refused  to 
draw  the  warrant;  and  assigns,  substantially,  the  following 
reasons  for  such  refusal.  That  the  corporation  have  to  pay  to 
Mr.  Reynolds,  ibr  his  work,  more  than  they  ought  to  have 
agreed  to  pay.  That  the  agreement  was  not  made  by  the  cor- 
poration in  strict  conformity  with  a  general  ordinance  previously 
adopted  by  them,  for  their  own  government.  That  the  corop- 
troUer,  and  not  the  city  inspector  or  the  mayor  and  common 
council,  should  be  satisfied  that  Reynolds  had  performed  his 
contract  before  he,  the  comptroller,  can  be  required  to  draw 
his  warrant. 

The  other  case  is  as  follows :  Russ  &,  Reid,  under  and  by 
virtue  of  a  resolution  of  the  corporation,  entered  into  a  contract 
with  the  commissioner  of  repairs  and  supplies,  on  the  part  of 
the  corporation,  to  repair  certain  streets  by  substituting  the  so 
called  Russ  pavement.  An  injunction  was  obtained  by  a  citizen 
against  the  corporation  and  the  contractors,  Russ  &,  Reid,  for- 
bidding the  performance  of  the  work.  That  injunction  was  sub- 
sequently dissolved,  and  Messrs.  Russ  6c  Reid,  at  the  instance 
of  the  corporate  authorities,  went  on  with  and  performed  the 
work  to  the  amount  specified  in  the  complaint.  The  corporation 
accepted  the  work,  and  are  in  the  actual  possession  and  enjoy- 
ment of  it.  They  passed  a  resolution  directing  the  comptroller 
to  draw  his  jrarrant  for  the  amount  due,  $5850.  That  officer 
refused  to  comply,  and  now  assigns  substantially  the  same 
reasons,  for  his  refusal,  as  are  already  stated  in  the  case  of 
Reynolds. 

In  deciding  this  motion,  I  will  first  notice  the  principles  in- 
volved as  affecting  the  relative  official  character  and  powers  of 
the  corporation  and  the  comptroller,  and  will  afterwards  refer  to 
the  technical  questions  raised  on  the  argument.  The  work  done 
in  both  these  cases  is  of  that  kind  which  the  corporation,  as  a 
municipal  government,  is  bound  to  perform.  In  the  one  case  it 
relates  to  the  health  of  the  city ;  in  the  other,  to  the  conven- 
ience and  comfort  of  the  citizens.  Were  either  to  be  neglected 
by  the  corporation,  and  serious  injury  resulted  from  such  neg- 
lect, they  would  be  answerable  in  civil  actions,  for  such  injury^ 
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and  might  be  indicted  for  any  nuisanoes  created  by  their  negli- 
gence. In  both  these  cases,  were  the  corporatioa  sued  by  tha 
relators  they  could  recover  judgment  for  their  respeotire  elai«&B. 
Yet  if  the  comptroller  can  be  justified  in  refusing  to  draw  his 
warrant  now,  he  could  also  be  justified  then  in  refusing  to  draw 
his  warrant  for  the  amount  of  such  judgments.  The  question 
in  both  cases,  therefore,  is,  what  are  the  official  powers  of  tho 
comptroller  of  the  city  of  New- York  ?  Axe  his  powers  para- 
mount to  those  of  the  corporation,  the  mayor,  the  aldennien  and 
ooundlmen,  the  common  council,  and  all  the  heads  of  d^Mrt- 
ments  1  Has  he  an  absolute  negative  upon  the  official  acts  of 
all  and  each,  or  is  he  merely  a  subordinate,  compelled  to  obey 
the  legal  requirements  of  his  superiors  ? 

The  comptroller  of  the  city  of  New- York,  as  an  offieear  of  the 
oity  government  under  the  charter,  is  a  subordinate  adminiatrar 
tive  officer :  although  other  statutes  may  have  conferred  upon 
him  executive  and  judicial  duties,  yet  those  statutes  and  the 
powers  conferred  by  them  do  not  affect  his  character  as  comptroller, 
or  give  him  in  that  capacity  greater  or  other  powers  than  those 
properly  belonging  to  his  position  as  such  subordinate  adminiatrar 
tive  officer.  As  comptroller  of  the  city  he  has  no  right  or  lawful 
power  to  question  the  expediency,  policy,  judiciousness  or  discre- 
tion of  the  legal  acts  of  the  city  government ;  or  to  disregard 
their  liabilities,  promises  and  obligations.  He  has  no  more  right, 
authority  or  power  to  set  up  his  individual  opinion  and  judgment 
against  the  legal  determinations  of  the  corporation,  indicated  bj 
the  acts  of  the  common  council,  than  a  sheriff  or  constable  has 
to  disregard  an  order  of  court,  or  an  execution  issued  upon  a 
judgment,  because  the  court's  decision  does  not  square  with  the 
sheriff's  or  constable's  notion  of  what  he  would  have  decided  had 
he  been  the  court.  Our  lawmakers  have  not  been  guilty  of  sudi 
absurdity  as  to  confer  upon  these  subordinate  officers  the  power 
of  reviewing  the  decisions  of  their  superiors,  or  of  ex^xising  an 
absolute  negative  upon  the  determinations  of  those  official  pow- 
ers whose  orders  they  are  created  to  obey  and  execute.  The 
power  claimed  by  the  comptroller  would  practically  make  the 
mayor,  sldermen  and  councilmen  were  puppets  in  his  handsi 
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compelling  them,  before  they  adopted  any  measure  requiring  the 
expenditure  of  money,  to  obtain  his  approval  of  the  intended 
measure  or  to  submit  to  his  dictation  upon  the  subject ;  else  the 
laborer  employed  by  them  and  who  had  furnished  iv'ork  and  mate- 
rials for  the  exigencies  of  the  city,  upon  the  credit  of  the  author- 
ity of  the  city  government,  could  not  be  paid* 

In  the  first  case  the  objections  are  chiefly  matters  of  form  and 
not  of  substance,  vis :  that  the  proper  remedy  is  not  by  manda- 
mus, but  by  suit,  and  that  the  relator  has  iKot  made  out  a  proper 
case  for  that  writ.  Upon  this  part  of  the  case  I  agree  with  the 
opinion  given  at  the  special  term,  and  that  a  mandamus  is  the 
proper  remedy.  I  need  add  nothing  to  the  reasons  there  given 
to  sustain  this  position.  The  only  objection  on  the  ground  df 
merits,  or  which  relates  at  all  to  substance  and  not  merely  to 
form,  is  the  allegation  in  the  return  ^'  that  the  said  Reynolds 
has  not  performed  the  said  contract  in  manner  and  form  as 
alleged  in  the  writ."  This  is  all  there  is  of  substance  in  the 
reasons  given  by  the  defendant  for  not  performing  this  contract, 
and  this  is  a  mode  of  pleading  non-performance  which  has  alvays 
been  held  bad,  even  on  general  demurrer.  It  cannot  therefore 
be  available  to  the  defendant  on  this  occasion,  without  overtnmr 
ing  all  the  well  settled  rules  of  pleading. 

In  the  second  case  also,  the  objections  are  chiefly  formiJ,  re- 
lating more  to  the  remedy  than  to  the  right ;  and  so  fiir  as  they 
do  embrace  any  substantial  merits  they  are  founded  on  alleged 
omissions  to  oomply  with  certain  regulations  and  ordinances 
adopted  for  the  govemm^at  of  this  class  of  business. 

In  both  cases  the  common  council  were  acting  within  the 
legitimate  scope  of  their  authority  in  authorising  the  contracts : 
in  both,  the  contracts  were  made  by  the  competent  authority 
and  foithfully  executed  by  the  contractors.  Nay  more,  in  both 
instances  the  contractors  and  their  sureties  were  bound  in  large 
sums  to  perform  the  work ;  were  required  by  the  proper  depart- 
ment to  perform  it,  under  a  heavy  penalty  on  themselves  and 
their  sureties.  The  work  when  done  was  accepted  by  the  proper 
department,  and  the  common  council,  acting  within  its  legitimate 
powers,  sanctioned  the  contracts  and  their  performance,  and  or- 
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dered  the  amounts  to  be  paid.  Under  these  circumstances  it  is 
manifest  that  the  relators  have  each  a  valid  cause  of  action,  ivhich 
they  could  enforce  by-  suit  against  the  corporation  and  by  execu- 
tion against  its  property.  If  such  a  suit  had  been  brought  for 
work  done  for  the  corporation,  by  order  of  the  common  council 
and  the  proper  department,  it  certainly  would  not  lie  in  the 
breast  of  another  department  to  nullify  all  their  action  and  thus 
arrest  the  progress  of  the  municipal  government.  And  the  fact 
that  the  claimants,  avoiding  the  delays  of  a  suit,  have  sought  the 
summary  remedy  by  mandamus,  does  not  change  the  rights  of 
the  parties.  It  may  well  be  that  if  either  of  the  contracts  had 
been  made  in  absolute  violation  of  law,  so  as  to  be  void,  the  mu- 
nicipal ofGicer  proceeded  against  in  the  attempt  to  enforce  them 
might  set  up  that  as  a  defense.  But  such  are  not  the  defenses 
set  up  here.  They  are  mere  matters  of  irregularity  and  not  of 
want  of  power  or  of  transcending  what  has  been  actually  confer- 
red, and  as  such  may  be  waived,  as  they  have  been  in  these 
cases,  by  the  party  bound. 

So  too,  it  might  be  competent  for  the  financial  ofGicer  of  the 
city  to  avail  himself  of  a  defense  that  the  claimants  have  not 
performed  their  contracts.  But  that  has  not  been  set  up  in  a 
manner  available  under  any  system  of  pleading  that  ever  pre- 
vailed in  our  courts ;  and  the  cases  stand  before  us  in  the  bald 
and  naked  aspect  of  contracts  made  by  competent  authority  duly 
performed,  the  performance  accepted  by  the  proper  department^ 
and  the  debts  acknowledged  and  ordered  to  be  paid  by  that 
branch  of  the  municipal  government  which  alone  has  the  pow« 
so  to  direct. 

The  judgment  should  be  for  the  relators  in  both  instances,  and 
peremptory  mandamuses  issue. 

[New-Tork  General  Term,  December  6, 1858.  Edwards,  MUckdl,  RMtt- 
veU  and  Morris,  Justices.] 
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The  292d  section  of  the  code  of  1849,  aathorizing  the  exAtnination  of «  Judg- 
ment debtor,  npon  the  return  of  an  execution  issued  against  him,  unsatis- 
fied, applies  to  cases  where  the  execution  was  issued  before  the  code  took 
effect  as  well  as  to  those  where  the  execution  has  been  issued  since  that  time. 

Appeal  from  an  order  made  at  a  special  term,  denying  a 
motion  to  set  aside  a  previous  order  for  the  examination  of  the  de- 
fendant, as  to  his  property,  under  the  292d  section  of  the  code 
of  1849. 

IL  Brewster^  for  the  plaintifil 

8.  Sanxay^  for  the  defendant. 

By  the  Cauriy  Roosevelt,  J.  On  the  16th  of  April,  1858, 
Mr.  Justice  Mitchell  made  the  usual  order,  in  this  case,  directing 
the  defendant  as  a  judgment  debtor  to  attend  and  be  examined 
as  to  his  property.  The  defendant  thereupon, 'on  the  19th  of 
August  following,  applied  to  Mr.  Justice  Morris  at  special  term, 
on  affidavits  and  notice,  to  set  aside  the  order  of  April  previous. 
After  full  hearing  the  application  to  set  aside  was  denied  with 
costs.  From  that  order  the  defendant  appeals  to  the  general 
term,  insisting  that,  under  the  circumstances,  he  is  not  bound  to 
submit  to  an  examination  into  his  pecuniary  affairs  at  the  in- 
stance of  the  plaintiff  Dickerson. 

He  contends  that  the  code,  i  292,  which  authorizes  this  kind 
of  examination,  did  not  take  effect  tiU  the  1st  of  May.  1849, 
after  the  execution  against  him  had  been  issued,  which  was  on 
the  SOth  of  April,  1849,  and  cannot  therefore,  without  violating 
a  great  principle  of  law,  be  retroactively  applied  to  his  case.  If 
the  defendant  is  sustained  in  this  view,  as  the  old  practice  by 
bill  of  discovery  is  abolished,  (i389,)  the  plaintiff  must  be  with- 
out remedy — a  result  which  certainly  could  not  have  been  con- 
templated by  the  legiskture. 

Now  what  is  the  language  of  the  code?  *'  After  the  issuing 
of  an  execution  against  property,  ice.  the  court  or  a  judge 
thereof  may  by  an  order  require  the  judgment  debtor  to  ap- 
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pear,"&c.  It  does  not  say  '^whenever  an  execution  shall  be 
issued,"  but  in  effect,  "  whenever  an  execution  shall  have  been 
issued."  The  issuing  of  an  execution  is  a  condition  precedent, 
but  not  its  issuing  before  or  after  the  code,  or  before  or  after  any 
particular  date  whatever ;  provided  it  be  issued  before  the  ex- 
amination, or  rather  before  the  order  for  the  examination.  Upon 
any  other  construction  the  creditor,  I  have  said,  would  be  with- 
out remedy.  This  is  not  exactly. so:  he  might  return  the  old 
execution  and  issue  a  new  one.  But  is  the  code,  in  a  case  of  am- 
biguity, admitting  the  present  to  be  such  a  case,  to  be  constnied 
with  such  idle  strictness  ?  The  code  itself,  (§  467,)  says  it  shall 
not,  and  declares  expressly  that  the  ancient  niceties  formerly 
applied  to  the  interpretation  of  certain  statutes,  have ''  no  applica- 
tion, to  the  act."  Thus  discountenancing  in  the  most  pointed 
manner  all  unsubstantial  technieaUties  which  serve  only  to  entan- 
gle justice  in  the  nets  of  form. 

In  addition  to  these  reasons  We  might  cite  the  language  of  the 
amending  act  of  1851,  which  declares  that  ^  the  provisiona," 
(that  is,  all  the  provisions,)  of  the  code  apply,  among  other  caaea 
to  '*  fiiture  proceedings^  to  enforce  judgments,  in  actions  there- 
tofore commenced.  The  application  to  Mr.  Justice  Mitchell 
was  *^a  proceeding  to  enforce  a  judgment ;"  it  was  a  proceeding 
had  after  the  amending  act  took  effect,  and,  therefore,  a  ^  fatore 
proceeding."  It  was  consequently  within  the  very  letter,  as  it 
clearly  was  within  the  obvious  reason  and  spirit,  of  the  act. 

To  give  to  the  code  this  construction,  it  is  said,  would  be  to 
make  it  a  retrospective  law.  Every  retrospective  law  is  not 
necessarily  objectionable.  The  criticism,  in  that  respect,  applies 
only  to  the  creation  of  new  penalties  or  forfeitures,  and  not  to 
merely  remedial  acts.  The  legislature,  say  the  conrt  in  Stock- 
ing  V.  Hwnt^  (8  Dewto,  274,)  may  ^ange  the  remedy  upon,  b«t 
not  the  terms  or  obligations  of,  a  contract.  They  may  even 
abolish  distress  for  rent  on  antecedent  leases.  (  Guild  v.  JSog^^i^ 
8  Barb.  502.) 

Order  appealed  from  aiffiimed  with  oostft. 

[New-York  General  Term,  December  6, 1856.  Sdmends,  iUIKkteS,  JBf- 
wards  and  BonneU,  JuBtices.] 
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Wilson  vs.  The  Gbnbsee  Mutual  Insurance  Company. 

Where  an  insurance  is  effected  upon  goods  belonging  to  a  copartnership,  a 
transfer  of  interest  in  the  partnership  property,  and  in  the  policy  of  insur- 
ance, ttom  one  partner  to  the  other,  will  not  prevent  a  recovery,  in  case  of 
loM ;  notwithstanding  a  clause  in  the  policy  declaring  that  the  interest  of 
the  assured  th^Rsio  |s  not  aasigoalile,  without  the  written  consent  of  the 
insurers. 

An  assignment  Irom  one  partner  to  another  is  not  witl^in  th?  principle  op 
which  the  prohibition  is  founded. 

Where  a  policy  requires  that  in  case  any  other  insurance  shall  be  made,  upon 
the  same  property,  notice  shall  be  given  to  the  insurers  and  indorsed  upon  the 
policy,  a  notice  given  to  an  agent  and  surveyor  of  the  insurers,  regularlj 
appointed,  and  having  authority  to  receive  ^>plicatioipB  for  insurancei  is 
sufficient. 

This  was  aa  action  upon  a  p<dioj  of  iBsiiranoe  for  $2000,  is- 
sued by  the  defendants  to  the  firm  of  A.  H.  Dixon  &  Co.  of  De- 
catur, Michigan,  on  the  goods  and  stodi  in  their  store  at  Decatnr. 
The  firm  was  composed  of  A.  H.  Dixon  and  Samuel  6.  Goss. 
The  policy  was  issued  December  26t2i,  1849.  They  dissolTcd 
partnership,  and  Goss  sold  out  to  Dixon  all  his  interest  in  the 
concern,  including  the  property  insured,  on  the  Ist  of  March, 
1850.  The  store  with  all  its  contents  was  destroyed  by  fire, 
June  19tb,  1850,  and  goods  and  stock,  exceeding  the  amount  of 
insurance,  4^&troyed.  A.  H.  Dixon,  surviving  partner,  on  the 
15th  di^y  cS  March,  1851,  assigned  the  claim  and  policy  to  the 
plain tifi*,  who  commenced  this  acticm.  The  defendants  contended 
that  the  assignment  by  Goss,  one  of  the  copartners,  to  Dixon,  of 
all  his  interest  in  the  concern,  without  the  consent  of  the  com- 
pany in  writing,  rendered  the  policy  void.  It  was  proved  that 
at  the  time  of  the  dissolution  Dixon  called  upon  G.  M.  L,  Park, 
the  agent  of  the  company  at  Kalamazoo,  Michigan,  through 
whom  the  policy  was  originally  issued,  and  '^  obtained  through 
him  the  consent  of  the  company  to  the  transaction."  He  men- 
tioned to  Park  the  necessity  of  having  the  consent  of  the  com- 
pany indorsed  upon  the  policy  in  writbg.  Park  replied  that 
under  the  circumstances  it  was  not  necessary;  that  they  would 
not  require  it,  because  there  was  no  alienation  of  property,  no 
third  person  taken  in,  and  no  sale  contrary  to  the  stipulatioiisof 
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the  policy.  The  defendants  likewise  contended  that  the  policj 
was  avoided  by  the  omission  of  the  assured  to  giye  notice,  or  ob- 
'  tain  the  consent  of  the  company  to  an  insurance  effected  with 
the  Columbus  Insurance  Company  of  Ohio,  for  $2000j  upon  the 
same  property,  on  the  5th  day  of  !A.pril,  1850.  It  was  proyed 
that  Dixon  gave  notice  of  this  insurance  to  Park,  who  indorsed 
an  acceptance  of  the  same  upon  the  policy,  on  the  8th  day  of 
April,  1850.  The  defendants  proved  that  they  had  issued  to 
Park  a  certificate  of  agency,  stating  that  he  '^  had  been  regularly 
appointed  an  agent  and  surveyor  of  the  company,  and  is  duly 
authorised  to  take  applications  for  insurance  in  the  said  company.'' 
The  cause  was  tried  at  the  New-York  circuit  in  Sept.  185^ 
before  Justice  Roosevelt ;  when  a'  verdict  was  taken  for  the 
plaintiff  for  $2144,  subject  to  the  opimon  of  the  court  on  a  case. 

J,  Sherwood,  for  the  plaintiff. 

L.  N.  Bangs,  for  the  defendants. 

By  the  Court,  Roosevelt,  J.  In  the  contract  of  insurance 
perfect  good  fidth  is  indispensable.  To  guard  against  frauds, 
underwriters,  almost  universally,  insist  upon  knowing  whom  they 
insure  and  how  much  is  insured,  whether  by  themselves  or  others* 
Hence  the  policy  cannot  be  transferred,  nor  the  insurance  in- 
creased, without  their  consent.  Is  an  assignment  from,  one 
partus  to  another  within  the  principle  on  which  the  prohibitioQ 
is  founded? 

When  underwriting  for  a  firm  the  insurers  are  presumed  to 
know,  and  to  be  satisfied  with,  each  and  every  of  its  membere. 
They  are  also  presumed  to  know,  that  on  the  death  of  either  of 
two  partners,  the  survivor,  for  all  purposes,  becomes  the  sole 
legal,  and,  on  a  fisivorable  state  of  the  account,  the  sole  equitable 
owner  of  the  partnership  asseiis.  They  know  too  that  on  a  vol- 
untary dissolution  of  the  firm,  if  one  partner  has  drawn  out  m<Nre 
than  his  share  the  other  will  thereby  have  been  made  the  sole 
owner  of  the  assets  remaining.  They  therefore  agree,  in  effect 
— for  such  is  the  legal  inference — ^that  a  transfer  of  interesl, 
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from  one  partner  to  the  other,  is  within  tiie  original  understand- 
ing, and  that  it  shall  form  no  objection,  in  esse  of  loss,  to  the 
right  of  recoTery.  It  is  an  assent,  necessar&y  impliied  from  the 
nature  of  the  contract,  and  given  in  adtance^  and  therefore 
reijuiring  no  snbseqnent  notice. 

The  next  difScnlty  in  the  case  arises  ont  of  the  Want  of  notice, 
as  is  alleged,  of  the  second  insurance,  in  the  Oolumbtis  company. 
These  insnrance  companies,  it  appears,  are  fr^uentlj,  and  very 
naturally,  more  anxious  to  obtain  premiums  than  to  pay  losses. 
''  Let  each  man  (say  they,  in  the  nota  bene  printM  at  the  foot 
of  every  policy)  induce  his  neighbor  to  insore^  atid  the  secttrifry 
and  business  can  speedily  be  doubled."  And  in  pmnsroance  of 
the  same  system  they  establish  agencies  in  numerous  and  eten 
distant  places,  to  such  an  extent  that  every  pffi^n  dealing  with 
them  would  seem  from  their  by-laws  to  have  an  "  agent,  (or 
rather  '  the  agent')  of  said  company  in  his  vicinity."  Under 
the  circumstances  is  not  notice  to  such  an  agent  notice  to  the 
principal  ? 

Every  agent  is  presumed  by  law — and  may  also  be  presumed 
by  all  persons  innocently  dealing  with  him — to  possess  every 
power  necessary,  or  naturally  incident,  to  his  agency.  In  the 
case,  then,  of  an  insurance  company,  systematically  transacting, 
and  even  soliciting,  business  at  points  remote  from  its  primary 
location,  what  powers  might  reasonably  be  assumed  to  have 
been  conferred  by  it  upon  a  person  permanently  established,  and 
publicly  held  out  to  the  world,  as  "  the  agent  of  the  Genesee 
Mutual  Insurance  Company  ?"  or  rather,  for  that  ia  die  only 
point  necessary  to  be  considered,  was  the  power  of  Ireceiving  no- 
tices of  other  insurances  on  the  same  property  and  indorsing 
them  on  the  policy,  among  the  reasonably  to  be  presumed  pow- 
ers 1  That  Dixon  the  insured,  so  snpposed,  is  {n%  prored ;  and 
that  Psi'ks,  the  agent,  entertained  the  sttme  belief,  is  shown  by 
his  indorsement  on  the  policy,  signed  "  G.  M.  L.  Park,  agent." 
The  policy  provides  that  notice  shall  be  given  to  the  "company," 
but  spcpcifies  no  particular  agent  through  "whofm  it  is  to  be  fp^vea. 
It  also  provides  that  the  insured  '<  shall  have  the  saoM  ladofsad" 
on  the  inetranlent,  but  it  does  not  say  by  whom  the  ifidorseiAent 
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shall  be  made.  In  the  absence,  then,  of  all  express  indication 
on  the  part  of  the  company,  what  more  natural  on  the  part  of  the 
dealer,  than  to  look  to  "  the  agent  in  his  vicinity,"  the  penioii 
held  out,  and  publicly  advertised  as  such  by  the  company  itself? 

There  is  no  pretense  of  fraud.  No  attempt  was  made  at  con- 
cealment. No  effort  to  recover,  from  both  companies  ih  the  ag- 
gregate, more  than  the  actual  loss.  The  defense,  therefore,  on 
this  point,  is  purely  technical.  Such  defenses,  where  there  has 
been  perfect  fair  dealing  on  the  part  of  the  assured,  in  modem 
times,  are  not  favored  by  either  judges  or  jurors ;  nor  are  they 
in  accordance,  as  I  conceive,  with  the  true  interests  of  the  insu- 
rers themselves,  or  with  the  general  sense  of  the  community. 
That  sense  is  usually  common  sense.  And  it  cannot  be  too  often 
repeated,  that  common  sense  and  common  honesty  are  the  true 
sources  of  common  law. 

Our  conclusion  is  that  the  verdict  of  the  jury,  taken  subject 
to  the  opinion  of  the  general  term,  was  right,  and  that  judg- 
ment thereon  must  be  entered  for  the  plaintiff. 

[Nbw-Tork  Genbral  Term  December  6, 1868.  Edmonds,  Edvards,  BSkhdl 
and  RooxvtUj  Joaticea.] 


The  Farmers'  Loan  and  Trust  Company  and  R  W. 
Rogers  vs.  Hunt. 

On  thelst  of  October,  1842,  R.  gave  H.  a  cimtrict  for  821  acres  of  land,  at 
$100  per  acre,  payable  in  installments  as  follows :  $600  on  the  1st  of  Norem- 
ber,  1842;  S600  on  the  1st  of  May,  1848;  $1000  on  the  1st  of  May,  1844; 
$1000  on  the  1st  of  May,  1845;  $1000  on  the  1st  of  May,  1846,  and  the 
balance  in  four  eqnal  annual  payments  thereafter,  with  annual  interest  fhira 
May  1, 1848.  It  was  also  agreed  that  when  $2000  were  paid,  R.  ahoold 
giro  deeds  of  "  certain  parts  "  of  the  tract,  and  receive  bonds  and  mortgagea. 
B.  also  stipulated  that  he  would  "  see  that  Stanley-street  was  continued  and 
opened  to  said  H/s  northern  line."  And  H.  agreed  to  continue  and  open 
the  same  to  the  road  on  the  south  line  of  lot  No.  87.  And  at  the  expiration 
of  the  term  of  the  contract,  the  payments  having  been  fhlly  complied  with, 
B.  agreed  to  convey  the  premises  to  H.  In  an  action  brought  by  R.  i 
Xbm  ooDtract,  before  all  the  payments  had  become  due ;  fiUd» 
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1.  That  as  the  final  deed  was  not  to  be  executed  until  all  the  payments  were 
made,  so  R.  was  not  obliged  to  continue  and  open  Stanley-street  until  such 
(Mtyments  were  completed ;  and  that  his  omission  to  open  the  street  was  no 
defense  to  the  suit. 

2.  That  the  action  having  been  commenced  before  the  last  payment  had 
become  due,  and  before  H.  was  entitled  to  a  couTeyance,  he  was  not  enti- 
tled to  recoupe  the  damages  sustained  by  him  in  consequence  of  the  fltilure 
of  R.  to  continue  and  open  Stanley-street. 

8.  That  this  vras  not  a  case  in  which  the  law  would  infer  that  the  parties  in- 
tended the  street  should  be  opened  within  a  reasonable  time  tSier  the  making 
of  the  contract 

4.  That,  the  meaning  of  the  provision  in  the  contract  respecting  interest,  was 
not  that  interest  fh)m  the  1st  of  May,  1843,  should  be  paid  only  upon  the 
installments  which  became  due  after  May  1, 1846,  but  that  all  the  install- 
ments which  should  become  due  after  the  1st  of  May,  1848,  should  draw 
interest  from  that  date.    Mitchell,  J.  dissented. 

This  was  a  motion  by  the  plaintiffs  for  a  new  trial,  on  a  bill 
of  exceptions.  In  October,  1888,  the  plaintiff,  B.  W.  Rogers, 
conveyed  a  large  tract  of  land  to  the  Farmers'  Loan  and  Tmst 
Company,  in  trust  for  his  creditors.  In  October,  1842,  with  the 
assent  of  the  company,  he  contracted  with  the  defendant  Hunt 
to  convey  to  him  a  part  of  the  tract,  supposed  to  contain  82^ 
acres,  at  $100  per  acre.  It  in  fact  contained  only  79tVt  acres, 
and  was  by  the  agreement,  to  be  paid  for  accordingly ;  so  that 
the  whole  purchase  money  was  to  be  $7,969.  The  money  was 
to  be  paid,  $500  on  the  1st  of  November,  1842,  $500  on  the 
1st  of  May,  1843,  '^one  thousand  dollars  on  the  first  day  of 
May,  annually  for  three  years,  from  and  after  the  1st  day  of 
May,  1848,  and  the  balance  in  four  equal  annual  payments  from 
and  after  the  Ist  day  of  May,  1846,  with  annual  interest  fi^m 
the  1st  day  of  May,  1843."  The  agreement  then  contained  this 
clause :  ''  And  when  two  thousand  dollars  shall  have  been  paid, 
said  Rogers  agrees  to  give  deeds  of  certain  parts  of  said  tract, 
and  receive  bonds  and  mortgages  by  said  Hunt,  paying  all 
expenses  of  such  bonds  and  deeds  and  recording.  It  is  also 
further  agreed  that  said  Rogers  is  to  see  that  Stanley-street 
is  continued  and  opened  to  said  Hunt's  north  line,  and  said  Hunt 
agrees  to  continue  and  open  the  same,  three  rods  wide,  to  the.' 
road  oa  the  south  line  of  lot  No.  8T.    And  at  the  ezpitafion  0^ 
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the  term  of  this  contract,  the  payments  having  been  fully  ooni' 
plied  witb./'  Jlogera  agreed  to  convey  the  land  to  Hunt  or  his 
assigns.  A  fiurtber  agreement  w«6  added,  that  Hunt  was  to 
have  possession  of  the  house  and  so  much  of  the  bam  as  would 
be  necessary  to  stable  his  horses,  and  store  their  feed,  from  1 
November,  1842,  to  1  April,  1843,  at  such  rent  as  should  be 
awarded  by  arbitrators,  said  amount  to  be  allowed  to  Mills,  a 
tenant,  in  reduction  of  his  rent  to  1  April,  1848 ;  at  which  last 
day  Hunt  was  *^  to  take  possession  of  all  the  above  described 
premises/^  Qunt  was  to  occupy  a  garden,  door  yard,  and  privi- 
lege in  the  bam  yard,  from  November,  1842}  to  April  1/1843, 
Mills  to  oceupy  the  rest  of  the  land  until  the  expiration  <^  his 
lease,  viz.  April  1,  1843. 

The  complaint  alleged  that  Hunt  had  paid  on  said  agreement, 
the  following  sums  at  the  several  times  mentioned,  and  nomorey 
viz :  On  the  l9t  day  of  October,  1842,  he  gave  a  note  for  $&00, 
due  on  the  Ist  day  of  November  then  next,  which  was  paid  od 
the  14th  day  of  October,  1842,  and  on  which  payment  interest 
was  to  be  allowed  until  the  first  day  of  May  then  next ;  that  od 
the  6th  day  of  December,  1842,  he  paid  $100,  on  which  interest 
was  to  be  allowed  until  the  1st  day  of  May  then  next.  That  on 
the  12th  day  of  December,  1842,  he  paid  $100.  On  the  18tli 
day  of  April,  1848,  he  paid  $^4,65,  which,  with  interest  <tt 
the  several  payments  up  to  the  1st  of  May,  1848,  amounted  to 
$1000.  On  the  26tb  September,  1848,  he  paid  in  cash  $959,50, 
and  them  wa^  allowed  $40,50,  making  $1000  dollars  for  the 
third  installment  on  the  said  agreement.  On  the  22d  day  of 
February,  1844,  h^.  gave  a  bond  and  mortg^^  to  secure  the 
payment  of  $900,  to  be  applied  on  the  said  agreement.  That 
the  resi4Kie  tb^repf  remained  wholly  unpaid ;  that  Hunt  had 
occupied  the  premises  since  the  said  agreement  was  made,  md 
still  occupied  them,  but  wholly  neglected  and  refused  to  pay  se 
much  of  the  said  unpaid  balance  of  purchase  money  as  had 
become  dpe;  that  the  plaintiffs  were  both  interested  in  sod 
entitled  to  portions  of  the  said  balance  so  due,  and  united  in 
t)^i&aption  in  order  to  recover  th^  same ;  that  tbey  had  alwajps. 
^^.  ^Wb^  flind  wiUinit  to  (»pv/e]r  tt)#  jpr#iM9«^  tP  JB^qrti  iw 
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good  Warranty  deeds  as  required  by  the  said  agreement,  on  his 
paying  the  sums  diie  therefor,  and  complying  \^ith  the  said 
agreement  on  his  part,  uid  were  still  willing  and  offered  to  do 
so  upon  such  payment  being  made;  that  the  amount  now 
remaining  due  on  the  said  agreement  was  the  sum  of  $7,485,63, 
with  interest  from  the  Ist  day  of  May,  1849,  and  that  the  Yurther 
sum  of  1^1,830,31  would  beecHoe  due  thereon  on  the  1st  day  of 
May,  1850«  The  plaintiffs  therefore  demanded  judgment  for  the 
said  sum  of  $7,485,68,  due  <m  the  said  1st  day  of  May,  1849^ 
with  interest  from  that  day,  together  with  their  costs. 

The  defendant,'  in  his  answer  denied  that  the  plaintiffs  had 
been  r^y  and  willing  to  convey  the  said  premises  by  good 
warranty  deeds,  on  the  payment  by  the  defendant  of  the  sums 
due  on  the  said  contract,  and  alleged  that  the  plaintiffs  claimed 
more  than  the  balance  due  on  the  contract,  and  he  denied  that 
the  sum  of  $7,485,63  was  due  on  said  agreement,  and  that>the 
sum  of  $1,380,31  would  become  due  thereon  on  the  1st  day  of 
May,  1850.  The  defendant  further  alleged  that  the  knds 
described  in  the  c(Hnplaint,  were  ^t  the  time  of  the  making  of 
the  said  agreement,  located  south  of  the  village  of  Mount  MorriSi 
and  adjoining  the  same,  and  that  they  were  convenient  of  access 
to  said  village^  and  for  these  reascms  were  valuable  for  village 
lots,  and  that  the  said  lands  w^e  purchased  by  the  defendant 
for  the  purpose  of  sobdinding  the  same  into  smaller  lots  and 
makJHig  sales  thereof,  as  was  well  understood  by ^  the  agent  of 
the  plaintiff  Rogers,  when  the  said  agreement  was  made ;  and 
that  tlierefor^  it  became  important  to  the  defendant  in  further- 
ance of  this  object,  that  Stanley-street  in  said  village  should  be 
extended  to  the  north  line- of  the  lands  described  in  the  said 
agreement,  and  that  be  should,  have  deeds  <^  certain  parts  of 
said  tract  after  the  payment  by  the  defendant  of  die  sum  of 
$2090,  aocording  to  the  pro^ioas  of  the  agreement.  But  that 
ti»  sud  Rogers  had  not  caused  the  said  Stanley-street  to  be 
opened,  nor  had  be  given  Hunt  deeds  of  certain  parts  of  said 
tract,  uad  reoieived  bonda  and  mortgages  therelbr,  although  he 
hod  been* often  requested  to  make  and  deliver  said  deeda  since 
th»  pifMnl  by  tlie  defimdant  of  th«  sum  of  $2000  oft  tiiie  «oo« 
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tract,  and  the  defendant  offered  and  was  willing  to  assign  to  said 
Rogers  bonds  and  mortgages,  and  did  assign  to  him  bonds  and 
mortgages  to  secure  large  portions  of  said  money,  which  by  the 
agreement  the  said  Hunt  was  bound  to  pay ;  by  reason  whereof 
the  defendant  had  lost  the  opportunity  of  making  sale  of  divers 
portions  of  said  tract,  and  had  otherwise  suffered  damage  to  a 
large  amount,  to  wit,  to  the  amount  of  $5000,  which  he  claimed 
and  insisted  should  be  allowed  to  him  by  way  of  recoupment 
against  the  sum  actually  due  and  unpaid  from  the  defendant^  on 
the  contract. 

The  plaintiffs  put  in  a  reply,  denying  the  allegations  in  the 
answer.  The  cause  was  tried  at  the  New- York  circuit  in 
November,  1851,*  before  Justice  Edwards.  The  plaintiffs  proved 
the  execution  of  the  deed  from  Rogers  to  the  Farmers'  Loan  and 
Trust  Company,  dated  Jan.  SO,  1847,  and  a  declaration  of  trust, 
of  thd  same  date,  executed  by  that  company  to  Rogers,  declaring 
the  trusts  by  which  the  lands  embraced  in  the  deed  were  held 
by  the  Trust  Company;  also  the  contract  mentioned  and  set 
forth  in  the  complaint ;  and  the  plaintiffs  proved  the  amount 
due  upon  the  contract. 

The  plaintiffs  then  rested,  and  the  counsel  for  the  defendants 
moved  for  a  nonsuit  for  the  following  reasons.  1st  That  it  did 
not  appear  that  Stanley-street  had  been  opened  by  the  plaintiff 
Rogers  according  to  the  terms  of  said  contract.  2d.  That  it 
appeared  from  the  plaintiffs'  evidence,  that  when  the  contract 
was  made,  Rogers  had  no  title  to  a  large  part  of  the  premises 
described  in  said  contract.  This  motion  was  denied  by  the 
court,  and  defendant's  counsel  excepted.  The  defendant  then 
called  as  a  witness,  George  W.  Branch,  who  testified  that  Stan* 
ley-street  in  the  village  of  Mount  Morris,  had  never  been  opened 
to  the  north  line  of  the  land  described  in  the  contract.  Greorge 
Hastings  on  the  part  of  the  defendant  also  testified,  that  at  the 
request  of  the  defendant,  on  the  30th  day  of  April,  1845,  he 
prepared  a  deed  of  a  certain  portion  of  the  premises  described 
in  said  contract,  which  he  gave  to  Stephen  Summers,  who  was 
agent  for  B.  W.  Rogers,  at  that  time  residing  in  Mount  Morris^ 
nAi  in  the  name  of  the  defendant,  demanded  a  eQuveyaDoe 
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of  the  premises  described  therein,  and  at  the  same  time  offered 
to  secure  the  payment  of  such  part  of  the  purchase  money  unpaid 
on  such  contract,  as  should  be  in  proportion  to  the  value  of  the 
premises  described  in  the  deed,  as  compared  with  the  uncon- 
veyed  portion  of  the  premises  described  in  the  contract,  and 
that  he  made  another  similar  demand  on  the  8th  day  of  Decem- 
ber, 1845,  and  that  Rogers,  at  the  time  of  these  demands,  re- 
sided in  the  city  of  New-Tork.  The  defendant  then  called  as 
a  witness  George  W.  Branch,  who  testified  that  a  street  had 
been  opened  on  the  premises  in  question,  by  the  defendant,  on 
an  extension  of  the  line  of  Stanley-street,  in  the  village  of 
Mount  Morris ;  that  the  land  lying  on  both  sides  of  said  street 
was  suitable  for  village  building  lots.  The  witness  then  testified 
to  certain  facts  tending  to  show  the  damage  the  defendant  had 
suffered,  in  consequence  of  the  failure  of  the  plaintiff  Rogers 
to  open  said  street,  and  also  in  consequence  of  his  neglect  to 
convey  the  portions  of  said  premises  for  which  a  deed  had  been 
demanded  of  said  Summers. 

The  testimony  being  closed,  the  justice  charged  the  jury,  as 
follows :  That  the  plaintiff  Rogers  was  not,  by  the  contract, 
bound  to  open  Stanley-street  to  the  north  line  of  the  premises 
described  therein,  until  all  the  payments  had  become  due; 
and  inasmuch  as  this  action  was  commenced  before  the  last  pay-: 
ment  had  become  due,  the  defendant  was  not  entitled  to  recoupe 
in  this  action  his  damages,  in  consequence  of  the  failure  of  said 
Rogers  to  open  said  street.  That  the  portion  of  the  contract  pro- 
viding that  said  Rogers  should  give  deeds  of  certain  parts  of 
said  tract,  after  the  defendant  had  paid  two  thousand  dollars,  was 
Yoid  for  uncertainty.  That  the  plaintiffs  were  entitled  to  recover 
the  unpaid  portion  of  the  purchase  money  mentioned  in  said  con- 
tract which  was  due  at  the  commencement  of  this  action,  with 
interest  on  the  whole  amount  unpaid  from  the  first  day  of  May, 
1843.  To  this  charge  and  each  portion  thereof,  the  counsel 
for  the  defendant  excepted.  The  jury,  under  direction  of  the 
court,  rendered  a  verdict  for  the  plaintiffs  for  the  sum  of 
$7872,87. 
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Geo.  BaatingSy  for  the  defendant.  ' 

Edwards,  J.  This  action  is  brought  upon  a  contract  made  by 
Rogers,  one  of  the  plaintiffis,  with  the  defendant,  for  the  sale  of 
a  tract  of  land.  The  contract  is  dated  on  the  1st  day  of  No- 
vember, 1842,  and  provides  that  the  consideration  money  shall 
be  paid  in  certain  installments,  and  that,  after  all  the  payments 
shall  be  made  as  agreed  by  the  parties,  Rogers  shall  execute  a 
warranty  deed  of  the  premises  to  the  defendant.  The  action 
was  commenced  before  all  the  payments  had  become  due. 

The  defenses  set  up  were :  First,  that  Rogers  had  not  per- 
formed that  part  of  the  contract  in  which  he  agrees  that  when 
two  thousand  dollars  shall  have  been  paid,  he  will  give  deeds  of 
certain  parts  of  the  tract  agreed  to  be  sold ;  and  second,  that 
he  had  not  caused  Stanley-street  to  be  continued  and  opened 
to  the  defendants'  north  line,  and  that  the  defendants  should  be 
allowed  the  damages  sustained  by  reason  thereof,  by  way  of 
recoupment.  The  justice  before  whom  the  cause  was  tried  de- 
cided that  that  part  of  the  contract  on  which  the  claim  first  set 
up  by  the  defendant  was  founded,  was  so  uncertain  and  unin- 
telligible that  no  effect  could  be  given  to  it,  and  this  deciskm 
seems  to  have  bee&  acquiesced  in ;  at  least  no  objection  was 
made  to  it  upon  the  argument  In  reference  to  the  second  claim 
of  the  defendant,  the  judge  charged  that  inasmuch  as  this 
action  was  commenced  before  the  last  payment  had  become  due, 
the  defendant  was  not  entitled  to  any  recoupment  in  this  action 

It  will  be  observed  that  no  time  is  mentioned  when  Rogers  is 
to  cause  Stanley-street  to  be  continued  and  opened,  aad  this 
can  only  be  ascertained  by  reference  to  other  parts  of  the  cor- 
tract,  taken  in  connection  with  the  act  to  be  done. 

The  opening  of  the  street,  so  far  aa  we  have  the  meana  of 
knowing,  could  be  of  no  benefit  to  the  defendant,  except  as  in- 
cidental to  his  ownership  of  the  land  agreed  to  be  conveyed  to 
him ;  and,  as  he  could  derive  no  advantage  from  the  perfemH 
ance  of  this  part  of  the  contract  until  he  received,  or  was  en- 
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titled  to  receive  a  conveyance,  bo  he  could  sustain  no  damage 
from  its  non-performance.  It  would  ^eem,  then,  to  be  a  reason* 
able  inference,  that  the  parties  intended  that  the  defendant 
should  have  the  benefit  of  t^e  incident  when  he  was  entitled  to 
the  benefit  of  the  principal,  that  is,  when  he  was  entitled  to  a 
conveyance  of  the  premises. 

It  is  contended,  however,  on  the  part  of  the  defendant,  that 
in  this  case  the  law  will  infer  that  the  parties  intended  that  the 
street  should  be  opened  within  a  reasonable  time  after  the  mak- 
ing of  the  contract. 

There  are  many  cases  in  which,  the  parties  having  failed  to 
agree  upon  a  time  of  performance,  the  inference  will  and  must 
be  that  they  intended  that  the  act  agreed  to  be  done  should  be 
performed  within  a  reasonable  time  ;  as  where  a  party  agrees 
to  deliver  an  article  of  merchandise,  or  other  property,  at  a  par- 
ticular place,  and  at  a  certain  price,  and  no  time  of  perform- 
ance is  mentioned,  this  rule  of  construction  must  be  adopted, 
otherwise  the  contract  could  not  be  enforced.  But  is  it  neces- 
sary to  resort  to  this  rule  when  the  time,  though  not  mentioned, 
can,  as  in  this  case,  be  ascertained  from  the  nature  of  the  thing 
contracted  to  be  done? 

But  suppose  that  we  adopt  the  rule  of  construction  contended 
for ;  how,  then,  ought  the  case  to  be  presented  to  the  jury  ? 
It  will  certainly  not  be  contended  that  the  court  should  simply 
state  that  the  parties  must  have  intended  that  the  act  should  be 
performed  within  a  reasonable  time ;  and  the  jury  must  say 
whether  it  was  so  performed.  The  judge  at  the  circuit  would 
be  obliged  to  do  more  than  this.  It  would  be  necessary  for 
him  to  state  the  principles  which  the  jury  should  adopt  in  as- 
certaining whether  or  not  the  act  was  done  within  a  reasonable 
time.  The  rule  on  this  subject  which  was  laid  down  by  Baron 
Alderson,  in  the  case  of  Ellis  v.  Thompson^  (3  Mees,  ^  Welsh. 
445,)  is  undoubtedly  the  proper  one.  He  says  that  '<  the  correct 
mode  of  ascertaining  what  reasonable  time  is,  is  by  placing  the 
court  and  jury  in  the  same  situation  as  the  contracting  parties 
themselves  were  in  at  the  time  they  made  the  contract ;  that  is 
to  say,  by  placing  before  the  jury  all  those  circosuitances  which 

Vol,  XVI-  66 
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were  known  to  both  parties  at  the  time  the  contract  was  made, 
and  under  which  the  contract  itself  took  place."  If  we  apply 
this  ruk  to  the  present  case,  it  seems  to  me  that  the  only  in- 
structions which  the  court  could  give  to  the  jury,  would  be  that 
they  mast  ascertain  the  time  when  the  performance  would  be  ad- 
vantageous, and  the  non-performance  injurious  to  the  defendant, 
and  must  consider  that  as  the  reasonable  time  for  perf(nrmance 
intended  by  the  parties ;  or,  in  other  words,  that  in  this  case, 
die  reasonable  time  within  which  the  street,  which  was  the  mere 
incident  to  the  land  to  be  conveyed,  should  be  opened,  would  be 
ihe  time  when  the  principal  thing  to  which  the  incident  was  to 
be  attached,  was  agreed  to  be  conveyed.  But  suppose  that  ac- 
cording to  the  rule  which  should  be  laid  down  by  the  court,  the 
jury  would  be  obliged  to  infer  that  the  street  was  to  be  made 
before  the  land  was  to  be  conveyed,  what  would  be  the  rule  of 
damage?  The  defendant  not  being  the  owner  of  the  land,  he 
could  not  sustain  any  more  than  a  nominal  injury ;  and  of  course 
his  damages  would  be  merely  nominal.  It  seems  to  me,  then, 
that  according  to  any  rule  of  construction  which  has  been  sug- 
gested, we  are  led  to  the  conclusion  which  was  adopted  by  the 
judge  at  the  circuit,  that  before  the  last  payment  had  become 
due,  and  the  defendant  had  become  entitled  to  a  conveyance,  he 
could  not  reooupe  his  damages. 

There  were  two  cases  referred  to  upon  the  argument  by  way 
of  analogy,  but  H  seems  to  me  that  they  cast  but  little  light  upon 
the  question  before  us.  In  the  case  of  Rogers  v.  Salmon,  (8 
P.aige^  559,)  the  bill  alleged  that  during  the  prevalence  of  the 
speculating  mania  which  existed  some  years  since,  the  defendttut 
liad  been  induced  to  purchase  three  small  lots  in  a  lithographic 
•village  at  the  price  of  ^16,000 ;  .which  lots  were,  at  the  time  rf 
filing  the  bill,  of  no  value  except  for  pasturage ;  and  not  worth 
more  than  onersixth  of  the  sum  agreed  to  be  paid  for  them. 
One-fourth  of  the  purchase  money  had  been  paid,  and  a  bond 
and  mortgage  had  been  given  to  secure  the  payment  of  lihe  Teri- 
ifiae  of  the  $16^000,  with  interest  thereon.  The  bill  contuned 
0l;her  allegations,  and  set  ibrth  repreeentations  of  numenms 
j^htngs  wUeh  xmat  toim  done,  bictiriuoh  never  were  done^  lad 
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which  imposed  upon  the  credulity  of  the  defendant.  The  chan- 
cellor seemed  to  consider  this  a  case  of  great  hardship,  as  it 
clearly  was,  although  he  said  it  was  not  without  its  difficulties, 
and,  as  he  stated,  it  appeared  to  him  '<  to  be  inconsistent  with 
the  principles  of  equity,  as  well  as  of  sound  morality,  that  the 
plaintiff  should  compel  the  defendant  to  pay  his  bond  and  mort- 
gage,'  after  he  had  already  p^id  four  times  as  much  as  the  lots 
were  worth,  if  the  contemplated  improvements  should  not  be 
made."  He  then  referred  to  the  case  of  Dahelstm  v.  Weakleyj 
(3  Yerg,  It  178,)  and  said  that  upon  the  authority  of  that  case, 
and  upon  the  equity  arising  upon  the  several  matters  contained 
in  the  bill  of  complaint,  he  overruled  the  demurrer  which  had 
been  interposed,  and  he  concluded:  ^But  I  express  no  opinion 
as  to  the  nature  ortextent  of  the  relief  which  the  comphdnaiit 
will  be  entitled  to  if  all  the  facts  stated  in  his  bill  shall  eventu- 
ally turn  out  to  be  true."  There  is  an  essential  distinction 
which  destroys  all  analogy  between  the  two  cases  cited  and  the 
one  before  us ;  and  that  is,,  that  in  these  cases  the  party  seek- 
ing relief  had  received  a  conveyance  of  the  property,  and  the 
relief  was  granted  upon  purely  equitable  grounds,  arising  out 
of  the  extreme  hardship  of  the  case. 

The  next  exception  was  to  that  part  of  the  judge's  charge  in 
which  he  stated  that  the  plaintiffs  were  entitled  to  recover  the 
unpaid  p<Hrtion  of  the  purchase  money  mentioned  in  the  contract 
which  was  due  at  the  commencement  of  the  action,  with  inters 
est  on  the  whole  amount  unpaid  from  the  1st  day  of  May,  1848. 
The  contract,  it  wilt  be  observed,  was  made  in  the  month  of 
October  preceding  the  Ist  of  May,  1843,  and  after  making  cer- 
tain provisions  as  to  payments  before  that  date,  declares  that 
one  thousand  dollars  shall  be  paid  on  the  1st  of  May,  annually, 
f<»r  three  years,  from  and  after  the  1st  day  of  May,  1848,  and 
the  balance  in  four  equal  annual  payments,  from  and  after  iJie 
1st  day  of  May,  1846,  with  annual  interest  from  the  1st  day  of 
May,  1848.  It  seems  to  me  that  the  obvious  meaning  of  this 
part  of  the  contract  is,  not  as  was  contended  by  the  defendant's 
eounsel,  that  interest  from  the  1st  of  May,  1848^  should  be  paid 
only  upon  the  installments  which  became  due  after  the  Ist  day 
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of  May,  1846,  but  rather  that  all  the  installments  which  shonld 
become  due  after  the  Ist  of  May,  1843,  should  draw  interest 
from  that  date. 
I  think  that  the  motion  for  a  new  trial  should  be  denied. 

Roosevelt,  J.  The  leading  question  in  this  case  is,  was 
the  judge  right  in  charging  the  jury  that  Rogers  was  not  bound 
to  open  Stanley-street,  until  all  the  payments  had  become  due, 
and  that,  the  time  thus  allowed  not  having  expired,  he  was  not 
chargeable  with  any  breach  of  his  obligation,  or  with  any  dam- 
ages by  way  of  recoupment  for  such  supposed  breach.  Rogers, 
it  appears,  on  the  1st  of  October,  1842,  gave  Hunt  a  contract  for 
82i  acres  of  land  in  the  town  of  Mount  Morris,  Livingston  coun- 
ty, at  $100  per  acre,  payable  by  installmen|s,  as  follows :  $500 
on  the  Ist  November,  1842 ;  $500  on  the  1st  May,  1843 ;  $100 
on  the  Ist  May,  1844 ;  $1000  on  the  1st  May,  1845 ;  $1000  on 
1st  May,  1846 ;  and  the  balance  in  four  equal  annual  payments 
thereafter,  with  annual  interest  from  Ist  May,  1843  ;  thus  mak- 
ing the  whole  consideration  payable  on  or  before  1st  May,  1860. 
It  was  also  agreed  that  when  $2000  were  paid  Rogers  should 
give  deeds  of  "  certain  [without  saying  what]  parts"  of  the  tracts 
and  receive  bonds  and  mortgages.  Rogers  also  stipulated  that 
he  would  "see  that  Stanley-street  is  continued  and  opened 
[without  saying  when]  to  said  Hunt's  north  line,  and  said  Hunt 
agrees  [without  saying  when]  to  continue  and  open  the  same  to 
the  road  on  the  south  line  of  lot  No.  37."  "  And  at  the  expira- 
tion of  the  term  of^this  contract,  the  payments  having  been 
fully  complied  with,  said  Rogers  hereby  agrees  to  convey,  and 
authorize  his  heirs  and  assigns  to  convey  to  said  Hunt,  or  his 
heirs  or  assigns,  the  above  described  premises,"  &c.  Hunt  was 
to  have  partial  possession  on  the  1st  November,  and  full  posses- 
sion on  the  1st  April  after  the  contract.  On  this  statement  it 
would  seem  obvious  that  Rogers  was  not  to  make  the  final  deed 
until  all  the  payments  were  completed ;  and  what  reason,  in  the 
absence  of  express  stipulation,  is  there  to  imply  that  he  was  to 
make  the  continued  street  before  such  fulfillment ;  and  that  too 
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without  any  request  (for  none  is  pretended)  on  the  part  of  Hunt 
to  do  so? 

Ordinarily,  I  admit,  where  no  time  is  mentioned,  a  reasonable 
time  is  presumed.  But  this  reasonableness,  in  all  cases,  de- 
pends upon  the  nature  of  the  transaction.  Is  it  reasonable  tncn 
in  this  case  to  say  that  Rogers  was  to  incur  the  expense  of  open- 
ing the  street  before  he  knew  whether  Hunt  would  fulfill  even 
the  first  payment?  Certainly  not.  At  which  payment,  then, 
was  it  to  become  reasonable,  if  at  any  before  the  last?  Rogers 
was  not  to  part  finally  with  his  land  till  then;  and  why 
should  he  part  with  his  money,  in  causing  a  street  to  be  contin- 
ued ?  Hunt,  after  the  first  payment  of  $500,  might  have  become 
bankrupt  or  have  abandoned  the  contract.  Was  Rogers,  unless 
he  so  expressly  agreed,  to  take  the  risk  of  these  casualties  ?  If  the 
land,  unpaid  for,  came  back  to  him,  it  might  well  be  that  a  street 
cut  through  it,  instead  of  being  an  improvement,  besides  its  cost, 
would  have  been  in  his  eyes  a  positive  injury.  Still,  he  might, 
if  he  saw  fit,  have*  stipulated  to  do  the  act,  or  rather  "  to  see" 
the  act  done ;  and  in  that  case  the  court  would  have  said  stat 
pro  ratione  voluntas.  In  the  absence,  however,  of  any  expres- 
sion to  that  eifect,  it  seems  to  me  unreasonable  to  imply  that  he 
intended  to  make  the  street,  any  more  than  the  deed,  before 
'*  the  payments  were  fully  complied  with." 

At  all  events,  if  any  time  other  than  that,  is  to  be  judicially 
interpolated  into  the  instrument,  and  a  supposed  omission  of  the 
parties  to  be  thus  supplied  by  the  court,  on  the  ground  of  a 
doubtful  reasonableness,  it  should  be  accompanied  at  least  with 
a  qualification  quite  as  reasonable — that  the  act  was  to  be  done 
by  Rogers  when  reasonably  requested  by  Hunt  And  as  no 
such  request  was  made,  no  default  in  that  view  was  incurred. 

The  charge  therefore  was  correct,  and  a  new  trial  ought  not 
to  be  granted. 

Mitchell,  J.  One  question  raised  was  whether  the  defend- 
ant was  to  pay  interest  from  May  1st,  1848,  on  the  three  several 
auins  of  $1000,  which  were  to  be  paid  annually  for  three  years 
from  that*day;  and  also  on  the  balance  of  the  purchase  money ; 


526  OASES  IN  THE  SUPREME  OOTJET. 

The  Farmers'  Loan  and  Trust  Company  «.  Hani. 

—  — — .  ■ 

or  to  pay  sucli  interest  Only  on  the  balance.  The  defendant 
contends  that  it  was  to  be  paid  only  on  the  balance ;  and  he 
refers  as  part  of  his  argument,  to  the  conduct  of  the  parties 
shortly  after  the  contract  was  made,  as  stated  in  the  complaint, 
namely,  that  on  the  14th  of  October,  1842,  he  paid  $500 ;  that 
in  December,  1842,  he  paid  two  sums  of  $100  each;  and  in 
April,  1843,  he  paid  $274,65 ;  on  all  of  which  sums  interest  was 
allowed  to  May  1st,  1843 ;  and  that  on  the  26th  of  Sept^nber, 
1843,  he  paid  $959,50,  on  which  he  was  allowed  $40,50 ;  mak- 
ing it  thus  equal  to  $1000,  calculating  interest  to  May  Ist, 
1844. 

Where  such  an  ambiguity  as  this  exists,  it  is  a  better  guide 
to  the  true  meaning  of  the  parties  to  ascertain  what  is  the  ordi- 
nary and  reasonable  agreement  in  such  cases,  than  to  look  to 
acts  which  might  have  been  influenced  by  particular  circum- 
stances. Here,  by  the  agreeQ)ent,  Hunt  was  not  to  hare  pos- 
session of  any  part  of  the  premises  without  paying  rent,  except 
the  garden,  door  yard  and  a  privilege  in  the  bam  yard,  until 
April  1st,  1843.  He  was  to  have  the  house  and  part  of  the 
bam  on  the  1st  of  November,  1842 ;  but  for  that  he  was  to  pay 
rent.  The  parties  then  considered  that  the  possession  of  any 
part  of  the  premises  (except  these  small  privileges)  subjected 
Hunt  fairly  to  the  payment  of  rent.  That  repels  the  idea  that 
the  parties  meant  that  he  was  afterwards  to  occupy  the  whole 
for  three  years  from  May  1st,  1848,  without  paying  rent,  or  its 
ordinary  equivalent,  interest.  When  they  were  so  particular  as 
to  require  the  payment  of  rent  for  the  use  of  the  house  and  part 
of  the  bam,  for  five  months,  they  did  not  mean  to  allow  the  in- 
terest on  $3000,  part  of  the  consideration  of  about  80  acres  of 
land,  to  remain  unpaid  for  several  years,  and  the  purchaser  to 
be  in  full  possession  of  the  premises.  Interest  is  deemed,  usu- 
ally, the  equivalent  for  the  possession  of  the  premises;  and 
when  the  agreement  fairly  admits  of  the  interpretation  that 
interest  was  to  be  paid  from  the  time,  or  about  the  time,  pos- 
session was  to  be  taken,  that  is  the  most  reasonable  interpre* 
tation.  As  full  possession  was  to  be  given  on  the  Ist  of  April, 
1843^  it  ia  not  reasonable ;to  infer  that  the  intetestlo.be:paii 
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from  May  Ist,  1848,  ivas  not  only  on  the  balance  referred  to, 
bat  also  on  the  three  sums  of  $1000  each,  to  be  paid  in  three 
years  from  that  date.  The  acts  of  the  parties  referred  to,  allow 
the  defendant  interest  on  all  sums  that  he  paid  before  May  1st, 
1843,  only  to  that  date,  and  so  are  consistent  with  this  con- 
struction. The  payment  of  $959,50,  in  September,  1848,  was 
credited  to  the  defendant  as  $1000  paid  in  May,  1844.  That 
may  have  been,  not  as  showing  that  ho  was  entitled  to  that 
allowance,  but  by  agreement,  in  consequence  of  payment  in 
advance. 

The  judge  was  right  in  allowing  interest  from  the  Ist  of  May, 
1848,  on  all  the  sums  then  unpaid. 

The  more  important  question  is,  as  to  the  time  at  which  the 
plaintiff  was  bound  to  cause  Stanley-street  to  be  opened  to  Hunt's 
north  line.  The  judge,  at  the  circuit,  held  that  the  plaintiff 
need  not  do  this  until  the  whole  purchase  money  should  be  paid. 
It  is  right  to  look  at  the  purposes  of  the  parties,  as  shown  in 
their  agreement,  to  discover  their  meaning.  Stanley-street  is 
spoken  of  as  a  street  to  be  continued  to  Hunt's  north  line.  This 
indicates  that  it  was  then  in  existence,  but  not  yet  extended  far 
enough  to  reach  Hunt's  line.  Hunt,  in  purchasing,  required 
Rogers  to  agree  to  cause  the  street  to  be  continued  to  Hunt's 
north  line ;  and  Rogers  also  required  Hunt  to  agree  then  to 
continue  and  open  the  same  street  from  that  line,  three  rods 
wide,  to  the  road  on  the  south  line  of  lot  No.  37 ;  which  the 
boundaries  show  was  the  southern  boundary  of  the  land  bought 
by  Hunt.  Thus,  both  parties  made  it  a  matter  of  importance 
that  Stanley-street,  a  street  then  in  existence,  should  be  con- 
tinued to  this  land,,  and  through  it,  to  another  road.  They  thus 
showed  that  they  considered  the  access  to  this  property  by  that 
street  to  be  of  considerable  advantage  to  this  property ;  and  the 
access  to  the  road  on  the  south  line  of  the  purchase,  to  be  of 
equal  advantage  to  Rogers'  other  adjoining  property.  Hunt, 
too,  was  to  have  actual  possession,  and  under  a  ooutraet  which 
was  intended  to  require  Rogers  to  give  deeds  of  some  parts  of 
the  premises,  as  Hunt  should  sell  them.  Whether  this  inten- 
Haa  was  so  indefinitely  expressed  as  not  to  bind  Rogers,  or  tbe 
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contrary,  it  still  shows  the  meaning  of  the  parties.  It  could  not, 
then,  have  been  the  intention  of  the  parties,  that  a  street  which 
they  deemed  of  such  value  to  this  and  adjoining  property,  might 
be  kept  closed  by  either  for  seven  years  after  Hunt  should  take 
possession.  And  that  must  have  been  their  intention  if  the 
plaintiffs  were  not  bound  to  open  the  street  until  all  the  pay- 
ments should  become  due.*  The  result  would  be,  that  for  these 
seven  years.  Hunt  would  be  in  th»  possession  of  the  land,  and 
have  no  use  of  the  road,  which  he  deemed  so  valuable  as  to  make 
a  special  part  of  his  contract ;  and  that  during  all  that  time  he 
could  not  sell  to  advantage  any  parts  of  his  land,  which  would 
be  benefited  by  the  street,  although  he  had  provided  in  the 
agreement  that  on  sales  being  made,  he  might  pay  the  plaintiff 
in  mortgages.  This  is  contrary,  as  well  to  what  is  usual,  as  to 
what  is  reasonable. 

The  contract  also  shows,  by  implication,  that  there  was  not 
to  be  this  long  delay,  in  making  the  street.  Here  the  parties 
first  agree  that  Rogers  shall  sell  the  property ;  next,  they  treat 
of  the  payments,  in  order,  to  the  last ;  then  they  provide  that 
when  $2000  shall  have  been  paid,  Rogers  shall  give  deeds  of 
certain  parts ;  next  they  state  their  agreement  as  to  the  opening 
of  this  street ;  and  lastly,  they  provide  that  Rogers  is  to  convey 
the  premises  at  the  expiration  of  the  time  of  the  contract,  if  the 
payments  shall  have  been  fullj  complied  with.  Wh«n  any  thing 
is  to  be  done  at  a  future  or  remote  day,  they  so  expressly  state. 
They  state  when  each  payment  is  to  be  made,  from  1st  of  No- 
vember, 1842,  to  1st  of  May,  1843 ;  and  so  annually  to  1st  of 
May,  1850.  They  state  when  deeds  are  to  be  given  for  parts  of 
the  property ;  namely,  when  $2000  shall  be  paid.  Then  they 
state  the  agreement  as  to  this  street,  and  after  that,  they  state 
what  is  to  be  done  "  at  the  expiration  of  the  time  of  this  con- 
tract ;"  namely,  the  payments  having  been  fiilly  complied  with, 
Rogers  was  to  convey  to  Hunt.  It  is  not  that  at  the  expiration 
of  the  time  of  this  contract  he  was  to  convey  to  Hunt  and  open 
the  road ;  but  he  was  then  to  do  nothing  but  convey.  The  in- 
ference is  that  the  parties  meant  that  Rogers  should,  before 
this,  do  all  that  he  agreed  to  do,  and  not  that  he  was  not  to  com- 
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ply  with  his  agreement  to  open  the  street,  until  the  payments 
should  all  be  made.  The  agreement  of  Rogers  to  open  the 
street  coming  in  order  before  the  agreement  as  to  what  he  shall 
do  at  the  expiration  of  the  time  of  the  contract,  is  also  some 
slight  evidence  that  the  former  was  to  precede  the  latter  in  the 
performance. 

The  time,  then,  in  which  Rogers  should  have  made  the  street, 
would  be  a  reasonable  time  after  the  possession  of  the  land  was 
to  be  ^ven ;  and  Rogers  having  failed  to  do  thiS;  he  is  liable 
for  damages,  which  the  defendant  may  recoupe  in  this  action. 
This  is  the  more  reasonable,  as  Rogers  having  made  an  assign- 
ment in  trust  for  creditors,  the  remedy  of  the  defendant  by 
action  might  be  ineffectual. 

In  Rogers  v.  Salmon^  (8  Paige,  559,)  the  plaintiff  had. 
bought  three  lots  at  Staten  Island,  oT  the  defendants,  And  given 
them  a  mortgage  for  part  of  the  purchase  money.  At  the  time 
of  the  sale,  the  defendants  had  represented,  by  maps  and  other- 
wise, that  they  were  about  to  erect  a  dock  in  the  immediate 
vicinity  of  their  lots,  and  to  lay  out  the  a^oining  and  neighbor- 
ing lands  in  village  lots.  These  promissory  representations 
were  not  made  as  part  of  any  written  agreement,  but  yet  were 
in  such  form  that  the  chancellor  considered  they  restricted  the 
defendants,  in  equity,  from  enforcing  a  contract  which  was  en- 
tered into  partly  on  account  of  them,  unless  the  defendants 
would  carry  out  those  representations.  They  had  not  done  so, 
when  the  bill  was  filed  to  prevent  any  suit  on  the  bond  and 
mortgage.  It  does  not  appear  whether  the  mortgage  was  then 
due  or  not.  The  chancellor  sustained  the  bUI,  and  adopted  as 
authority  the  case  of  Dcnelscn  v.  Weakley^  (3  Yerg,  178.)  In 
that  case  the  representations  at  the  sale,  by  map^  and  otherwise, 
were,  that  a  canal  should  be  made,  to  connect  the  town,  in  which 
the  lots  sold  were  situated,  with  the  Tennessee  river.  The  canal 
was  commenced,  and  $10,000  expended  on  it,  and  was  then 
abandoned,  but  not  until  it  had  become  apparent  that  the  town 
never  would  be  settled,  and  that  the  canal  would  be  of  no  use. 
The  chancellor  say^  approvingly,  that  "  the  court  decided  that 
ihe  purchase  having  been  made  upon  the  fidth  of  the  represeo* 
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tations  made  at  the  sale,  and  the  vendors  not  having  gone  on  and 
completed  the  contemplated  improvements  within  a  reasonable 
thne  thereafter^  the  complainant  was  entitled  to  be  released 
from  the  contract  and  to  have  his  notes  cancelled."  (8  Paige^ 
564,  5.) 

It  was  equally  important  in  this  case,  that  the  street  should 
be  made  within  a  reasonable  time  after  the  contract  was  made 
or  possession  given,  as  it  was  in  the  other  two  cases  that  the 
dock  should  be  made  and  village  lots  and  streets  laid  out,  or  the 
canal  he  constructed  in  a  reasonable  time  after  the  contract.  It 
was  said  that  Hunt  could  not  make  his  part  of  the  street  until 
he  got  his  deed,  as  he  would  have  no  title  until  then  *  and  so  it 
could  not  be  intended  that  Rogers  should  make  his  part  before 
that  time..  Hunt  could  ma^e  the  street.  He  had  the  equitable 
title  to  the  land,  and  was  in  possession,  and  had  paid  part  of  the 
purchase  money.  His  control  of  the  property,  under  these 
circumstances,  could  not  be  disturbed,  if  he  paid  the  rest  of  the 
purchase  money ;  and  especially  could  he  not  be  prevented  from 
making  a  street,  which  by  the  contract  he  was  required  to  make 
at  sometime. 

The  court  held  that  that  part  of  the  agreement,  which  required 
Rogers  to  give  deeds  of  certain  parts  of  the  tract,  and  to  receive 
bonds  and  mortgages,  was  void,  for  uncertainty.  If  this  be  cor- 
rect, the  consequence  would  seem  to  follow  that  no  action  can 
be  maintained  on  the  contract.  This  was  a  material  part  of 
what  Rogers  was  t6  do,  and  must  have  been  a  valuable  part  of 
the  inducement  to  Hunt  to  agree  to  pay  the  price  which  he 
agreed  to  pay.  If  the  seller  can  avoid  fulfilling  all  that  he  is 
to  do,  on  account  of  its  uncertainty,  he  cannot  possibly  sustain 
an  action  on  the  contract,  against  the  buyer.  He  cannot-  get 
rid  of  an  that  he  is  to  do,  and  still  compel  the  other  party  to 
perform  what  that  other  agreed  to  do.  So,  if  he  gets  rid  of  a 
material  part  of  what  he  is  to  do,  for  a  like  cause,  he  cannot 
enforce  tho  contract  made  by  the  other ;  the  consideration  for 
which  was,  in  part,  his  doing  what  he  escapes  doing.  He  may 
recover  for  the  value  of  the  thing  received  or  enjoyed  by  the 
other  party,  if  that  do  not  exceed  the  price  which  the  other ' 
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to  pay ;  but  that  is  entirely  different  from  a  recovery  on  the 
contract.  Although  this  last  matter  was  not  argaed  at  the 
general  term,  it  is  material  to  consider  it,  if  a  new  trial  is  to  be 
ordered, 

A  new  trial  should  be  granted ;  costs  to  abide  the  event. 

New  trial  denied. 

[New-Tork  Oeniral  Term,  Ilecember  5,  1863.     EdwairdSt  MUekdl  aod 
RoomvdL,  Josticea] 


Robinson  and  others  t;^.  McGregor  and  others. 

B.  died,  leaving  a  widow  and  six  children  snnriving  him.  After  bis  death, 
his  real  estate  was  sold,  under  a  decree  in  partition;  and  the  sura  of 
S1020,04  was  directed  to  be  invested  for  the  widow,  the  interest  to  be  paid 
,^  her  daring  her  life,  and  afler  her  death  the  principal  was  to  be  paid  to 
R.'s  heirs.  The  commissioners  in  partition  loaned  the  money  to  0.,  one  of 
their  nnmber,  who  paid  the  interest  to  the  widow,  daring  his  lifetime,  and 
after  his  death  his  executors  continued  to  do  the  same,  for  several  years, 
until  the  widow's  death.  Held,  that  the  transaction  was  to  be  treated  as  a 
loan  to  0.,  and  as  standing  on  the  same  footing  as  if  it  had  been  a  loan  to, 
and  a  bond  from,  any  other  person ;  and  that  the  interest  did  not  stop  run- 
ning from  the  time  when  the  principal  became  due,  by  the  death  of  the 
widow. 

Held  aUo,  that  it  was  the  duty  of  0.  to  invest  the  money,  according  to  the 
statute,  in  pennanent  securities,  at  interest;  and  that  his  executors  could 
not  be  heard  to  interpose  a  nonpopformance  of  duty,  as  a  defense.* 

Where  a  decree  in  partition  directs  a  third  of  the  proceeds  of  the  sale  to  be 
invested  for  the  benefit  of  the  widow,  and  that  upon  her  death  it  be 
divided  into  as  many  parts  as  there  are  heirs,  and  paid  to  the  heirs  re- 
spectively, by  name ;  if  any  of  the  heirs  die  in  the  lifetime  of  the  widow, 
their  executors  or  administrators— and  not  their  heirs  as  such — are  eDtitled 
to  receive  the  payment  of  the  respective  shares  of  those  so  dying. 

Where  such  decree,  however,  directs  the  share  of  one  of  the  heirs,  who  is  a 
married  woman,  to  be  paid  to  her  husband  in  right  of  his  wife,  and  he  dies 
before  actual  payment,  leaving  his  wife  surviving,  she  becomes  re-instated 
In  bar  origiaal  rights,  and  is  entitM  to  receive  ber  share,  ooi  as  her  lMt> 
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bAtid'8  wfd6#  or  representatire,  but  as  the  heir  of  the  ort^nal  owner  of  tbe 
lattd. 
If  one  of  the  heirSi  who  is  li  female,  has  married  since  tbe  decree,  her  share 
will  be  directed  to  be  paid  to  her,  instead  of  her  husband. 

Thta  tms  A  {>etition  by  Ohristoplidr  Robinson  and  others, 
children  and  heirs  at  law  of  Thoi^^as  Robinson,  deceased,  pray- 
ing that  certain  moneys  arising  from  the  sale  of  the  real  estate 
of  the  said  Thomas  Robinson,  under  a  decree  in  partition,  made 
since  his  death,  and  which  moneys  were  alleged  to  be  in  the 
hands  of  the  defendants  Claiborne  Ferris,  James  Ferris  and 
Watson  Ferris,  might  be  paid  to  the  petitioners,  by  them,  with 
interest ;  the  share  of  each  of  the  petitioners  in  the  said  moneys 
being  alleged  to  be  one-sixth.  It  appeared  that  Thomas  Rob- 
inson died  sometime  prior  to  the  year  1825,  intestate,  leanng 
six  children  and  a  widow,  him  sunriving ;  he  being  at  the  time 
of  his  death  possessed  of  considerable  real  estate ;  that  for  the 
purpose  of  dividing  such  real  estate  between  such  heirs  and 
widow,  proceedings  for  partition  were  instituted  in  the  court  of 
chancery,  and  on  the  24th  of  August,  1825,  a  decree  was  made 
for  the  partition  and  sale  of  the  premises ;  that  James  Oakley, 
Joseph  Leggett  and  William  Bowne  were  appointed  commis- 
sioners to  mAke  partition,  who  subsequently  sold  the  premises 
for  $8880.  After  providing  for  the  paytiient  of  the  costs,  it 
was  thereupon  ordered  by  the  court  that  "one-third  of  the  resi- 
due of  the  said  moneys  be  invested  or  put  out  at  interest  on  real 
security,  for  the  benefit  of  the  said  Ann  Robinson,  [the  widow,] 
during  her  natural  life,  as  and  for  her  right  of  dower,  &e.  And 
that  the  interest  be  annually  paid  to  the  said  Ann  Robinson 
during  her  natural  life."  The  commissioners  were  further 
ordered  to  divide  the  remaining  two-thirds  of  the  said  proceeds 
into  six  parts,  and  pay  over  the  same  to  the  said  heirs.  And  it 
was  further  ordered,  that  after  the  death  of  the  widow,  the  ene- 
third  directed  to  be  invested  for  her,  should  be  divided  into  six 
equal  parts,  and  one  part  paid  to  each  of  the  heirs.  After  de- 
ducting $319,86,  for  costs,  $8060,14  remained  as  the  proceeds ; 
the  widow's  shire  of  which  Was  $1020,04.  This  latter'  warn 
came  to  the  hands  of  James  Oakley,  one  of  the  commisaionarsy 
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who  regulftrly  paid  the  interest  thereon,  until  his  death,  in  1840, 
at  which  time  the  money  was  still  in  his  hands.  He  died  pos- 
sessed of  a  considerable  estate ;  and  left  a  will,  by  which  he 
devised  or  bequeathed  a  part,  if  not  the  whole,  to  his  nephews, 
Ofadbome  Ferris,  James  Ferris  and  Watson  Ferris,  and  appointed 
them  his  ezecntors.  After  his  death,  and  down  to  the  time  of 
the  death  of  Ann  Robinson,  the  widow,  in  December,  1847,  the 
payment  of  the  interest  was  regularly  continued  by  Claiborne 
Ferris,  or  James  Ferris,  as  representative  of  the  estate  ot  Oak- 
ley. The  petition  alleged  that  the  said  executors  received 
ample  funds  firom  the  estate  to  produce  the  yearly  interest  or 
income  aforesaid ;  and  that  they  still  had  sufficient  funds  of  the 
estate  in  their  hands  for  the  payment  of  the  money  so  left  In 
the  hands  of  Oakley,  with  interest,  and  that  they  were  liable 
and  chargeable  for  the  payment  of  the  same.  It  also  appeared 
that  Bowne  was  dead;  and  that  Leggett,  the  other  commis- 
sioner, resided  in  Philadelphia,  and  was  irresponsible,  tlpon 
thih  petition  an  order  was  made,  at  a  special  term,  directing  the 
said  Claiborne  Ferris,  James  Ferris  and  Watson  Ferris,  execu- 
tors as  aforesaid,  to  pay  to  the  petitioners  the  said  sum  of 
$1020,04,  with  interest  from  December  28th,  1847,  and  costs ; 
with  a  decree  over  against  Leggett,  in  case  of  their  inability. 
The  cause  was  subsequently  brought  to  a  re-hearing  before  the 
general  term,  and  it  was  referred  to  Philo  T.  Ruggles,  Esq.  as 
sole  referee,  to  ascertain  and  report  upon  the  truth  of  the  several 
matters  set  forth  in  the  petition  and  affidavits,  and  whether 
the  executors  had  the  mohejB  claimed  in  the  petition,  and 
the  amount  thereof,  and  to  whom  the  same  belonged  and 
ou^t  to  be  paid,  and  the  rights  and  interests  of  the  parties 
entitled  to  receive  the  same,  ice.  The  referee  made  his  re- 
pattj  and  the  cause  was  now  heard  upon  the  report)  and  fbr  flxr- 
iktit  cKreetiOns. 

S.  Sherwfod,  ftr  the  petitionen. 

W.  ^ilBmofty  for  the  executors  of  Oakley. 
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By  the  Court,  Roosevelt,  J.  Thomas  Robinson,  deceaBed, 
it  appears,  left  a  widow  and  six  children  surviving  him.  After 
his  death  his  real  estate  was  sold  under  a  decree  in  partition ; 
and  the  sum  of  $1020,04,  was  invested  for  the  widow ;  the  in- 
terest to  be  paid,  during  her  lifetime  to  her,  and  after  her  death 
the  principal  was  to  be  paid  to  the  heirs.  The  oonmiissionerB 
in  partition  loaned  the  money  to  James  Oakley,  one  of  their 
number.  He  paid  the  interest  from  time  to  time,  for  several 
years,  to  the  widow ;  and  his  executors,  after  his  death,  contin- 
ued to  do  the  same  for  several  years  longer,  till  the  widow's 
death.  Both  parties,  it  will  thus  be  seen,  the  testator  Oakley 
and  his  representatives,  viewed  the  transaction  as  a  loan  to  him, 
and  as  standing  on  the  same  footing  as  if  it  had  been  a  loan  to, 
and  a  bond  from,  any  other  person.  Can  they  now  pretend  that 
as  soon  as  the  principal  became  payable  the  interest  stopped? 
Was  such  ever  contended  to  be  the  effect  of  the  nonpayment  of 
a  bond  at  maturity  ?  Had  the  executors  of  Oakley  really  wished 
to  pay  off  the  principal,  and  really  found  difSculty  in  determin- 
ing who  were  the  rightful  claimants,  they  would  have  brought 
the  money  into  court.  Not  having  done  so,  we  may  fairly  infer 
they  found  the  use  a  full  equivalent  for  the  interest  They 
found  it  so,  by  their  own  admission,  for  six  or  seven  years  before 
the  widow's  death ;  and  nothing  is  shown  to  warrant  the  idea  of 
any  change  aft^er  that  event.  Besides,  it  was  the  duty  of  Oakley 
to  invest  this  money,  according  to  the  statute,  ''  in  permanent 
securities  at  interest.^  (2  R.  S.  327.)  And  his  executors  can- 
not be  heard  to  interpose  a  nonperformance  of  duty  as  a  defense. 
He  might  have  purchased  public  stocks.  Not  having  done  ao^ 
the  only  other  alternative  allowed  by  the  statute,  (§  70,)  wa0  a 
'^  bond  and  mortgage."  We  have  a  right  to  presume,  therefore — 
and  his  representatives  are  estopped  from  denying  the  pre- 
sumption— that  he  gave  and  took  a  bond ;  or,  at  least,  that  he 
intended  to  be  held  to  the  same  liabilities  as  if  he  had  done  sa 

Another  question  has  been  raised  as  to  the  persons  entitled 
to  receive  the  money.  Some  of  the  original  six  heirs,  the  ten- 
ants in  common,  died  in  the  lifetime  of  the  widow.  To  whosii 
on  their  deaths,  did  their  shares  pass?    It  seeoui  to  have  ben 
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assumed  that  the  proceeds  of  the  partition  sale,  although,  per- 
sonal in  fact,  were  in  law  to  be  deemed  real  estate.  In  S7totth 
hiU  v.  Snowhill,  (2  Cfreen?s  Ch.  R.  20,)  it  was  held  that  where 
property,  even  of  an  infant,  was  changed  by  authority  of  a  com- 
petent tribunal,  from  real  to  personal,  it  went,  upon  the  death 
of  the  infant,  to  his  personal  representatives.  I  find  no  warrant 
for  the  contrary  idea.  None,  certainly,  is  to  be  found  in  the 
statute.  And  the  decree  not  only  contains  none,  but  expressly 
directs  that,  on  the  death  of  the  widow,  the  third,  invested  for 
her  benefit,  be  divided  into  six  equal  parts,  ^^  and  paicP  to  the 
complainant,  Ralph  D.  Robinson,  and  the  other  five  parties,  by 
name.  If  any  of  these  parties  therefore  have  died,  their  personal 
representatives,  that  'is,  their  executors  or  administrators,  and 
not  their  heirs,  as  such,  are  entitled  to  receive  the  payment  of 
their  respective  shares,  with  one  qualification  however.  The 
decree  had  directed  the  share  of  Mrs.  Sprong  to  be  paid  to  John 
Sprong,  "in  right  of  his  said  wife."  He  having  died  before 
actui^  payment,  leaving  her  surviving,  she  becomes  reinstated 
in  her  original  rights,  and  is  entitled  to  receive  her  share,  not 
as  his  widow  or  representative,  but  as  the  heir  of  her  fiither. 
As  to  Mrs.  McGhregor,  formerly  Ann  C.  Robinson,  another  of 
the  six  heirs,  who  since  the  decree  in  partition,  has  married  Mai- 
com  McGregor,  her  rights  it  seems  to  me,  will  be  best  consulted, 
as  the  law  now  stands  in  reference  to  married  women,  by  direct- 
ing that  sixth  to  be  paid  to  her,  instead  of  her  husband.  Such  a 
course,  if  not  positively  prescribed  by  the  late  act  of  the  legis- 
lature, is  at  least  within  the  discretion  of  the  court  sitting  in 
equity,  and  will  best  harmonize  with  the  present  policy  of  the 
State,  as  evidenced  in  the  recent  legislative  enactments. 

An  order  should  therefore  be  entered,  declaring  the  rights  of 
the  parties,  and  directing  the  payment  by  the  executors  of 
Oakley,  of  one-sixth  of  $1873,38,  with  interest  from  29th  April, 
1858,  (the  date  of  the  referee's  report,)  to  Christopher  Robinson, 
one-sixth  to  Mrs.  McGregor,  and  one-sixth  to  Mfs.  Sprong ; 
and  also  to  the  attorney  of  those  three  petitioners  his  costs,  to 
be  taxed ;  with  liberty  to  the  personal  representatives  of  the 
other  three  heirs  of  Thonuui  Robinson,  the  elderi  should  their 
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0har68  be  withheld,  to  apply  to  this  court  at  special  tfiom  ftr 
such  further  direction,  cm  the  footing  of  this  order,  as  th^  idsj 
be  advised  and  as  may  be  necessary  and  proper. 

[New- York  Gcnbral  Tbrm,  Deoembor  6, 1S6S.    Bdm§ndt,  MUcM^  Bimrii 
mid  Rootepett,  Justicef .] 


Shaw  vs.  Dwioht  and  St.  John. 

Vbera  ibe  bolder  of  senior  Jodgments,  whlcb  ha/w  bwn  paid  and  saMod. 
fimndaleDtly  keeps  tbe  same  on  foot,  to  tbe  prejudice  of  a  junior  judgment 
creditor,  and  is  proceeding  to  collect  the  same  by  execution,  and  thresteni 
to  sell  the  debtor's  real  estate,  the  junior  creditor  has  a  right  to  bare  the 
cloud  upon  tbe  title  remoyed,  and  to  an  injunction  to  stay  tbe  proceediQgi 
upon  tbe  executions. 

This  was  an  appeal  by  the  defendant  Dwi^t^  from  an  order 
made  at  a  special  term,  denying  a  motion  to  dissolre  an  injunc- 
tion and  to  vacate  a  stay  of  proceedings. 

Wm.  Curtis  Noj/^,  for  the  appelkat. 

B.  a  Thayer^  for  the  plaintiff. 

By  the  Courts  Boosevelt,  J.  Tbe  object  of  this  appeal  is 
to  obtain  the  dissolution  of  an  injunction,  which  was  issued  st 
the  instance  of  the  plaintiff,  staying  all  proceedings  on  two  judg- 
ments confessed  by  the  defendant  St.  John,  in  fsLYor  of  his  co- 
defendant  Dwight,  for  $7005  and  $8000,  respoctivdy.  Tbe 
plaintiff  alleges  that  he  is  the  holder  of  a  junior  judgment  n^aisst 
St.  John,  and  that  the  two  senior  jnd^nents,  although  actnally 
paid,  are  fraudulently  kept  on  foot  to  his  prejudice,  and  tbi 
Dwight  is  proceeding  to  collect  the  same,  by  execution.  On  the 
other  hand,  it  is  contended  that,  if  the  fact  be  so,  a  sale  under 
them  would  be  void,  and  therefore  could  nt>t  injure  Shaw.  Sop- 
posei  howerer.  Shaw  should  attempt  to  p(dlect  his  juii|gmeDt  tj 
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a  sale  under  execution,  wonld  any  pnrchaser  be  likely  to  bid  iM 
much  for  the  property  with  two  seemingly  unsatisfied  prior  judg- 
ments upon  it)  amounting  to  more  than  $15,000,  as  if  the  recoM 
title  in  that  particular  were  free  and  clear?  and  espedailyif 
the  judgments  were  not  only  unsatisfied  of  record,  but,  as  in  this 
ease,  were  actually  being  enforced  by  execution? 

It  is  not  denied  that  the  notes,  to  secure  which  the  Dwight 
judgments  were  given,  have  been  paid ;  and  yet  Dwight  has  liot 
only  issued  executions  upon  the  judgments,  but  threatens  to  sell 
the  rery  property  to  which  Shaw  looks  for  the  satisfaction  of 
his  lien.  Is  this  no  injury  to  Shaw  ?  Or  is  it  no  injury  fi^r 
which  the  law  afibrds  redress  ?  Upon  the  admitted  facts  of  the 
case  it  is  obvious  that  the  Dwight  judgments  ought  not  only  not 
to  be  set  up,  but  to  be  canceled  of  record ;  and  upon  the  final 
hearing,  should  there  be  no  change  in  the  aspect  of  the  case, 
that  must  be  the  decree.  They  are,  while  outstanding,  a  cloud 
upon  the  title,  and  Shaw  has  both  an  interest  and  a  right  to 
have  that  cloud  removed.  And  shall  Dwight  in  the  meanwhile, 
before  a  final  hearing  can  be  had,  be  permitted  to  go  on  and 
make  that  cloud  both  denser  and  broader  ?  Even  before  the 
code,  such  a  proceeding  would  not  have  been  allowed,  as  appears 
by  the  decision  of  Chancellor  Walworth  in  Bums  v.  Morse^  (6 
Paige,  108 ;)  and  the  code  is  certainly  not  less  remedial,  in 
this  respect,  than  the  former  chancery  practice.  {See  §  219.)  It 
provides — ^and  the  provision  it  seems  to  me  meets  this  case  pre- 
cisely— that  ^  where  it  shall  appear  by  the  complaint  that  the 
plaintifi*  is  entitled  to  the  relief  demanded,  and  such  relief  or 
any  part  thereof  consists  in  restraining  the  commission  or  con- 
tinuance of  some  act,  the  commission  or  continuance  of  which 
during  the  litigation  would  produce  injury  to  the  plaintiff,  &c. 
a  temporary  injunction  may  be  granted  to  restrain  such  act." 

Befi>re  the  code  the  general  rule  was  that  the  injury,  the  com- 
mission of  which  alone  could  be  restrained  by  preliminary  injuno- 
tion,  nust  be  of  an  '^  irreparable"  character ;  and  in  the  exercise 
of  a  sound  discretion  the  use  of  the  remedy  should  in  general 
be  stifi  •confined  to  sueh  cases.  But  it  cannot  be  denied  that  ' 
ihe  hinguage  of  the  code  was  intended  to  put  an  end  to  th»  luee 
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diBcussions  which  so  frequently  arose  under  the  old  system,  as 
to  the  true  meaning  of  the  term  '^  irreparable,"  in  its'  application 
to  each  particular  case.  Hence  the  use  of  the  word  "  mjuiy" 
alone,  unaccompanied  by  its  debateable  and  much  debated  ad- 
jective ;  thus  leaving  to  the  court  or  officer  a  more  liberal  dis- 
cretion in  determining  whether,  under  all  the  circumstances,  the 
application  should  be  granted  or  not,  and  taking  away  the  tempt- 
ation unduly  to  appeal  from  the  decision. 

It  appears  to  me  that  Mr.  Justice  Morris  was  clearly  right  in 
granting  this  injunction,  and  Mr.  Justice  Edmonds  equally  right 
in  reftising  to  vacate  it ;  and  that  the  order  appealed  from  ought 
therefore  to  be  affirmed  with  costs. 

[Nbw-Tork  General  TbrMi  December  6,  1868.  Edmonds,  MUduU,  B^ 
wards  and  JRooseveU,  Josticet.] 


Meyer  vs.  Lent. 


Under  the  code,  on  a  qnestion  of  fact  arising;  upon  motion  or  othenrisei  the 
court  may  appoint  a  referee,  and  inyest  him  with  all  the  poweii  necemTy 
for  ite  inTestigation ;  or,  the  trial  may  be  had,  with  the  like  powen,  and  be 
oondocted  in  the  same  numner,  by  the  court 

And  the  court  may,  upon  a  motion,  make  an  order  directing  the  partiet  (o 
attend  before  it,  with  any  witnesses  they  may  wish  to  produce,  and  be  ei- 
amined  on  oath. 

Thus  where  a  party  bas  made  an  a£Sdavit  in  his  own  fkTor,  upon  a  motioD,  be 
may  be  ccHupelled  to  attend  before  the  court  to  expbiin,  or  be  cross-exan- 
ined ;  and  on  his  reftisal  to  answer  any  questions,  the  court  may  strike  out 
his  testimony. 

The  plaintiff  in  this  case  had  recovered  a  judgment  against 
the  defendant  for  $8000  and  upwards,  which  he  was  seeking  to 
enforce  by  execution  and  proceedings  supplementary  thereto; 
although  he  had  received  payment  in  full  of  a  mortgage  alleged 
to  hikve  been  held  as  collateral  to  the  same  demand.  On  the 
part,  of  the  defendant,  a  motion  was  accordingly  made  at  spedsl 
term,  to  cancel  the  judgment ;  which  the  plaintiff  resisted  on  Hb 
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<»wn  affidavit.  Being  in  doubt,  on  the  affidavits  of  the  parties, 
as  to  the  tme  state  of  the  case,  the  court  made  an  order  direct- 
ing the  parties  to  attend,  with  any  witnesses  they  might  see  fit 
to  produce,  and  give  further  explanations  under  oath.  On  the 
day  assigned  the  plaintiff  attended,  but  refused  to  make  any  fur- 
ther statement,  or  to  answer  any  questions.  Considering  this 
refusal  as  a  virtual  admission,  the  court  made  a  special  order 
reciting  what  had  occurred,  and  directmg  satis&ction  to  be  en- 
tered on  the  judgment  record.  From  that  order  the  plaintiff 
appealed ;  insisting  that  the  court  on  motion  had  no  power  to 
compel  the  party  to  attend  and  be  examined 

A.  HUtofij  for  the  plaintiff. 

E.  Sandford,  for  the  defendant.  » 

By  the  Courts  Roosevelt,  J.  Where  a  judgment  has  been 
paid,  if  the  plaintiff  notwithstanding  refused  to  acknowledge  sat- 
isfaction, the  remedy,  at  common  law,  originally  was  by  the  formal 
writ  of  audita  qiierela.  To  save  expense  and  delay,  the  court, 
long  since,  introduced  the  practice  of  granting  the  same  relief  on 
affidavit  and  motion.  (2  John.  294.  16  Id,  4.  15  Id.  395. 
1  Coiren,  208.)  If  the  affidavits  were  conflicting  a  feigned  issue 
was  sometimes  ordered,  to  be  tried  by  a  jury.  This,  however — 
the  application  being  one  addressed  to  the  equity  power  of  the 
court — was  merely  discretionary.  And  now  by  the  code,  §  271, 
subdivision  8,  it  is  provided  '^  that  where  a  question  of  &ct,  other 
than  upon  the  pleadings,  shall  arise  upon  a  motion  or  othermse^ 
in  any  stage  ef  the  action,  where  the  parties  do  not  consent,  (and 
of  coarse  where  they  do,)  the  court  may,  upon  the  application  of 
either,  or  of  its  own  motion,  except  where  the  investigation  will 
require  the  decision  of  difficult  questions  of  law,  direct  a  refer- 
ence." And  it  is  declared  in  the  next  section,  that  "  the  trial 
by  referees  is  conducted  in  the  same  manner  as  a  trial  by  the 
court."  On  a  question  of  fiiet,  therefore,  arising  after  judgment^ 
it  is  obvious  the  court  may  appoint  a  referee  and  invest  him  with 
all  the  powers  necessary  for  its  investigation ;  or  a  trial  may— 
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and  where  diffictilt  qneetions  of  law  in  comneotion  with  the  ques- 
tion of  fiiet  are  involyed  moBt — ^be  had  with  the  like  powers,  and 
be  oondacted  in  the  same  manner,  by  the  conrt. 

What  then  is  the  ^^  manner  of  trial"  ?  On  motions,  each  party 
on  his  own  behalf  makes  his  own  statement,  usually  in  writing, 
and  sworn  to  either  in  court  or  out  of  court ;  and  such  statement 
is  eyidence  in  his  &yor.  And  where  in  principle  is  the  differ- 
ence between  a  written  statement  and  an  oral  statement?  In 
either  case  it  is  taken  down,  as  the  form  shows,  (or  is  presumed 
to  be  taken  down)  by  the  court ;  or  by  a  clerk  or  commissioner 
of  the  court.  When  oral,  he  is  subjected  to  cross-examination ; 
and  why,  if  necessary,  should  he  not  be  equally  so,  when  written? 
No  man  offering  his  own  statement,  whether  swo^  or  unsworn, 
in  his  own  favor,  should  be  permitted  to  stand  on  his  dignity  and 
refuse  to  be  cross-examined.  The  commonest  dictates  of  justice 
seem  to  require  that  if  he  will  not  tell  the  whole  truth,  he  should 
not  be  permitted,  in  his  own  favor,  to  tell  any  part  TUs 
is  the  rule  applicable  to  witnesses  who  are  not  parties ;  and  why 
should  it  not,  a  fortiori,  be  applied  to  those  who  are?  Again; 
if  the  court,  as  is  indisputable,  hare  power  to  try  the  question 
without  a  referee  and  without  a  jury,  must  they  not,  in  the  ab- 
sence of  positive  regulation,  have  power  so  to  conduct  the  trial 
as  shall  be  most  consonant  with  justice  and  the  practice  in  anal- 
ogous cases?  If  then  they  allow,  as  they  may,  the  party  to 
testify  in  his  own  &vor,  may  they  not  compel  him  to  attaid  to 
explain  or  be  cross-examined,  and,  on  his  refusal  to  do  so,  strike 
out  his  testimony  ?  It  seems  to  me,  invested  especially  as  this 
court  now  is,  with  all  the  functions  of  the  late  chancellor,  they 
undoubtedly  have  the  power ;  and  that  it  may  often  be  exerdBed 
with  great  advantage  to  suitors  and  to  the  administimtioa  of 
justice. 

Our  conclusion  is  that  the  order  appealed  from  ahoold  be 
affirmed  with  costs. 

[Nbw-Tork  Gsnbral  Txaic,  December  6, 1868.  EdwatnU,  Mkkdl,  Bm^^ 
vOt  and  Mmu,  Jufticea] 
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Jjoq^iB  vs.  TiFFT  and  others. 

Where  a  defendant  demnre  to  the  complaint,  without  objecting  to  the  want  of 
proper  parties,  or  to  the  form  of  the  action,  he  waives  the  right  to  insist 
upon  those  objections ;  and  for  all  the  purposes  of  the  demurrer  the  com- 
plaint will  be  deemed  unobjectionable  by  reason  of  any  defects  of  that  naftire. 

Where  a  oomplaiat  alleged,  and  the  defondanta  by  their  demurrer  admitted, 
that  L.  became  indebted  to  the  plaintiff  in  a  large  sum  of  money,  for  which 
he  gave  his  promissory  note ;  that  he  afterwards  conveyed  his  real  estate  to 
third  persons,  with  intent  to  defraud  his  creditors,  and  without  any  valuable 
consldefatioBtherefbr;  that*be  died  intfolvbnt  and 'intestate ;  nonOets  dr 
-pvoperty  eomiai^ to  tho  handii  of  bit  admtDlMhitori,  MA  «6  feM  MUt«  dta- 
cending  to  his  heirs,  and  the  promissory  note  not  being  due  at  the  time  of 
his  death ;  that  one  of  the  defendants  was  one  of  the  IVaudulent  grantees 
of  L.,  and  that  the  others  claimed  title  to  an  undivided  part  of  the  premises 
by  conveyance  with  notice  of  the  defect  in  the  title  of  the  grantor,  and  with- 
out having  paid  a  valuable  consideration  therefor;  and  that  the  defendants 
were  colluding  and  combining,  and  had  taken  the  necessary  steps,  to  perfect 

I  their  title  under  a  Judicial  sale  of  the  premises  as  the  property  of  one  of  the 
original  grantees,  who  was  an  infant,  and  thus  place  the  property  beyond 
the  reach  of  creditors ;  Held  that  the  Jurisdiction  of  a  court  of  equity  to 
relieve  against  a  A«ud  of  this  character  was  undoubted ;  and  that  the 
plaintiff  might  maintain  an  aetion  to  set  aside  the  fhiudulent  conveyancs 
made  by  L.,  as  being  an  obstruction  to  the  plaintiff's  remedy  for  the  ooUeo- 
tion  of  his  debt. 

This  was  an  appeal  by  the  defendants  from  an  order  made 
by  Jastice  Pratt  at  a  special  term,  overmling  their  demurrer  to 
the  complaint.  The  action  was  brought  by  a  simple  contract 
creditor  of  Eleazer  Loomis,  deceased,  to  set  aside  a  certain  con- 
veyance of  real  estate  made  by  the  decedent  in  his  lifetime,  with 
intent  to  defirand  creditors.  The  defendants  demarred,  assign* 
ing  as  a  gronnd  of  demnrrer  that  the  complaint  did  not  state 
fikcts  sufGk^ient  to  constitnte  a  cause  of  action. 

L.  R.  Morgan,  for  the  appellants. 

Geo.  F.  Comstock,  for  the  respondent. 

By  the  Cwrtj  W.  F.  Allen,  J.  The  defendants,  not  hay- 
ing objected  to  the  want  of  parties,  or  to  the  form  of  the  action 
that  it  is  in  behalf  of  the  plaintiff  alone  and  notia  behalf  of  all 
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other  creditors  of  Eleazer  Loomis  who  sl^old  elect  to  come  in 
and  be  made  parties  and  contribute  to  the  expense  of  the  action, 
have  waived  the  right  to  insist  upon  such  objections  ]  and  for  all 
the  purposes  of  the  demurrer,  the  complaint  must  be  deemed  on- 
objectionable  by  reason  of  any  such  defects.  ( Code,  hi  144, 148.) 
The  code  (§  145)  provides  that  the  demurrer  shall  distinctly 
specify  the  grounds  of  objection  to  the  complaint,  and  that  un- 
less it  do  so  it  may  be  disregarded.  Under  this  provision  it 
seems  to  me  that  it  is  not  in  all  cases  sufficient  to  specify  to 
which  of  the  several  classes  of  objections  for  which  demnrren 
will  lie  the  demurrer  interposed  is  to  be  referred.  There  mxj 
be  cases  in  which  a  defendant  may  not  be  able  to  pomt  oat  in 
what  the  defect  consists,  without  preparing  the  substance  of  a 
new  complaint ;  or  the  case  may  be  of  that  character  that  the 
complaint  cannot,  if  the  objection  taken  to  it  is  valid,  be  made 
good ;  that  is,  one  in  which  the  objection  that  the  complaint 
does  not  state  fia^sts  sufficient  to  constitute  a  cause  of  action,  goes 
to  the  ability  of  the  plaintiff  to  maintain  an  action  at  all,'andnot 
to  a  formal  defect,  or  the  omission  to  state  some  fact  which  ifl 
necessary  to  complete  the  plaintiff's  title  to  sue,  and  theomi^ 
sion  to  state  which  renders  the  pleading  defective.  In  this  case 
most  of  the  objections  pressed  upon  the  argument  were  to  the 
omission  to  allege  certain  f^ts  necessary  to  give  the  plaintiff  a 
right  of  action ;  as  that  he  had  proceeded  to  judgment  upon  his 
claim,  and  had  exhausted  his  remedy  at  law,  and  other  circam- 
stances  of  a  like  character,  and  which  we  cannot  say  might  not 
have  been  averred  in  an  amended  complaint,  had  tiie  objectun 
been  specifically  taken.  There  is  a  diversity  of  opinion  nmof 
judges  as  to  the  form  and  sufficiency  of  demurrers,  and  the  re- 
quirements of  the  code  in  this  respect.  {See  cases  died  under 
i  145  of  McCaWs  edition  of  the  Code.)  And  as  I  deem  the 
case  entirely  free  from  doubt,  upon  the  merits,  I  will  not  attempt 
to  pass  upon  the  sufficiency  of  the  demurrer.  The  defendants 
by  their  demurrer  admit  that  Eleazer  Loomis,  the  deceased,  be- 
came indebted  to  the  plaintiff  in  a  large  amount  of  money,  for 
which  he  gave  his  promissory  note,  which  was  not  due  at  the 
time  of  his  death ;  that  he  was  the  owner  of  a  valuable  real  ea- 
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tate,  which  in  his  lifetime,  and  after  the  accruing  of  the  indebt- 
edncBS  of  the  plaintiff,  he  oonyeyed  to  third  personB  with  intent 
to  defrand  his  creditors  and  without  any  valuable  consideration 
therefor ;  that  before  his  death  he  parted  with  all  his  property, 
real  and  personal,  and  died  insolvent ;  that  no  assets  or  property 
of  any  kind  came  to  the  hands  of  his  administrators,  and  that  no 
real  estate  descended  to  his  heirs,  and  that  he  died  intestate ; 
that  one  of  the  defendants  was  one  of  the  fraudulent  grantees  of 
the  decedent,  and  that  the  others  claim  title  to  an  undivided  part 
of  the  premises  by  conveyance  with  notice  of  the  defect  in  the 
title  of  the  grantor,  and  without  having  paid  a  valuable  consid- 
eration therefor ;  and  that  the  defendants  are  now  colluding  and 
combining,  and  have  taken  the  necessary  steps,  to  perfect  their 
title  under  a  sale  of  the  premises  by  order  of  a  court  of  compe- 
tent jurisdiction,  as  the  property  of  one  of  the  original  grantees 
who  is  an  infant,  and  thus  effectually  complete  and  perfect  the 
fraud  upon  creditors  and  place  the  property  entirely  beyond  the 
reach  of  those  honestly  entitled  to  it.  So  long  as  fraud  consti- 
tutes one  of  the  principal  heads  of  equity  jurisdiction,  and  is  recog- 
nized and  acknowledged  as  such,  the  bare  statement  of  the  case 
is  an  unanswerable  argument  in  support  of  the  plaintiff's  right 
to  maintain  this  action.  The  only  way  in  which  it  can  be  repel- 
led is  by  showing  a  perfect  and  safe  remedy  at  law  or  in  some 
other  form ;  which  cannot  be  done  upon  this  statement  of  hctB. 
There  may  be  cases  falling  within  the  three  heads  of  equity  ju- 
risdiction in  which  courts  of  equity  cannot  give  relief;  but  these 
cases  form  exceptions  to  the  general  rule.  Some  of  them  are 
stated  in  Storj/^s  Equity  Jut.  §  64.  The  case  is  not  within  any 
of  the  exceptions  with  which  I  have  met.  As  a  general  rule, 
courts  of  equity  have  jurisdiction  to  relieve  against  every  species 
of  fraud.  {Chesterfield  v.  Janssen,  2  Ves.  155.)  Judge  Story 
says,  "  It  must  be  a  fundamental  policy  of  all  enlightened  na- 
tions to  protect  and  subserve  the  rights  of  creditors ;  and  a  great 
anxiety  to  afford  full  relief  against  fraud  upon  them  has  been 
manifested,  not  only  in  the  civil  law,  but,  from  a  very  early  pe- 
riod, in  the  common  law  also."  (Starts  Eq.  Jur,  i  850.)  The 
principles  of  the  coiAmon  law  have  been  carried  out  by  our  stat- 
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utes,  which  declare  that  every  conyeyanoe,  &c  (^  a&y  interest 
in  lands,  or  in  goods  or  things  in  aotion,  made  with  the  intent  to 
hinder,  delay  or  defiraud  creditors,  or  other  persons,  of  their 
lawfdl  suits,  dDc.  as  against  the  persons  so  hindered,  delayed  or 
defrauded,  shall  be  void.  (2  R.  S.  4/A  ed.  819,  f  1.)  The  jur 
risdiction  of  the  court  to  relieye  against  fraud  of  the  character 
of  that  detailed  in  the  complaint  and  confessed  by  the  demurrer, 
is  undoubted.  And  it  cannot  be  claimed  Aai  the  death  of  the 
fraudulent  debtor  and  grantor  can  defeat  the  honest  creditor  of 
his  just  rights  as  against  the  fraudulent  grantee  or  his  priries 
in  fraud.  The  only  question  is  whether  the  plaintiff  is  in  a  sit- 
uation to  enforce  his  claim  to  haye  the  fraudulent  deed  judidaUy 
declared  yoid  and  the  property  applied  to'  the  payment  of  his 
debt;  whether  he  has  done  any  thing  to  bar  his  right  of 
action ;  or  whether  he  has  omitted  to  do  any  thing  which  he 
should  haye  done  prior  to  the  commencement  of  the  action. 

1.  It  is  not  claimed  that  by  any  act  of  his  own  his  right  of 
action  is  defeated. 

2.  He  could  not  haye  proceeded  to  judgment  at  law  upon  his 
claim  against  the  debtor,  in  his  lifetime,  for  the  reason  that  the 
debt  was  not  due  at  the  time  of  the  decease  of  the  debtor. 

8.  An  action  against  the  administrator  would  haye  been  a 
vain  thing.  Lex  neminem  cogit  ad  vana  seu  inutilia.  The 
law  will  not  enforce  a  man  to  do  a  thing  which  will  be  yain  and 
fruitless.  {Co.  LUt.  197  6.)  (1.)  A  judgment  against  the  ad- 
ministrator could  not  haye  been  collected,  as  there  were  no 
assets  in  his  hands,  and  no  goods,  chattels  or  credits  of  whidi 
he  could  ayail  himself  for  the  payment  of  debts.  (2.)  A  judg- 
ment recoyered  against  the  administrator  would  not  be  eyidenee 
for  any  purpose  against  the  defendants  in  this  aotion.  It  would 
not  be  prima  fade  eyidenee  of  the  plaintiff's  debt,  and  after 
judgment  against  the  administrators,  as  well  as  before,  the  aetioa 
ef  the  plaintiff  would  necessarily  be  upon  the  original  debt  and 
could  not  be  based  upon  the  judgment ;  neither  could  the  costs 
of  the  judgment  be  recoyered.  {Osgood  y.  Manhattan  Cb.,  8 
Cowen^  612.)  Then  why  shall  the  plaintiff  be  compelled  to  do 
the  yain  thing  of  suing  the  administtaters  ?    The  administntor 
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oannot  impeach  the  transfer  of  his  intestate  except  in  the  cases 
allowed  by  law.  The  jidministrator  may  now  by  statute  in  cer- 
tain cases,  representing  creditors,  and  when  necessary  to  provide 
a  fund  for  the  payment  of  debts,  impeach  a  transfer  of  the  goods 
and  chattels  of  his  intestate  for  fraud,  which  he  could  not  do  at 
common  law.  {Babcock  y.  Booth,  2  £fiff,  181.  Osborne  v. 
Mo&Sj  7  John.  161.  BrowneU  v.  Curtiss,  10  Paige,  210. 
2  jR.  &  4th  ed.  691,  §  17.)  But  no  title  to  the  real  estate  vests 
in  administrators,  and  their  duties  in  relation  to  the  real  estate 
of  their  intestate  are  conferred  and  regulated  entirely  by  statute, 
and  the  duty  or  right  to  impeach  the  validity  of  a  transfer  of 
the  real  estate  of  the  intestate  is  not  conferred  upon  them. 

4.  Proceedings  in  behalf  of  the  administrator  to  sell  the  real 
estate  fraudulently  conveyed  by  the  intestate  in  his  lifetime 
would  be  unavailing.  The  surrogate  can  only  order  the  real 
estate  of  which  the  testator  or  intestate  died  seised,  to  be  sold  or 
leased  for  the  payment  of  debts.  This  is  quite  evident  from  the 
whole  tenor  of  the  act.  (2  jR.  &  4th  ed.  285  et  seq.)  It  follows 
that  an  application  by  the  creditor  to  compel  the  administrator 
to  proceed  to  sell  the  real  estate  in  question  would  have  been 
entirely  nugatory.  But  if  the  surrogate  could  direct  the  sale, 
and  should  do  so,  it  would  not  advance  the  creditors  in  the  col- 
lection of  their  debts.  On  the  contrary  it  might  tend  to  defeat 
them  entirely.  (1.)  The  ^property  would  not  sell  for  its  value, 
with  the  cloud  created  by  the  fraudulent  deed  resting  upon  it. 
(2.)  The  purchaser  would  be  compelled  to  resort  to  the  equitable 
powers  of  this  court  to  avoid  and  set  aside  the  fraudulent  deed  ; 
the  surrogate's  court  not  being  vested  with  adequate  powers  to 
that  end.  There  is  no  good  reason,  therefore,  why  the  party  if 
he  could  do  so,  should  be  compelled  to  go  through  the  unneces- 
sary and  unavailing  form  of  a  sale  by  the  administrator,  under 
the  order  of  the  surrogate. 

5.  An  action  against  the  heirs  would  have  been  entirely  nu- 
gatory. The  averments  of  the  complaint  being  taken  to  be  true, 
as  they  must  be  under  this  demurrer,  upon  an  issue  of  riens  per 
descent  the  verdict  and  judgment  must  have  been  for  the  heirs. 
Ifeirs  are  only  liable  to  creditors  to  the  extent  of  the  estate. 
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interest  and  right  in  the  real  estate  which  shall  have  descwded 
to  them  from  the  debtor.  (2  jR.  &  4/A  ed.  694,  i  32.  LL6%, 
ii  45,  46.)  Lands  granted  by  the  debtor  in  his  lifetime  by  a 
deed  valid  as  against  him,  do  not  descend  to  his  heirs  at  law, 
notwithstanding  the  deed  may  be  void  as  against  creditors,  for 
fraud.  The  statute  does  not  avoid  the  deed  in  &vor  of  the  htm 
of  the  grantor.  Manhattan  Co.  v.  Osgoodj  (15  Mm.  162,)  was 
a  case  peculiar  in  its  circumstances,  and  the  devisees  who  were 
charged  with  the  debts  of  the  devisor  were  also  the  fraodnlent 
grantees.  The  judge  at  nisi  prius  charged  the  jury  that  the 
lands  were  to  be  deemed,  as  regarded  the  plaintiflb,  assets  bj 
descent  or|devise,  under  the  issue  of  riens  per  descent  or  dense 
in  the  hands  of  the  defendants  who  were  parties  to  that  issae. 
And  the  court  in  bank,  by  Yates,  J.  say, ''  If  then  these  coiiTej- 
ances  were  fraudulent  and  void  the  fee  remained  in  Mrs.  Osgood, 
and  as  to  her  creditors  it  was  the  same  as  if  she  had  never  con- 
veyed. The  title  to  the  estate  must  consequently  be  governed 
by  her  la8.t  will  and  testament."  The  judgment  in  that  case  wss 
reversed  by  the  court  for  the  correction  of  errors,  (3  Cowen^ 
612,)  but  this  point  was  not  considered.  This  case  is  not  like 
the  one  cited,  in  circumstances,  and  therefore  it  is  unnecesssiy 
to  question  the  soundness  of  that  part  of  the  opinion  of  the  su- 
preme court  quoted,  and  which  was  not  considered  by  the  court 
of  review.  If  the  creditors  could  have  no  remedy  by  action  or 
suit  in  equity  directly  in  their  own  name,  the  courts  would  do 
well,  in  order  to  prevent  a  fiulure  of  justice,  and  the  triumph  of 
fraud  and  covin,  to  make  heirs  and  devisees  the  trustees  of  the 
creditors  and  the  administrator  of  the  real  estate  of  which  their 
intestate  or  testator  died  seised  or  to  which  the  creditors  were  en- 
titled, for  the  payment  of  their  debts.  But  heirs  and  devisees,  ss 
such,  if  they  take  at  all,  take  in  their  own  right,  and  are  only  made 
liable  because  they  take,  and  to  the  amount  they  take.  There 
is  no  law  which  confers  title  upon  them  for  the  benefit  of  others, 
creditors  or  otherwise.  This  decision  makes  them  take  in  order 
to  become  liable  to  creditors ;  and  to  what  action  the  heirs  would 
resort  to  recover  the  land,  after  they  should  be  charged  as  heir^ 
to  the  /extent  of  its  value,.  I  know  not    As  heirs  they  could  not 
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recover ;  for  a  deed  valid  against  their  ancestor  would  be  valid 
against  them.  ^  But  it  is  sufficient  to  say  that  if  the  remedy 
supposed  by  the  supreme  court  to  exist,  in  the  case  cited,  does 
in  fflct  exist,  it  cannot  deprive  the  court  of  chancery  of  its  origi- 
nal jurisdiction  in  cases  of  fraud,  or  take  from  the  creditor  the 
simple  and  certain  remedy  afforded  by  an  action  directly  against 
the  fraudulent  grantee,  to  subject  the  property  to  the  payment 
of  the  debts  of  the  grantor,  properly  chargeable  upon  it.  I  may 
add  that  in  Manhattan  Co.  v.  Osgood  the  point  was  not  taken, 
and  of  course  not  considered  by  the  court,  that  if  the  deeds  were 
fraudulent  still  the  lands  were  not  assets  by  descent  or  devise, 
in  the  hands  of  the  defendant. 

6.  If  it  should  be  conceded  that  in  ordinary  cases  an  action  of 
this  kind  would  not  lie  at  the  suit  of  the  creditor  against  the 
fraudulent  grantee,  the  circumstances  of  this  case  would  take  it 
out  of  the  general  rule  and  give  the  court  jurisdiction.  The 
complaint  alleges  collusion  and  fraudulent  combination  on  the 
part  of  the  defendants  to  put  the  property,  by  means  of  a  judi- 
cial sale,  beyond  the  reach  of  creditors,  and  details  circumstances 
and  acts  of  the  parties,  showing  manifestly  that  unless  the  equi- 
table powers  of  the  court  are  exerted  for  the  protection  of  the 
creditors,  the  fraud  will  be  consummated,  and  the  property  lost 
to  those  honestly  entitled  to  it.  (See  Starf/^s  Eq.  PL  §  614  ; 
Alsager  v.  Rowley,  6  Ves.  748 ;  Doran  v.  Simpsouj  4  Id.  661.) 

The  reasons  assigned  by  the  justice  for  his  judgment  at  spe- 
cial term  are  satisfactory,  and  need  not  be  repeated.  The  fraud- 
ulent deed  obstructs  the  remedy  of  the  creditor.  It  meets  him 
at  the  first  step  in  his  attempt  to  collect  his  debt,  and  he  may 
at  once  resort  to  an  action  to  remove  that  obstruction.  {Beck 
V.  Burdett,  1  Paige,  805.) 

The  judgment  must  be  affirmed  with  costs. 

[Jefferson  General  Term,  July  4, 1858.  GFruflgy,  W,  F.  AJEU%,  BMard 
Mid  PraU,  Justices.] 
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Upon  gronnds  of  public  policy  growing  out  of  the  commercial  neceetitiet  and 
wants  of  the  community,  a  holder  of  negotiable  paper  may,  under  certain 
circumstances,  recover  upon  it,  notwithstanding  any  defect  or  infirmity  in 
the  title  of  the  person  fVom  whom  he  deriyed  it;  even  though  snch  peraon 
may  have  acquired  it  by  fhind,  theft  or  robbery. 

But  to  entitle  the  holder  of  negotiable  securities  which  have  been  obtained 

'  and  put  in  circulation  fhiudulently,  feloniously,  or  without  conaideration, 
to  the  benefit  of  this  rule,  he  must  have  become  such  holder  in  good  faith, 
for  a  Aill  and  fair  consideration,  in  the  usual  course  of  business,  and  with- 
out notice  of  the  defect  or  infirmity  in  the  title. 

W.  made  a  promissory  note  for  $120,  payable  to  U.  or  bearer.  The  note  was 
never  delivered,  but  was  placed  by  the  maker  in  his  desk  as  a  place  of  de- 
posit, whence  it  was  stolen  by  B.,  a  laborer  in  his  employ,  and  was  by  him 
transferred  to  one  Bigelow,  for  Sll^  Before  the  note  became  due,  Bige- 
low  transferred  it  to  the  plaintiff  Hdd  that  th^  plaintiff  could  not  recover 
thereon ;  the  note  never  having  had  a  legal  inception,  for  want  of  a  deliv- 
ery ;  the  transfer  to  Bigelow  being  void  for  usury ;  and  the  note  not  having 
been  taken  by  him  bona  fide'  for  a  f\ill  and  fair  consideration  and  in  the 
usual  course  of  his  business. 

A  promissory  note  has  no  legal  inception  or  vitality,  until  it  is  ddivered  to  some 
person  as  evidence  of  a  subsisting  debt. 

Where  a  note  is  not  a  perfect  or  available  security  in  the  hands  of  the  holder, 
the  discounting  or  purchase  of  the  same  at  a  greater  discount  than  the  legal 
rate  renders  the  transaction  usurious,  and  the  note  void  ;  and  this  notwith- 
standing the  transaction  is  in  form  a  purchase  of  the  note  of  a  person  other 
than  the  maker,  who  represents  it  to  be  a  business  note,  and  valid  in  his 
hands,  and  whether  the  party  transferring  has  authority  to  do  so,  or  the 
transfer  is  tortious. 

The  ignorance  of  the  person  discounting  the  paper  that  it  is  unavailable  in  the 
hands  of  the  party  offering  it  for  discount,  will  not  affect  the  question. 

If  the  note  is  invalid  in  the  hands  of  the  seller,  the  maker  can  avail  himself 
of  the  defense  of  usury  in  the  negotiation  of  the  note,  and  the  defense  wHl 
be  complete  upon  establishing  the  fact  that  it  was  transferred  at  a  discount 
greater  than  that  allowed  by  law. 


Action  against  the  defendant  as  maker  of  a  promissory  note 
for  $120,  dated  April  1, 1851,  and  payable  on  the  1st  day  of 
April  thereafter,  to  L.  Upson  or  bearer.  The  note  irzs  made 
for  the  purpose  of  taking  up  another  note  of  the  same  amount, 
made  by  the  defendant  and  held  by  the  payee  Upson,  but  was 
never  delivered.    It  was  placed  by  the  maker  in  his  desk  as  a 
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place  of  deposit  until  he  could  exchange  notes  with  IJpson,  and 
was  stolen  from  thence  by  a  laborer  in  the  employ  of  the  de- 
fendant, and  by  him  transferred  to  one  Bigelow,  about  ten  o'clock 
in  the  evening  of  June  10, 1851,  for  ^115  paid  by  Bigelow.  Big- 
elow  was  not  acquainted  with  the  person  who  transferred  the 
note  to  him,  but  was  introduced  to  him  by  another  man,  and  was 
told  he  had  been  at  work  for  the  defendant.  Before  the  note 
became  due,  Bigelow  transferred  it  to  the  plaintiflF,  his  brother- 
in-law.  The  cause  was  tried  without  a  jury,  and  the  judge 
rendered  a  judgment  for  the  plaintiff  for  the  amount  paid  by 
Bigelow,  with  interest,  and  from  this  judgment  the  defendant 
appealed. 

John  Sessions^  for  the  appellant. 

£«.  jR.  Morgan^  for  the  respondent 

By  the  Court,  W.  F.  Allen,  J.  The  justice  by  whom  this 
action  was  tried  held  and  decided  that  the  plaintiff  w&s  not  a 
holder  of  the  note  in  suit  for  value,  and  rested  his  decision  en- 
tirely upon  the  title  of  Bigelow  derived  from  Bundy  who  stole  the 
note.  The  note,  at  the  time  it  was  stolen,  was  imperfect,  never 
having  been  delivered  by  the  maker  to  the  payee,  or  any  other 
person,  or  in  any  way  put  in  circulation  by  him.  The  mere 
act  of  signing  the  paper,  without  a  delivery  of  it  as  evidence  of  a 
subsisting  debt,  did  not  make  it  the  note  of  the  signer.  {Burrcige 
V.  Lloyd,  1  Exch.  Rep.  82.  Brind  v.  Hampston,  \  M.^W. 
865.  Marst(my.AUen,8IdA9i.  Cosy.Troy,5B.^AldAU,) 
In  the  hands  of  Bundy,  or  any  person  receiving  it  from  him  with 
notice  of  the  defect  in  his  title,  the  note  would  have  been  in- 
valid. If  it  ever  had  an  inception  as  the  promissory  note  of  the 
defendant,  it  was  at  the  time  and  by  means  of  its  transfer  to 
Bigelow. 

Upon  grounds  of  public  policy  growing  out  of  the  commercial 
necessities  and  wants  of  the  community,  a  holder  of  negotiable 
paper  may,  under  certain  circumstances,  be  entitled  to  recover 
upon  it,  notwithstanding  any  defect  or  infirmity  in  the  title  of 
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the  person  from  whom  he  derived  it ;  even  though  such  persoo 
may  have  acquired  it  by  fraud,  theft  or  robbery.  {Story  on 
Prom.  Notes,  §§191,  2.)  The  rule  is.  an  exception  to  the  gen- 
eral rule  that  the  vendor  of  property  or  rights  in  action  can 
convey  no  greater  right  or  interest  than  he  has,  in  the  thing 
transferred,  and  ought  not  to  be  carried  beyond  the  necessity 
that  created  it,  to  wit,  the  commercial  and  business  necessities 
of  the  public.  {Per  Ch,  in  Bay  v.  Coddington,5  John,  Ch.  R, 
64.)  To  entitle  the  holder  of  negotiable  securities  which  have 
been  fraudulently,  feloniously,  or  without  consideration,  ob- 
tained and  put  in  circulation,  to  the  benefit  of  this  rule,  he  must 
have  become  such  holder  in  good  faith  for  a  full  and  fair  consid- 
eration, in  the  usual  course  of  business,  and  without  notice  of 
the  defect  or  infirmity  in  the  title. 

1.  He  must  have  acquired  the  title  in  good  faith.  The  decis- 
ions in  England  upon  this  branch  of  the  rule  have  vacillated 
from  time  to  time.  It  was  at  one  time  held  that  a  person  who 
had  taken  a  bill  under  circumstances  which  should  have  excited 
the  suspicion  of  a  prudent  and  careful  man  could  not  retain  it  as 
against  the  rightful  owner,  or  recover  against  the  parties  to  it 
{GUI  V.  Ctdfitt,  8  Bam.  ^  Cress.  466.  Sfww  v.  Peacock,  2 
C.  ^  P.  216 ;  S.  Con  a  rule  nisi  for  new  trial,  8  Bing.  893. 
Down  V.  Hailing,  4  fi.  ^  C  880.  Beckwith  v.  CorraO,  2  C. 
4*  P.  261.  Strange  v.  Wigney,  6  Bifig.  677.)  It  was  sub- 
sequently held  that  gross  negligence  alone  would  defeat  a  holder 
of  a  bill  for  value ;  that  the  rule  laid  down  and  settled  by  the 
cases  cited  was  quite  too  indefinite  and  uncertain  for  the  proper 
protection  of  the  conmiercial  dealings  of  the  public,  and  gross 
negligence  was  adopted  as  the  rule  by  which  the  rights  of  the 
holder  were  to  be  determined.  {Crook  v.  Jadis,  b  B.  ^  Ad. 
909.  Backhouse  v.  Harrison.  Id.  1098.)  Thus  overruling 
OiU  V.  Cubit,  and  the  cases  depending  upon  and  following  it 
Finally,  in  Ooodman  v.  Harvey,  (4  A.  ^  E.  870,)  the  question 
of  negligence  was  entirely  thrust  aside,  except  so  fiur  as  it  tend- 
ed to  show  mala  fides.  Lord  Denman,  C.  J.  says,  ^'Oross  neg- 
tigenoe  may  be  evidence  of  nuda  fides,  but  is  not  the  same  thing." 
\We  hare  shaken  off  the  last  remnant  of  the  oontrary  doetniB. 
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Wben  tbe  bill  has  passed  to  the  plaintiff  without  any  proof  of 
bad  fiuth  in  him,  there  is  no  objection  to  his  title.  The  same 
doctrine  was  reiterated  in  Uther  v.  Ri4:hj  (10  A,^  E.  784,)  and 
Arbouin  v.  Aniersrnu,  (1  A.  ^  E.  N,  S.  498,)  although  the  point 
was  not  essential  to  the  judgment  in  those  cases.  The  doctrine  of 
the  cases  last  cited  has  been  adopted  and  approved  by  the  courts 
of  some  of  the  states  of  the  Union,  and  I  have  met  with  no  case  in 
our  own  courts  in  conflict  with  it.  So  that  in  the  absence  of  evi- 
dence of  bad  faith  in  the  holder,  if  he  is  in  other  respects  within 
the  rule  established  for  the  benefit  of  commercial  paper,  his  title 
will  be  upheld.  Solomons  v.  Bank  o/Efiglandj  (18  East,  186,) 
was  peculiar  in  its  circumstances,  and  is  consonant  with  Goodr  ^ 

m<in  V.  Harvey.  _, — -^_ 

8.  He  must  have  become  the  purchaser  for  a  full  and  fair 
consideration.  That  he  must  have  become  the  holder  for  a  val* 
uable  consideration,  that  is,. that  he  must  have  parted  with  some* 
thing  of  value  upon  the  strength  and  in  consideration  of  the 
transfer  of  the  paper,  is  well  settled.  A  party  taking  negotiable 
securities  upon  a  precedent  debt,  relinquishing  nothing  of  value 
^t  the  time,  or  without  any  consideration,  is  not  a  purchaser  for 
a  valuable  consideration.  {Bay  v.  Coddingtofi,  5  Mm,  Ch.  54.) 
So  a  transfer  upon  an  usurious  or  other  illegal  consideration 
will  not  support  tbe  title  of  the  holder.  {Ranisdell  v.  Morgan, 
16  Wend.  574.  Keutgen  v.  Parks,  2  Sandf.  S.  C  Rep.  60.) 
Although  not  necessary  to  the  decision  of  this  case,  there  is 
ground  for  saying  that  the  consideration  of  the  transfer  must  be 
full  and  fair,  as  well  as  valuable.  Cady,  J.  in  ChMsmid  v.  Lenns 
County  Bank,  (12  Barb.  410,)  says  the  cases  show  "  that  to 
enable  the  holder  to  retain  a  bank  bill  or  negotiable  paper 
against  the  true  owner,  he  must  have  come  by  it  in  the  usual 
course  of  his  business,  and  for  a  full  and  fair  consideration.^ 
Chancellor  Kent,  in  Bay  v.  Coddington,  asserts  that  the  con- 
sideration paid  or  given  must  be/atr  and  valuable.  Thurstcn 
V.  McKown,  (16  Mass.  Rep.  428,)  decides  that  where  a  note 
was  obtained  by  unfiur  means  from  the  mak«r,  he  was  still  lia- 
ble to  an  indorsee  who  had  obtained  it  bona  fide  for  a  full  oonr 
Mdepoiimj  &o.    In  Miller  v.  Race,  {1  Bur.  462,)  whieh  ia  th* 
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leading  case  upon  this  branch  of  the  law,  Lord  Mansfield  laid 
stress  upon  the  fact  that  the  holder  came  into  the  possession  of 
the  bill  for  9k  full  and  valtuible  consideration^  as  well  as  in  the 
usual  course  of  business.  In  all  the  cases  which  have  come  un- 
der my  notice,  in  which  the  title  of  the  holder  has  been  sustained 
against  the  rightful  owner,  the  consideration  of  the  transfer  has 
been  the  full  value  of  the  note  or  bill  in  controversy. 

8.  The  note  or  bill  must  have  been  taken  by  the  holder  in 
the  usiml  course  of  his  business.  The  rule  was  adopted  for  the 
benefit  6{  commerce,  and  to  secure  the  free  circulation  of  com- 
mercial securities  in  their  accustomed  channels,  to  give  parties 
dealing  in  commercial  paper  that  confidence  and  security  which 
is  indispensable  to  the  proper  prosecution  of  that  business.  In 
Miller  V.  Race,  Lord  Mansfield  makes  the  fact  that  the  bill  was 
received  by  the  holder  ^'  in  the  usual  course  and  way  of  his 
business,"  very  prominent  among  the  circumstances  giving 
validity  to  his  title ;  and  in  Chant  v.  Vaughan,  (8  Bur.  1516,)  the 
same  prominence  is  given  to  and  stress  laid  upon  the  same  &ct. 
In  Easley  v.  Crochford  (10  Bing.  248,)  Lord  Tindal,  C.  J. 
alludes  to  the  &ct  that  in  Snow  v.  Peacock  the  note  was  received 
by  the  bankers  in  the  course  of  their  business,  and  says,  ^  In 
the  present  case  the  defendant's  dealings  were  not  of  such  a 
nature  as  to  entitle  him  to  greater  latitude  than  a  banker  at 
his  counter."  The  defendant  had  received  upon  a  bet  upon  the 
Derby  a  £200  bank  note  which  had  ^m^  stolen  two  years  before, 
and  the  plaintiff,  from  whom  it  had  been  stolen,  was  allowed  to 
recover  in  twice  theamount  of  the  note.  It  is  true  the  decision 
was  not  put  upon  Ihe  nature  of  the  dealings  in  which  the 
defendant  received  the  note,  but  it  is  quite  evident  that  it  influ- 
enced the  decision,  and  we  are  at  liberty  to  infer  from  the  case 
in  connection  with  the  decisions  which  followed  it,  that  a  banker 
receiving  the  note  under  the  same  circumstances,  in  the  ordinary 
course  of  his  business,  would  have  been  protected  in  his  title. 
Chancellor  Kent,  in  Bay  v.  Coddington^  in  giving  the  reasons 
for  his  decree  against  the  defendants,  assigns  as  one  reason,  that 
"  the  notes  were  not  negotiated  to  them  in  the  usual  course  of 
business  or  trade."    And  in  the  same  case  in  the  court  for  the 
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correction  of  errors  (20  Joh'n.  B.  651,)  Spencer,  C.  J.  says, 
''  Now  I  understand  by  the  usual  course  of  trade,  not  that  the 
holder  shall  receive  the  bills  or  notes  thus  obtained,  as  securities 
for  antecedent  debts,  but  that  he  shall  take  them  in  his  busittess 
and  as  payment  for  a  debt  contracted  at  the  time.*'  And  Judges 
Spencer  and  Woodworth  appear  to  deem  it  essential  to  cure  a 
defect  in  the  title  to  negotiable  paper,  that  it  should  be  taken  in 
the  usual  course  of  trade,  as  well  as  for  a  valuable  oonsider^on. 
Peacock  v.  Rhodes,  (1  Doug.  688,)  and  the  case  in  1  Sallt:  126 
proceed  upon  the  same  principle.  In  the  case  last  cited,  it  was 
by  reason  of  the  .course  of  trade  which  created  a  property  in 
the  assignee  or  bearer  that  Holt,  C.  J.  upheld  the  title  of  the 
holder  of  a  bank  note  which  had  been  lost,  and  transferred  to 
him  by  the  finder.  In  Wheeler  v.  Gnildy  (20  Pick.  545,) 
Shaw,  C.  J.  says,  "  The  law  in  regard  to  bills  of  exchange  and 
promissory  notes  is  so  framed  ae  to  give  confidence  and  security 
to  those  who  receive  them  for  a  valuable  consideration  in  the 
ordinary  course  of  business ;"  and  again,  "  But  these  rules  are 
adopted  with  this  limitation,  th&t  the  party  thus  taking  the  note 
or  bill,  does  it  in  the  ordinary  course  of  trade,  when  not  over 
due  or  otherwise  dishonored,  and  without  notice."  After  com- 
menting on  the  cases,  he  concludes,  ^^  We  think  the  rules  deduci- 
ble  from  the  cases  are  these ;  when  a  party  takes  a  bill  trans- 
ferable by  delivery,  not  over  due  nor  otherwise  apparently 
dishonored,  for  valuable  consideration,  in  the  usual  course  of 
busifiessj  without  notice  actual  or  constructive  that  the  holder 
came  by  it  unlawfully  or  without  title,  he  will  be  protected ; 
otherwise  not."  That  the  holder  received  the  paper  in  the  usual 
course  of  trade  or  business  appears  to  be  as  essential  to  cure 
a  defective  title,  as  that  he  should  pay  a  consideration  for  its 
transfer. 

4.  It  must  be  taken  without  notice  to  him  who  receives  it,  of 
the  defect  or  infirmity  of  title  in  him  who  transfers  it.  To  this 
proposition  no  authorities  are  necessary.  The  principle  is  ele* 
mentary. 

The  title  of  Bigelow,  (and  of  consequence  the  title  of  the 
plaintiff  under  the  ruling  and  decision  of  the  justice,  which  waa 
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clearly  right,)  to  the  note  in  suit  cannot,  in  my  judgment,  be 
protected  as  one  acqaired  bona  fide  for  a  full  and  fair  consider- 
ation in  the  usual  course  of  trade  or  business.  The  agreement 
upon  which  he  obtained  the  note  was  usurious  and  void :  a  trans- 
action based  upon  a  usurious  contract  cann'ot  be  said  to  be  bona 
fide.  And  a  deposit  of  goods  or  transfer  of  negotiable  paper 
which,  untainted  by  usury,  would  be  yalid,  will  not  be  sustained 
if  the  deposit  or  transfer  is  made  in  pursuance  of  a  contract 
which  is  usurious  and  therefore  illegal.  {Ramsdell  v.  Morgan, 
16  Wend.  R.  574.  Keutgen  v.  Parks,  2  Sand.  S.  C.  R.  60.) 
This  note  had  no  vitality  as  such  upon  itd  transfer  to  Bigelow. 
It  took  its  inception  (if  at  all)  as  a  promissory  note,  and  became 
the  evidence  of  a  subsisting  debt  against  the  maker  in  virtue  of 
the  dealings  between  Bundy  the  thief,  and  Bigelow,  to  whom  it 
was  transferred.  {Marvin  v.  McCuUum,  20  John.  R.  288.) 
It  was  not  a  perfect  or  available  security  in  the  hands  of  Bundy 
directly  from  whom  Bigelow  acquired  the  title,  and  in  such  case 
it  is  well  settled  that  the  discounting  or  purchase  of  the  note  at 
a  greater  discount  than  the  legal  rate  renders  the  transaction 
usurious  and  the  note  void,  and  this  notwithstanding  the  trans- 
action is  in  form  a  purchase  of  the  note  of  a  person  other  than 
the  maker,  who  represents  it  to  be  a  business  note  and  valid  in 
his  hands,  and  whether  the  party  transferring  has  authority  to 
do  so,  or  whether  the  transfer  is  tortious  as  in  Keutgen  v. 
Parks.  {Powell  v.  Waters,  17  John.  R.  176.  Munn  v.  Com- 
mission Co.  15  John.  R.  44,  per  Spencer  J.  at  page  55.  Dowe 
v.  Schult,  2  Den.  621.)  The  ignorance  of  the  person  discount- 
ing the  paper  that  it  is  unavailable  in  the  hands  of  the  party 
ofiering  it  for  discount,  will  not  affect  the  question.  {Powell  v. 
Waters,  8  Cow.  669.)  In  distinguishing  between  a  case  where 
the  discount  of  a  bill  at  a  higher  premium  than  the  legal  rate 
of  interest  will  be  upheld  as  legal  by  considering  it  the  purchase 
of  a  bill  already  perfect  and  available ;  and  when  it  will  be 
illegal  as  a  usurious  loan  of  money,  it  is  only  necessary  to 
determine  whether  the  bill  is  a  perfect  and  available  bill  in  the 
hands  of  the  seller,  or  whether  it  takes  its  inception  as  a  bifl  and 
becomes  the  evidence  of  a  subsisting  debt  upon  its  transfer  to 
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the  holder.  This  is  the  test  by  which  the  legality  of  the  trans- 
action is  to  be  determined.  If  the  bill  is  invalid  in  the  hands 
of  the  seller,  the  maker  can  avail  himself  of  the  defense  of  usury 
in  the  negotiation  of  the  bill,  and  the  defense  will  be  complete 
upon  establishing  the  fact  that  it  was  transferred  at  a  discount 
greater  than  that  allowed  by  law.  {Dowe  v.  Schutt^  supra.) 
The  rule  is  the  same,  notwithstanding  the  bill  is  transferred 
without  authority,  or  tortiously,  as  against  the  maker.  {Keut- 
gen  V.  Pcarks^  supra.)  In  this  case,  had  Bundy  been  the  agent 
in  fact  of  the  defendant  to  negotiate  the  note  in  suit,  the  trans- 
action would  have  been  clearly  usurious.  The  purchaser  of  the 
note  cannot  complain  if  he  is  placed  in  the  same  situation  that  he 
would  have  been  had  the  possession  and  transfer  of  the  note  by 
Bundy  been  legaL  The  law,  for  the  benefit  of  commerce,  only 
goes  to  this  extent,  and  protects  bona  fide  purchasers  of  nego- 
tiable paper,  when  transferred  to  them  tortiously,  to  the  same 
extent  that  they  would  be  protected  upon  an  authorized  transfer 
of  the  note  under  the  same  circumstances.  In  this  view  of  the 
case  the  note,  as  a  note  having  its  inception  at  the  time  of  the 
transfer  to  Bigelow,  and  only  becoming  operative  by  that  act,  is 
usurious  and  void ;  and  although  the  defense  of  usury  is  not 
alleged  in  the  answer  and  cannot  therefore  be  relied  upon  by 
itself  as  a  defense  to  the  action,  it  may  be  alleged  in  impeach- 
ment of  the  good  faith  of  Bigelow,  and  being  established,  takes 
away  all  pretense  of  the  bona  fides  of  the  transaction.  Upon 
this  ground  the  judgment  must  be  reversed.  . 

Thercj  appears  to  be  no  hardship  in  this  case.  So  far  as  want 
of  proper  caution  has  contributed  to  place  the  parties  in  their 
pr^ent  situation,  the  fault  is  entirely  on  the  part  of  Bigelow, 
under  whom  the  plaintiff  claims,  and  in  whose  place  he  stands. 
This  fact  cannot  influence  the  result,  or  affect  the  legal  rights  of 
the  parties,  but  it  is  a  relief  to  know  that  the  true  equities  of 
the  case  are  consistent  with  the  legal  rights  of  the  parties. 
Aside  from  the  ground  already  considered,  I  think  it  may  be 
safely  asserted  upon  principle  as  well  as  authority,  that  the  note 
never  had  an  inception  so  as  to  enable  any  person  to  become  a 
bona  fide  holder  of  it   It  was  an  imperfect  instromeni^  wanting 
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delivery  to  give  it  vitality  as  the  promissory  note  of  the  deliand' 
ant.  The  holder  has  taken  but  a  blank  piece  of  paper,  not  a 
promissory  note.  {Ande  v.  Dixon,  6  Exch.  R.  869.)  Bnt  upon 
the  ground  more  ftiUy  considered,  the  judgment  is  reversed  aad 
a  new  trial  granted ;  costs  to  abide  the  event. 

[Onondaga  General  Term,  October  8, 1858.     Cfridley,  W.  F,  AUen,  BtMmrd 
and  Pratt,  Justices.] 


37  Mia^sea 

38  Mifl'^3 


Shumwat  and  wife  vs.  Cooper. 

tbe  real  estate  of  an  infknt  feme  covert  wai  sold  by  order  of  the  covrt 
evy,  noder  the  act  authorizing  the  sale  of  infants'  estates,  and  the 
money  secured  to  her,  or  for  her,  by  bonds  and  aaortgages,  which 
We  never  in  her  possession  or  in  that  of  her  hosband,  nntD  after 
wbcn  he  obtained  the  same  as  administrator  of  his  wife,  and 
received  the  moneys  secured  thereby;  Bdd  that  by  Che  sale  of  the  land 
under  the  direction  of  the  court  there  was  no  conversion  of  the  real  estate 
into  personalty,  but  that  the  proceeds  were  Impressed  with  the  same  teal 
uses  which  attached  to  the  real  estate  before  the  sale ;  and  that  such  pre- 
ceeds  descended,  as  the  real  estate  would  have  done,  to  the  kein  at  2av  of  the 
iniknt,  and  did  not  go  to  her  personal  representatives^  for  distribution  among 
the  next  of  kin  and  others  entitled  thereto. 
Accordingly  keld  that  the  surrogate  had  no  jurisdiction  to  call  the  husbMMl  to 
account  as  administrator  of  his  wifb,  upon  the  apj^llcationof  her  next  efkm, 
A  surrogate  has  no  authority  to  inquire  into,  or  settle,  the  rights  of  hebs  at 

law  to  property  in  the  hands  of  an  executor  or  administrator. 
jWbere  a  married  woman  dies  intestate,  leaving  no  debts  unpaid,  her  husband 
cannot  be  called  upon  to  account  in  respect  to  her  personal  property,  by 
hcrnc:jEtorkin;  he  being,  by  statute, (2  i?.  &  4^  eci.  2M,  ^ 29, 80,) entitled 
IndiuiDiflter  upon  her  estate,  and  the  assets,  after  the  paynMot  of  dtbli, 
i^ongl^g  to  him  absolutely. 

act  or  April  7, 184S,  for  the  protection  of  the  property  of  married  women, 
amooded  in  1849  has  not  affected  this  provision  of  the  revised  statutes. 

FP  E  A  L  from  the  decree  of  the  gnrn^ate  of  Onondaga  ooontj, 
imissing  the  petition  of  ^nmwaj  and  wife,  that  the  reflpond- 
Cooper,  should  acoonnt  as  administrator  of  his  wife,  Eliis 
Une  Coopor.    The  deceased  was  the  daught^  (^  Mrs.  Shuin- 
way,  one  of  the  petitioners,  by  a  former  husband,  and  died  under 
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the  age  of  21  yeanu  The  petition  stated  that  she  (the  intestate) 
inherited  certain  real  estate  firom  her  fiftther,  which  was  before 
her  death  sold  under  an  order  of  the  court  of  chancery  of  this 
state,  and  the  purchase  money,  received  to  her  or  for  her,  by 
bonds  and  mortgages,  under  and  by  the  direction  of  the  said 
court ;  that  the  bonds  and  mortgages  had  never  been  in  posses- 
sion of  the  intestate  or  her  husband  until  alter  the  death  of  the 
intestate ;  that  the  resp(mdent  was  appointed  administrator  of 
his  wife  by  the  surrogate  of  Onondaga  county ;  that  since  the 
granting  of  letters  of  administration,  the  said  respondent  had, 
by  virtue  thereof,  obtained  possession  of  said  bonds  and  mort- 
gages, and  had  subsequently  received  the  moneys  secured  there- 
by, amounting  to  something  over  three  thousand  dollars.  The 
petition  therefore  prayed  that  said  Oooper  might  be  cited  to  ap- 
pear and  account  before  the  surrogate,  and  that  the  petition- 
ers, or  the  said  Jane  Shumway,  one  of  the  petitioners,  might 
be  adjudged  the  next  of  kin  to  said  Eliza  Jane  (the  intestate) 
deceased,  and  entitled  to  the  property,  assets,  moneys,  bonds  and 
mortgages  that  had  oome  to  the  hands  of  said  Cooper  as  admin- 
istrator aforesaid,  and  that  he  might  be  adjudged  and  decreed  to 
pay  the  same  to  the  said  Jane  Shumway  or  to  the  petitioners.  A 
citation  was  issued  requiring  the  respondent  to  appear  before 
the  surrogate  and  render  an  account  of  his  proceedings  as  ad- 
ministrator, or  show  cause,  &;c.  At  the  time  appointed,  the 
respective  parties  appeared,  and  upon  objections  taken  by  the 
respondent,  the  petition  was  dismissed,  upon  the  facts  set  out 
therein ;  and  from  that  order  the  petitioners  appealed  to  this 
court. 

S.  C.  Parker  and  /  tt^er^  for  the  appellants. 

/.  T.  BUnard,  for  the  respondent. 

Bff  the  Ontrt,  W.  F.  Allen,  J.  The  moneys  sought  to  be 
reached  by  the  petitioners  by  calling  the  defendant  to  account 
as  administrator,  before  the  surrogate,  were  the  proceeds  of  cer- 
tain real  estate  which  came  to  the  deceased  wife  of  the  respond- 
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ent,  by  devise  from  her  fether,  and  which  ijere  sold  by  order  of 
the  court  of  chancery,  under  the  act  authorizing  the  sale  of  in- 
fimts' estates.  {2  R.  SAth  ed.  ^9.)  A  copy  of  the  will  of  the 
father  is  made  a  part  of  the  case,  and  from  that  it  would  seem 
that  the  sale  was  not  authorized  by  law,  as  it  was  against  the 
provisions  of  the  will.  (2  R.  S.  860,  §  84.)  But  no  question 
arises  upon  this  appeal  in  respect  to  the  validity  of  the  sale,  as 
both  parties  by  their  acts  affirm  the  proceedings,  and  claim  the 
proceeds  of  the  sale.  The  intestate  died  while  under  the  age  of 
twenty-one  years,  and  of  course  before  the  real  estate  decreed  to 
her  had  by  any  act  of  her  own  been  converted  into  personalty, 
and  it  is  claimed  by  the  appellants  that  by  the  sale  of  the  prem- 
ises under  the  direction  of  the  court  there  was  no  conversion, 
but  that  the  proceeds  were  impressed  with  the  same  real  uses 
which  attached  to  the  real  estate  upon  the  sale ;  and  in  this  he 
is,  I  think,  supported  by  the  statute  and  by  authority.  The 
statute  provides  that  "  no  sale  made  as  aforesaid  of  the  real  estate 
of  any  in&nt  shall  give  to  such  infimt  any  other  or  greater  in- 
terest or  estate  in  the  proceeds  of  such  sale  than  he  had  in  the 
estate  so  sold,  but  the  said  proceeds  shall  be  deemed  real  estate 
of  the  same  nature  as  the  property  sold."  (2  R.  S.  iih  ed.  360, 
i  88,  Id.  Ist  ed.  195,  §  180.  Davison  v.  De  Freest,  8  Sandf. 
Ch.  R.  456.  Forman  v.  Forman,  7  Barb.  215.)  If  the  pro- 
ceeds remained  impressed  with  real  uses  to  the  extent  claimed 
by  the  appellants — ^and  I  see  not  why  they  did  not — ^then  they 
descended,  as  the  real  estate  would  have  done,  to  the  heirs  at 
law,  and  did  not  go  to  the  personal  representative  for  distributicm 
among  the  next  of  kin  and  others  entitled  thereto.  I  will  assume, 
without  deciding,  that  the  petitioners  are  right  in  their  position, 
that  this  money  must  be  regarded  as  teal  estate  for  the  purpose 
of  determining  to  whom  it  belongs,  and  that  its  direction  must 
be  controlled  by  the  statute  of  descents  and  not  by  the  statute 
of  distributions.  If  that  is  so,  it  follows  as  a  nesessary  conse- 
quence that  the  proceedings  were  properly  dismissed  by  the 
surrogate,  for  the  want  of  jurisdiction. 

1.  The  defendant  as  administrator  was  not  entitled  to  the 
bonds  and  mortgages  by  which  the  purchase  money  of  the  real 
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estate  sold  was  secured,  or  to  collect  the  moneys  becoming  due 
thereon.  If  he  received  them  it  was  in  some  capacity  other  than 
as  administrator.  Executors  and  administrators  are  only  enti- 
tled to  the  goods,  chattels  and  credits  of  their  decedent.  (2  R.  S. 
82,  §  2.)  Real  estate,  or  money  impressed  with  real  uses,  are  not 
included  in  this  class.  They  take  that  property  only  which  is 
assets  for  the  payment  of  debts,  and  which  after  the  payment  of 
debts  and  legacies  is  to  be  distributed  among  the  next  of  kin ; 
and  the  rights  of  heirs  to  property  which  would  descend  to  them 
are  expressly  saved  by  statute.  (2  /f .  S.  82,  §§  6,  8.)  Property 
that  descends  to  heirs  doernot  and  cannot  go  to  the  executor  or 
administrator.  If  by  any  means  it  comes  into  the  possession  of 
the  individual  who  chances  to  be  the  personal  representative  of 
the  deceased,  the  remedy  of  the  party  entitled  as  heir  is  by  a 
proper  action  at  law,  the  form  to  be  determined  by  the  character 
and  situation  of  the  property. 

2.  The  surrogate  has  no  authority  to  inquire  into  or  settle  the 
rights  of  the  heirs  at  law  to  property  in  the  hands  of  the  execu- 
tor or  administrator.  The  powers  and  duties  of  surrogates  are 
prescribed  by  law,  and  do  not  include  the  power  to  adjudicate 
between  the  heir  and  personal  representative.  (2  R,  S,  4th  ed. 
418,  §  1.)  An  heir  at  law  has  no  place  given  him  by  statute 
in  the  surrogate's  court  to  compel  an  accounting  by  the  executor 
or  administrator.  That  right  is  confined  to  creditors,  legatees 
and  next  of  kin.  (2  R.  S.  4th  ed.  277,  i  67.)  The  next  of  kin 
only,  and  not  heirs  at  law,  are  to  be  cited  to  attend  upon  the 
accounting.  {Id.  278,  §  66.)  Their  rights  can  be  passed  upon 
by  the  surrogate.  An  adjudication  upon  the  rights  of  the  heirs 
at  law  would  be  simply  void.  Upon  the  settlement  of  the  account 
the  surrogate  must  follow  the  statute  of  distribution  in  directing 
the  disposal  of  the  estate  after  the  payment  of  debts  and  lega- 
cies, and  cannot  be  guided  by  the  statute  of  descents.  {Id.  281, 
§  82.)  The  petitioners  claim  in  this  case  as  next  of  kin,  and 
were  compelled  to  do  so,  to  entitle  themselves  to  the  citation, 
and  when  it  appeared  that  their  claim  was  as  heirs  at  law,  the 
petition  was  properly  dismissed. 

If  the  moneys  are  deemed  to  be  personal  property,  an  account- 
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ing  by  the  respondent  would  be  a  vain  thing.  The  petition 
states  that  the  deceased  died  intestate,  leaving  no  debts  unpaid. 
By  the  revised  statutes  (2  R.  S.  ^th  ed.  259,  ^i  29,  80)  the  res- 
pondent as  the  husband  of  the  deceased  was  entitled  to  admin- 
ister upon  her  estate,  and  the  assets,  after  the  payment  of  debts, 
belonged  to  him  absolutely ;  and  had  he  died  before  fully  admin- 
istering, would  have  passed  to  his  representatives  as  a  part  of 
his  personal  estate.  I  do  not  think  that  the  law  of  1848,  as 
amended  in  1849,  (2  R.  S.  Ath  ed.  381,)  has  affected  this  pro- 
vision. The  entire  end  sought  to  be  accomplished  will  be  ob- 
tained, and  the  mischiefs  which  were  the  occasion  of  this  legis- 
lation will  be  remedied,  and  full  scope  given  to  the  act,  without 
interfering  with  the  rights  of  the  husband  under  the  provision  of 
the  revised  statutes  referred  to.  It  will  secure  to  the  wife  the 
absolute  enjoyment  of  her  property,  with  the  right  to  dispose  of 
it  by  will  or  otherwise  during  her  life ;  and  I  see  no  reason  to 
suppose  that  the  legislature  designed  to  interfere  with  its  course 
after  her  death,  if  she  elected  that  it  should  go  in  the  direction 
given  it  by  law.  The  statute  is  for  the  personal  benefit  and 
security  of  the  wife,  and  not  of  her  kinsfolk.  She  alone  is  named 
in  the  act.  The  legislature  may  well  have  thought  when  they 
had  secured  to  her  the  absolute  estate  during  her  life,  with  power 
to  dispose  of  it  by  will  away  from  her  husband,  at  her  death,  if 
she  omitted  to  exercise  her  right  of  disposal  it  would  be  good 
evidence  that  she  was  willing  that  her  husband  should  after 
her  death  enjoy  it,  and  therefore  left  the  general  statute  regu- 
lating the  marital  rights  of  the  husband,  in  case  of  intestacy  of 
the  wife,  in  force.  Upon  this  point  it  is  enough  to  say  that  the 
two  provisions  of  law  are  not  inconsistent  with  each  other.  They 
can  both  stand,  and  therefore  one  should  not  be  held  to  be 
repealed  by  implication.  {Bac  Abr.  Statutes^  Z>.  And  acB 
1  Bradf.  Rep.  64.) 

Upon  either  view  of  the  case  the  surrogate  properly  dismissed 
the  petition,  and  the  order  must  be  affirmed  with  costs. 

[Onondaga  Gbnbbal  Tekm,  October  8, 1858:    OritUef,  W,  P.  Attm  and  JM> 
lardf  JnsticeB.] 
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Iq  cue  of  A  jnere  a^ncy,  for  the  tnoBmission  of  money,  the  party  for  whom 
the  money  was  designed  cannot  maintain  an  action  a^inst  the  agent,  for 
money  had  and  received  to  his  use.  To  sustain  an  action  there  mnst  be  an 
express  promise  by  the  agent. 

Where  C,  a  debtor  of  fi.,  handed  to  the  defendant  a  som  of  money  apd  re- 
quested him  to  deliver  it  to  fi.  and  have  the  latter  give  0.  credit  for  it,  and 
the  defendant  took  the  money  and  promised  to  do  so ;  Held  that  no  action 
would  lie  in  fkvor  of  B.'s  administrator,  against  the  defendant,  for  money 
bad  and  received. 

This  was  an  appeal  by  the  defendant^  firoi^  a  judgment  of  the 
Onondaga  county  court,  affirming  that  of  a  justice  of  the  peace. 
The  action  was  brought  by  the  plaintiff,  as  administrator  of 
Thomas  0.  Bigelow,  deceased,  for  money  had  and  receiyed  by 
the  defendant  to  and  for  the  use  of  the  inte^itate.  The  proof 
was  that  in  September,  18S2,  one  Ohaae,  a  debtor  of  the  intes- 
tate, handed  to  the  defendant  $65,  and  requested  him  to  hajud  it 
to  the  intestate  and  have  him  give  Chase  credit  fo^r  it,  and  that 
the  defendant  said  he  would  do  so,  and  took  the  nioney.  Upon 
this  evidence  the  justice  rendered  judgment  for  the  plaintill^ 
which  was  affirmed  by  the  county  court  upon  appeal 

S.  C.  Parker^  for  the  t^pellant. 

M.  B.  Churchy  for  the  respondent. 

By  the  Court,  W.  F.  Allen,  J.  It  is  well  settle^  at  thif 
day,  that  privity  of  contract  between  the  parties  to  aa  ^ciiosi  if 
not  in  all  cases  necessary  to  be  established  i;n  order  to  ^support 
the  action.  A  promise  to  A.,  upon  a  sufficient  consideration,  % 
the  benei^t  of  B.,  enures  to  the  benefiit  of  tlgi^e  latter,  a^d  giycf 
him  a  rij^  of  action.  And  when  n^mey  ^  Ij^een  received  ly 
B.  to  the  ujse  of  A.,  and  which  tji^e  l^ttfpr  has  an  ab^lfit^  rigj^ 
to  dei?:^and  and  receive  from  t^e  forx^er,  the  ^^  wiU  ip  certain 
<Qf^es  w^  a  pTQuuit^  to  pay,  r^s^  wJ^i^ch  an  autism  m^  hp  sna- 
ii^jppd.  It  n^y  be  doubted  wither  the  la^  will  ii^ip^y  f  piwi/sw 
(^  qn(0]iwapn  ffoua  Q9nfdd^i^xpQi^gp9$urely  |^  HlSlI^ 
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and  where  there  is  no  privity  of  contract  or  dealing  between  the 
parties.  To  sustain  this  action  the  plaintiff  relies  upon  tlifi 
naked  fact  of  the  delivery  of  the  money  to  the  defendant  to  be 
by  him  delivered  to  the  plaintiff's  intestate.  The  money  was 
not  advanced  to  the  defendant,  within  any  definition  of  that  term, 
upon  his  agreement  to  pay  to  the  intestate.  The  defendant  de- 
rived  no  benefit,  and  was  to  derive  none,  from  the  receipt  of  tie 
money.  The  money  remained  the  property  of  Chase,  the  debtor. 
Had  it  been  lost  without  the  fiiult  of  the  defendant,  the  lo6s 
would  have  fiillen  on  Chase,  and  not  on  his  creditor.  The  debt 
of  Chase  was  not  extinguished  by  delivery  of  the  money  to  the 
defendant,  and  the  defendant  was  in  no  sense  the  agent  of  the 
intestate.  The  defendant  received  the  money  as  the  agent  of 
Chase,  to  deliver  to  his  creditor,  and  the  agency  could  have  been 
revoked  at  any  time  by  Chase,  and  the  money  recalled  and  ap- 
propriated to  any  other  purpose.  It  never  became  the  property 
of  the  defendant  or  of  Thomas  0.  Bigelow.  There  is  no  evidence 
that  up  to  the  brin^g  of  this  action  the  plaintiff  or  his  intestate 
recognized  the  delivery  of  this  money  to  the  defendant  as  a  pay- 
ment to  the  intestate,  and  no  evidence  whatever  of  any  promise 
by  the  defendant  to  the  plaintiff  or  his  intestate  to  pay  the 
money  to  either.  I  can  find  no  case  circumstanced  like  this  in 
which  a  party  has  been  allowed  to  recover,  and  I  know  of  no 
principle  upon  which  the  action  can  be  sustained.  On  the  con- 
trary, the  authorities  are  adverse  to  the  plaintiff.  The  defendant 
was  the  agent  of  Chase,  the  debtor,  and  an  action  will  not  lie 
against  an  agent  on  behalf  of  a  third  party,  except  upon  an  ex- 
press promise.  {Colvin  v.  Hdbraok,  2  Comst.  126.  Merritt 
V.  Jbhnsan,  7  John.  472.)  A.,  being  defendant  in  an  aetioa 
brought  by  B.,  paid  the  debt  and  costs  to  his  own  country  attor- 
ney for  transmission  to  B.  The  attorney  sent  a  check  exceeding 
the  amount,  to  his  own  town  agent,  directing  him  to  pay  the  debt 
and  costs  out  of  it.  The  agent  acknowledged  the  receipt,  by 
letter  to  his  country  attorney,  and  therein  promised  to  apply  ^ 
money  as  directed,  and  the  jury  found  that  he  knew  that  the 
money  was  the  money  of  the  plaintiff,  but  he  retained  it  in  de- 
daction  of  a  debt  due  to  him  from  the  attorney.    Held  that  diare 
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was  no  snfficieiit  evidence  to  support  an  action  for  money  had 
and  received,  by  A.  against  the  agent.  {Cobb  v.  Beeke,  6  Q.  jB. 
Rep.  930.  9  Jur.  489.)  In  Barlow  v.  Burrwo,  (16  M.  ^  W. 
126,)  the  defendant  aa  the  agent  of  an  executor  wrote  to  a  leg- 
atee, informing  him  of  his  legacy  and  of  its  amount,  and  stating 
that  he  would  remit  it  in  any  way  the  legatee  might  suggest 
He  remitted  a  part,  and  in  an  action  for  money  had  and  received, 
to  recover  the  residue,  which  he  had  appropriated  to  the  pay- 
ment of  certain  expenses,  it  was  held  the  action  would  not  lie. 
Parke,  B.  says,  "  there  is  not  the  least  pretense  to  say  that  the 
defendant  has  ever  agreed  to  hold  the  money  for  the  plaintiff; 
he  is  the  agent  of  the  executor,  not  of  the  plaintiff,  to  receive 
the  money :  nor  is  he  a  mere  stakeholder.  So  long  as  the  money 
is  in  his  hands  it  is  in  the  hands  of  the  executor.  There  is  no 
privity  between  him  and  the  plaintiff."  Pollock,  0.  B.,  Alder- 
«on,  B.  and  Rdfe,  B.  concurred.  That  an  absolute  engagement 
on  the  part  of  the  agent  receiving  money  from  his  principals, 
with  the  party  claiming  the  money,  to  pay  it  to  him  is  necessary 
to  enable  such  party  to  maintain  an  action,  see  also  Malcolm  v. 
Scott,  (5  Exch.  60L)  WiUiams  v.  EverUt,  (14  East,  682,) 
was  an  action  for  money  had  and  received.  One  Kelly,  residing 
abroad,  remitted  bills  to  the  defendants,  his  bankers,  with  direc- 
tions to  pay  the  amount  in  certain  proportions  to  his  creditors, 
among  whom  was  the  plaintiff.  The  plaintiff  was  notified  by 
Kelly  and  gave  notice  to  the  defendants,  and  offered  to  take  the 
bills  and  indemnify  the  defendants,  who  refused  to  indorse  the 
bills  or  act  upon  the  letter  of  Kelly.  The  defendants  afterwards 
received  the  money  on  the  bills.  It  was  held  that  they  did  not, 
by  the  mere  9ct  of  receiving  the  bills  and  afterwards  the  produce 
of  them,  with  such  directions,  bind  themselves  to  the  plaintiff  so^ 
to  upply  the  money  in  discharge  of  his  debt  from  Kelly,  and 
eonsequently  that  the  plaintiff  (between  whom  and  the  defend- 
ants there  was  no  privity  of  contract  express  or  implied,  but  on 
the  contrary  it  was  repudiated)  could  not  maintain  an  action 
against  the  defendants  for  money  had  4md  received  to  his  use. 
But  that  the  property  in  the  bills  and  their  produce  still  eon- 
tinned  in  Kelly.    In  Qibwn  v.  Muua,  (Ryan  4*  Moodf,  66,) 
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A.,  gave  an  order  on  his  bankers,  directing  them  "  to  hold  OT^i* 
fh)m  his  private  account  £400  to  the  disposal  of  B."    The 
banker  accepted  the  oHder.    Held,  that  such  order  was  revocable, 
/        and  might  be  countermanded  before  payment  to  B.  or  appropri^ 
W  tion  to  his  credit.    Jn  Hedlake  v.  Hurley,  (1  Cromp.  ^  Jer. 

83,)  A.  remitted  to  B.  a  bank  bill  indorsed  ^Paj  to  the  order 
of  B.  under  provision  for  my  note  in  fiivor  of  C,  payable  at  the 
house  6f  B.  on  1  January,  1830."  B.  received  the  proceeds  of 
the  bill  and  refused  to  pay  them  over  to  C.  In  an  action  for 
money  had  and  received  by  C.  it  was  decided  that  the  action 
would  not  lie,  because  B.  had  never  assented  to  hold  the  bill  or 
money  to  the  use  of  0.  {See  also  Baron  v.  Husbandj  4  jB.  4* 
Ad.  611.)  In  Lilly  v.  Hays,  (5  Ad.  ^  E.  548,)  the  plaintiff 
was  allowed  to  recover,  the  defendant  having  admitted  that  he 
had  received  the  money  for  the  plamtiff  and  promised  to  pay  it 
to  him.  The  cbnsideration  moving  from  the  debtor  was  held 
sufficient  to  support  the  promise  to  the  plaintiff  in  the  view  taken 
by  Ffttteson,  J.  Williams,  J. :  '^  I  am  of  the  same  opinion.  The 
defendant  here  admits  the  receipt  of  the  money  on  the  plaanlaff's 
account,  and  is  adopted  by  him  as  his  agent."  Coleridge,  J. : 
*'  The  facts  here  show  that  the  defendant  was  the  agent  of  the 
plaintiff;  that  agency  supplies  the  consideration.  To  ccmstitute 
an  agency  there  must  have  been  ftn  agreement  either  express  or 
to  be  inferred  from  what  has  been  said  on  one  side  and  adopted  on 
tiie  other."  Lord  Denman,  0.  J. :  "  I  am  of  the  same  opinion. 
I  tiioD^ht  that  the  defendant  had  made  himself  the  plaintiff's 
banker  as  to  this  £100."  The  authority  of  the  cases  eited  has 
been  hitherto  unquestioned,  so  &r  as  I  have  discovered  in  my 
examination  of  liie  books,  and  I  have  found  no  case  in  which 
upoh  the  proof  of  a  mere  agency,  as  in  this  case,  fiyr  the  transmis- 
sion of  ,the  money,  the  party  for  whom  it  was  designed  has  be» 
permitted  to  maintain  an  action  igainst  the  ag^t,  for  money  had 
and  received  to  his  use.  The  class  of  ^ases  eited  and  relied 
upon  by  the  phintiff 's  counsel  depend  upon  an  entirely  difffiMit 
principle,  and  are  not  in  conflict  with  the  cases  referred  to^ 
They  are  cases  in  .which  the  relation  of  principal  ftnd  agent  M 
Hot  exist)  but  jfi  whMh  tjiare  was  a  vidUL^csKitract  'IMtwite  fto 
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persons  for  the  benefit  of  a  third,  and  the  only  question  really 
involved  in  them  was  in  respect  to  the  proper  party  to  the  action. 
The  rights  of  the  parties  were  fixed  by  the  contract,  which  was 
irrevocable  without  the  consent  of  all.  I  need  not  refer  to  them 
in  detail,  bat  npon  Examination  I  think  it  will  be  foond  that  the 
doctrine  of  the  oases  above  referred  to  is  not  controverted,  and 
the  cases  themselves  are  not  referred  to,  and  for  the  reason  that 
they  did  not  depend  npon  the  same  principles.  Among  the 
cases  cited  was  Farmer  v.  RusseU^  (1  Bos.  ^  PnL  296,)  in 
which  the  defendants  were  the  agents  of  the  plaintiff  and  as  such 
received  the  money  sued  for.  Most  of  the  other  cases  were  cases 
of  special  contract,  and  all  are  clearly  distinguishable  from  this. 
(The  Delaware  and H.  Canal  Co.  v.  The  Westchester  County 
Bank,  4  Denio,  97.  Weston  v.  Barker,  12  Jbhn.  276.  Caboi 
V.  Haskins,  8  Pick.  83.  Arnold  y.  Lyman,  17  Mass.  R.  400. 
EUwood  V.  Mtmk,  5  Wend.  285.  Farley  v.  Cleveland,  4  Cow. 
482 ;  S.  C.  in  error,  9  Id.  639.  Shear  v.  Mtaiory,  18  John 
496.  *  Gold  V.  PMUips,  10  Id.  412.  Sckermerhom  v.  K^andet' 
heyden,  1  Id.  189.    Barker  v.  Bueklin,  2  Denio,  45.) 

The  judgment  of  the  county  court  and  of  the  {ustice  must  be 
reversed. 

[Onondaga  Gbneral  Term,  October  8,  1858.     Gridkfft  W.  F.  AUm  and 
Hubdard,  JusticM.] 


Ellsworth  vs.  Putnam  and  others.  73  ad^SOS 

An  action  nnder  the  464th  section  of  the  code,  to  abate  a  nniianoe  and  to 
reoorer  damages  for  its  erection  and  continuance,  is  a  snbstitate  for  the 
stktnte  remedy  by  writ  of  nuisance ;  and  the  plaintiff  most  aver,  in  his  com- 
plaint, all  tliai  was  het&n  requisite  to  snstaln  an  acticn  of  that  nature. 

For  an  iqjmy  to  the  plaintiff's  land  by  the  erection  ^f  a  nulsanoe  upon  land 
in  the  possession  of  the  defendants,  the  complaint  should  aU<sge  Itet  the 
plaintiff  was  the  owner  of  the  freekoid  affected  by  the  nuisance,  at  the  time 
the  acts  complained  of  were  committed ;  and  that  the  defendants  were  Am- 
'a«ts  ofthejhthold  of  thaland  whereon  the  nuisance  was  erected. 
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Demurrer  to  complaint.  The  plaintiff  alleged  in  his  com- 
plaint that  on  the  30th  of  June,  1846,  he  was  seised  of  a  fiurm 
known  as  letter  E.  in  lot  No.  2  of  lot  No.  6  in  the  24th  allot- 
ment of  the  Ka^aderosseras  patent,  containing  100  acres,  com- 
monly called  the  old  steam  lot.  That  in  1834  the  farm  was 
uncultiyated,  and  in  that  year  was  reduced  to  cultivation,  and  in  . 
1835  a  dwelling  house  and  bam  erected  thereon,  by  the  persons 
then  seised,  adjacent  to  a  durable  stream  of  pure  water  flowing 
across  the  lot  from  west  to  east,  known  as  dry  brook.  That  such 
fiurm  and  such  dwelling  house  and  bam  had  been  occupied  by  the 
owner  of  the  same,  for  farming  purposes,  until  the  commence- 
ment of  this  action.  That  the  use  of  the  waters  of  dry  brook  as 
it  flows  across  said  fium  had  always  been  and  still  was  necessary 
to  the  profitable  occupation  and  enjoyment  of  the  said  farm,  and 
was  always  so  used,  till  the  committing  of  the  alleged  grieyanoes 
by  the  defendants.  That  the  defendants,  in  June,  1847,  were 
and  still  were,  seised  or  possessed  of  a  lot  of  land  lying  directly 
west  of  and  adjoining  the  said  farm  of  the  plaintiff,  called  letter 
J,  in  lot  No.  one  of  lot  No.  six  of  said  allotment,  containing  100 
acres.  That  dry  brook,  in  its  course  from  the  land  west  of  the 
defendant's  lot  flows  across  the  same  before  it  reaches  the  plain- 
tiff's lot.  That  until  June,  1846,.  the  defendant's  lot  waa  wild 
and  uncultivated.  At  that  time  they  cleared  a  piece  of  it  of 
about  five  acres,  lying  on  both  sides  of  the  channel  of  dry  brook. 
They  then  erected  a  dam  across  the  channel  of  the  brook,  and 
made  a  pond,  thereby  raising  the  water  7  or  8  feet  at  the  dam, 
and  causing  the  water  to  cover  an  acre  or  more  by  the  pond. 
They  then  erected  a  saw-mill  on  the  channel  of  the  brook,  to  be 
driven  by  the  power  of  steam,  and  used  the  pond  to  retain  the 
logs  to  be  sawed,  and  the  water  to  supply  the  boiler  for  the  pur- 
pose of  generating  steam.  The  defendants  used  the  pond  fir 
keeping  logs,  and  said  steam  saw-mill  to  cut  up  the  logs,  until 
the  saw-mill  was  bumed  in  1847.  That  the  saw  dust  issuing 
from  the  steam  saw-mill  was  by  the  defendants  cast  into  the 
channel  of  dry  brook,  and  so  far  filled  and  choked  up  the  channel 
and  filled  the  water  with  so  much  saw  dus^,  as  to  prevent  any 
use  of  the  water  of  dry  brook  in  its  passage  across  the  plaintiff's 
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ferm,  and  thereby  wholly  destroyed  the  water  of  the  brook  for 
the  plaintiff's  farm.  The  defendants,  in  June,  1847,  erected  a 
second  saw-mill  on  the  site  of  the  first,  directly  over  and  across 
the  channel  of  dry  brook.  When  this  second  steam  saw-mill 
was  in  process  of  erection,  the  plaintiff  gave  notice  to  the  defend- 
ants that  the  saw  dast  from  such  mill  must  not  be  cast  into  the 
channel  of  the  brook  as  it  prevented  any  use  of  the  water  on  the 
plaintiff  s  farm  for  the  purposes  of  the  house,  or  watering  cattle 
or  horses.  The  defendants  completed  their  second  steam  mill, 
and  from  September,  1847,  to  the  time  of  the  commencement  of 
this  action  continued  to  use  the  same.  That  in  1847  the  de- 
fendants erected  a  privy  on  their  lot,  near  the  steam  saw-mill, 
for  the  use  of  the  hands  in  the  mill,  which  discharged  its  deposits 
directly  into  the  channel  of  dry  brook.  *  That  fish  and  other  oils, 
after  being  used  in  the  mill,  had  also  been  discharged  into  the 
brook.  That  the  defendants  had  put  their  logs  into  the  pond, 
ever  since  the  null  was  erected,  and  by  the  soaking  of  the  wood 
and  bark  the  water  became  unfit  for  use  of  man  or  beast.  That 
the  plaintiff's  farm  was  injured  by  the  saw  dust  coUevting  in 
certain  parts  of  the  channel  and  there  rotting,  and  rendering  the 
water  impure.  That  the  distance  firom  the  defendants'  saw-mill 
to  the  plaintiff's  farm  was  about  half  a  mile.  That  by  means 
of  the  premises  the  defendants  had  destroyed  the  use  of  dry 
brook  for  the  plaintiff's  fann,  until  the  saw  dust  should  be  re- 
moved. That  the  plaintiff's  fiirm  was  of  the  value  of  $1000,  and 
the  damage  thereto,  by  reason  of  the  nuisance  complained  o^ 
was  one-half  of  its  value.  The  plaintiff  asked  for  judgment  that 
the  defendants  abate  each  of  the  above  mentioned  nuisances  to 
his  farm,  by  ceasing  to  cast  any  of  such  offensive  substances  into 
the  creek ;  that  they  clear  out  from  the  channel  of  dry  brook,  all 
the  saw  dust  which  they  had  c&st  into  it ;  that  they  should  pay 
such  damages  as  had  accrued ;  and  for  general  relief  The  de- 
fendants assigned  several  causes  of  demurrer ;  which  are  noticed 
in  the  opinion  of  the  court 
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E.  H.  JRosekrcaiSy  for  the  defendants. 

C.  L*  Allen,  J.  The  code,  §  458,  abolishes  the  writ  of  nui- 
sance, but  §  454  enacts  that ''  injuries  heretofore  remediable  by 
writ  of  nuisance  are  subjects  of  actioA  as  other  injpries,  and  in 
such  action  there  may  be  judgment  for  damages,  or  for  the  re- 
moYal  of  the  nuisance,  or  both."  It  is  under  this  section  of  the 
code  that  the  action  is  brought.  The  action  therefore  is  a  sub- 
stitute for  the  statute  remedy  by  writ  of  nuisance,  and  the  plain- 
tiff must  aver  all  that  was  before  requisite  to  sustain  an  action 
of  that  nature.  It  is  not  in  the  nature  of  an  action  on  the  case 
solely  for  damages,  to  sustain  which  possession  alone  might  be 
deemed  sufficient.  But  the  plaintiff  claims  that  the  nuisance  be 
abated  and  to  recover  damages  for  its  erection  and  continuance, 
up  to  the  commencement  of  the  action. 

1.  The  plaintiff  should  have  averred  that  he  was  the  owner 
<^  the  freehold  affected  by  the  nuisance,  at  the  time  the  acts 
complained  of  were  committed.  This  he  has  not  done.  The  only 
averment  is  that  on  the  30th  day  of  June,  1846,  he  (the  plaintiff) 
was  seised,  &c.  of  the  farm;  without  stating  that  he  was  owner 
of  thid  freehold  at  thi^  time,  and  continued  to  be  so  down  to  the 
time  of  erecting  the  nuisance  and  of  the  commencement  of  the 
action.  He  may  have  conveyed  away  his  interest  after  that 
fime,  or  it  may  have  ceased,  if  it  was  an  estate  during  the  life 
(of  another,  as  it  may  have  been,  under  the  averment.  {Comes 
y.  HoLrriSj  1  Comst.  223.)  The  retoedy  by  writ  of  nuisance  is 
not  encouraged  here.  It  has  always  been  viewed  with  dis&vor 
by  our  courts.  "  There  are  other  remedies,"  say  the  court, 
^'  more  appropriate  and  efficacious,  in  which  the  rigjbts  of  the 
respective  parties  cau  be  better  guarded  than  i^  this  obsolete 
laction."  (filqrk  v.  Storrs,  4  Barh.  662.)  If  the  party  will 
have  a  writ  of  nuisance,  or  an  action  ij^  the  nature  of  it,  he  mxat 
follow  the  course  marked  out  by  the  law.  A  departure  firam  the 
strict  ancient  practice  will  not  be  permitted.    {Kmtz  y.  Bt> 
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Nealy  1  Denioj  486.  Broum  v.  Woodworth,  6  Barb.  560.)  I 
think  therefore  the  complaint  is  defective  on  this  ground. 

2.  Again ;  I  am  of  opinion  that  the  complaint  should  have 
averred  that  the  defendants  were  tenants  of  the  freehold  of  the 
land  whereon  the  nuisance  was  erected.  It  states  that  the  de- 
fendants, in  June,  1847,  were  and  still  are  seised  or  possessed 
of  the  lot,  d^c.  on  which  the  nuisances  complained  of  are  erected ; 
leaving  it  entirely  uncertain  whether  they  are  seised  in  fee  or 
are  merely  in  possession.  If  in  possession  merely,  an  action  on 
the  case  might  lie  for  damages,  but  not  an  action  of  this  na- 
ture. But  it  must  be  brought  against  the  person  erecting  at  the 
time  he  was  owner,  and  if  he  has  aliened,  against  him  and  the 
person  or  persons  to  whom  he  has  transferred  the  title.  To 
abate  the  nuisance  the  action  must  be  against  the  owner  in  fee. 
(6  Barb.  650.  8  Black.  Com.  220,  16  Wend.  525.  2  R.  S. 
882.    Id4thed  591.) 

There  must  be  judgment  for  the  defendant,  with  leave  for  the 
plaintiff  to  amend  on  payment  of  costs. 

[Wabren  Special  Term,  May  19, 1862.    C.  L.  AUen,  Jiutice.] 


William  Brown  vs.  Betnolds  H.  Brown  and  Rowland 

Brown. 

Where,  after  the  execution  of  a  will,  the  testator  sells  and  conyeys  the  real 
estate  therein  devised,  this  amounts  to  a  revocation  of  the  devise,  aUhoogh 
the  purchaser  gives  hack  a  mortgage  upon  the  land  to  secure  the  payment 
of  the  purchase  money. 

But  if  the  land  devised  is  reoonveyed  to  the  devisor,  and  the  title  is  in  him  at 
theiime  of  his  death,  the  same  will  pass  under  the  will,  without  any  formal 
republication  tiiereof. 

This  action  was  tried  at  the  Washington  circuit  in  October, 
1862,  without  a  jury.  It  was  brought  to  recover  the  undivided 
tenth  part  of  certain  premises  described  in  the  complaint.  The 
plaintiff  claimed  as  one  of  the  heirs  at  law  of  Jonathan  Brown, 

Vot,  XVI.  72 
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deoeaaed.    It  ima  admitt^  that  Amold  Brovs,  Oharks  BiovD, 

Edward  Brown,  Leonard  Brown, Brown,  Maiy  WeUa,  and 

Lucy  Ccancli,  and  the  parties  to  this  action,  were  the  only  chil- 
dren  and  heirs  at  law  of  the  said  Jonathan  Brown ;  and  that 
they  were  all  living  at  the  time  of  his  decease ;  that  he  was  aeiBed 
of  the  premises  in  question,  at  the  time  of  his  decease,  in  Sept. 
1851 ;  and  that  the  defendants  were  in  possession  at  the  time  of  die 
commencement  of  this  soit.  The  defendants  in  their  answer 
plaimed  to  own  the  whole  property,  which,  in  the  opinion  of  the 
court,  dispensed  with  the  necessity  of  farther  proof  of  demand 
or  ouster.  The  plaintiff  haying  rested,  the  defendants  introdnoed 
the  last  will  and  testament  of  said  Jonathan  B/own,  dated  April 
25, 1845,  the  execution  of  which  was  admitted ;  and  it  appeared 
that  it  had  been  duly  proven  before  the  surrogate  of  Washing- 
ton county,  as  a  will  of  real  estate,  on  the  12th  of  April,  1852. 
By  this  instrument  100  acres  of  the  premises  in  question  were 
devised  to  Charles  Brown,  and  by  the  first  clause  the  testator 
devised  as  follows :  "  I  give  and  devise  to  my  son  Beymdds  H. 
Brown  all  the  rest  and  residue  of  my  real  estate,  not  herein  be- 
fore devised,  situate  in  the  town  of  Granville  aforesaid ;  to  have 
and  to  hold  unto  him  the  said  Reynolds  H.  Brown  all  the  rest 
and  residue  of  my  estate  not  herein  before  devised,  his  heirs  and 
assigns."  There  was  a  condition  annexed  to  this  clause,  but  it 
was  revoked  by  a  codicil  made  in  December,  1847.  The  phun 
tiff  then  gave  in  evidence  a  deed  in  fee  with  covenants  of  war- 
ranty firom  the  testator  to  William  Boies,  dated  the  19th  of  Feb- 
ruary, 1848,  for  the  consideration  of  $2000,  duly  acknowledged 
and  recorded,  conveying  the  premises  in  question^  The  deed 
ifas  especnted  in  the  presenee  of  the  defendant  Reynolds  H. 
Brown,  who  proved  its  execution.  And  the  defendants  gave  in 
evidence  a  bond  and  mortgage  bearing  the  same  date,  from  Boies 
to  the  testator,  for  the  same  consideration,  upon  the  esme  piem- 
ises,  which  was  acknowledged  on  the  day  of  its  date,  and  recorded 
in  the  clerk's  office  of  WashingtcA  county,  on  the  2l0t  of  Febru- 
ary, 1848,  and  was  conditioned  to  pay  $100  anneelly  fer  tea 
years,  with  interest  on  the  whole  sum,  and  the  remainmg 
of  $190p  11^  tiTe  mm^  payments  cf  #500  each,  wA 
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Alito  fttt  assignment  of  tliis  mortgage,  executed  the  same  day, 
from  the  testator  to  Charles  A-  Brown,  providing  and  requiring 
that  in  case  of  the  death  of  the  testator  before  the  payments 
were  made  on  the  mortgage,  the  said  Charles,  who  was  created 
a  tmstee  for  that  purpose,  shouI3  pay  to  Reynolds  H.  Brown 
sttch  portion  of  the  money  secured  by  the  mortgage  as  would  be 
equal  to  the  land  devised  to  said  Reynolds  by  the  fourfh  clause 
of  the  win,  And  should  also  pay  the  other  legacies  mentioned  and 
bequeathed  in  the  said  will.  ReyftoldiT  BL  Bro^  was  one  of 
the  subscribing  witnesses  to  this  assignment,  and  proved  its  et^ 
Mention,  on  the  22d  February,  1848.  The  defcndanteT  further 
gave  in  evidence  a  warranty  deed  for  the  saim^  premises,  from 
Boies  to'^the  testator,  dated  the  lift  day  of  April,  1848,  reciting 
that  it  was  a  reconveyance  of  the  same  property  before  deeded 
by  the  testator  to  Boies,  and  that  the  mortgage  executed  by  Boies 
to  the  testator  to  secure  the  payment  of  the  purchase  money,  was 
<;anceled  and  release  This  last  mentioned  deed  "^bM  acknowl- 
edged on  the  day  of  its  date,  and  recorded  in  the  clerk's  office 
of  Washington  county  on  the  1st  day  of  August,  1848.  It  waa 
proved  by  the  deibndeints,  under  objectbn,  that  the  testator  said, 
when  he  ^ve  the  deed,  he  dM  it  to  keep  costs  and  lawsuits  from 
eoming  against  him,  and  that  the  children  should  not  squander 
the  property,  «ad  that  it  wai^  ^vwi  to  carry  out  his  will  and 
testament  The  deed  to  Boies  covered  all  the  real  estate  of  the 
testator,  which  consisted  of  aibouf  140  acres.  The  premisei 
were  proved  to  be  worth  $3009,  and  the  annual  value  $175. 

BUhop  4»  Ihplcins,  fer  the  plaintiSl 

/.  W.  ThompsMdxA  C  F.  IngaUs^  for  the  defendants. 

C.  L.  Allen,  X  The  first  question  presented  in  this  csise  is, 
wh€fther  the  execution  of  the  deed  by  the  testator,  conveying  the 
same  famd  which  he  had  previously  devised  in  his  wiU,  was  a 
revocation  of  the  will  The  cases  are  abundant,  that  a  convey- 
ance made  subsequent  to  a  deviM  of  the  same  land  amounts  to  a 
varocttiw;  Md  iliia  it  sd^  alAottgh  a  mattg^  k  Uksm  badi 
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ibr  the  purchase  money,  at  the  same  time^  {Piatt  v.  Arthur, 
10  Barb.  9.  Beck  v.  McGUlis,  9  Id.  35.  Rase  v.  Rose,  7  /d- 
174.)  The  case  of  Walton  v.  Walton,  (7  /o&n  CA.  /6?;i,  258, 
272.)  goes  so  far  as  to  declare  that  by  a  conveyance  of  the  estate 
devised  the  will  is  revoked,  because  the  estate  is  altered,  tJumgh 
tlie  testator  take  back  the  same  estate  asid  bp-  the  same  instru- 
ment. And  though  he  did  not  intend  to  revoke  the  will,  it  is 
revoked  upon  technical  grounds,  because  the  estate  is  altered. 
It  is  said  that  the  testator  did  not  divest  himself  of  the  whole 
estate,  and  therefore  that  there  was  no  revocation  within  sections 
47  and  48  of  2  B.  S.  65  ;  and  that  by  taking  back  the  mortgage  he 
retained  his  interest  in  the  property.  But  this  point  was  settled 
against  the  defendants  in  the  case  of  Beck  v.  McGUlis,  already 
cited.  The  case  of  Adams  v.  Wmtie,  (7  Paige,  97,)  was  one 
like  the  present,  where  it  was  held  that  the  provisions  of  the 
revised  statutes  relative  to  implied  revocations  of  wills  of  real 
estate  do  not  extend  to  the  case  of  an  actual  conversion  into  per- 
sonal property  of  the  real  estate  devised,  subsequent  to  the 
making  of  the  will,  by  selling  and  conveying  the  testator's  whole 
interest  in  the  land,  and  taking  back  a  botid  and  mortgage  for  the 
purchase  money,  or  a  part  thereof.  In  that  case  it  was  contended, 
as  it  is  here,  that  by  the  taking  back  of  the  mortgage  on  the 
same  premises,  for  a  part  of  the  purchase  money,  simfultaneoudjf 
with  {he  execution  of  the  conveyance  to  the  purchaser,  the  tes- 
tator's interest  was  merely  altered,  but  not  divested,  and  that  the 
case  came  within  the  47th  section.  The  chanceUor,  however, 
held  otherwise,  and  decided  that  the  will  was  absolutely  revoked 
as  to  the  lot  sold ;  and  he  decreed  the  mortgage  to  be  a  part  of 
the  personal  estate.  That  case,  with  the  others  cited,  (see  1 
Jarman  on  Wills,  166  to  179,)  is  decisive  on  this  point,  and  I 
am  clearly  of  opinion  that  the  will,  as  to  the  real  estate  sold  and 
conveyed  to  Boies,  was  absolutely  revoked. 

This  view  brings  me  to  the  consideration  of  another  and  the 
only  remaining  important  question  in  the  case.  The  deed  fiom 
the  testator  to  Boies  was  dated  the  19th  day  of  February,  1848^ 
and  a  mortgage  was  taken  for  the  purchase  money  at  the  same 
time*    On  the  same  day  of  the  execution  of  these  papers  tli» 
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testator  executed  an  assignment  of  the  mortgage  to  Charles 
Brown,  with  conditions  that  in  case  of  his  death  before  the  pay- 
ments, Charles  should  pay  the  legacies  in  the  will,  and  should 
pay  to  Reynolds  H.  Brown  the  value  of  the  40  acres  devised  in 
the  same  will  to  him.  It  would  appear  by  this  paper  that  it  was 
intended  as  a  substitute  for,  and  to  carry  out  th^  will  and  the 
intentions  of  the  testator  there  expressed.  After  this,  and  on 
the  first  day  of  April,  1848,  Boies  conveyed  the  premises  back, 
by  deed  of  warranty,  to  the  testator,  reciting  that  it  was  a  recon- 
veyance of  the  same  property  before  conveyed  by  the  testator  to 
Boies,  and  that  the  mortgage  executed  by  Boies  to  the  testator 
for  the  security  of  the  payment  of  the  purchase  money  was  can- 
celed and  released.  No  part  of  the  mortgage  appears  to  have 
been  paid  at  this  time,  and  the  probability  is  that  the  original 
contract  was  given  up,  and  that  the  parties  intended  to  place  all 
things  as  they  were  before  the  execution  of  the  first  deed  to 
Boies.  There  is  no  evidence,  it  is  true,  that  the  mortgage  was 
ever  re-assigned  by  Charles  Brown  to  his  father.  Nor  is  there 
any  evidence  that  the  assignment  of  the  father  was  ever  ddiv- 
ered  to  the  son.  The  fiur  presumption  is  that  if  it  had  ever 
been  delivered,  it  was  re-assigned  or  handed  back  as  a  re-assign- 
ment, (which  would  have  been  sufficient  for  that  purpose,  if  the 
rights  of  third  persons  or  of  cestuis  que  trust  did  not  prevent,) 
at  the  time  of  the  reconveyance  and  canceling  of  the  mortgage. 
The  plaintiff  at  all  events  claims  in  this  action  as  heir  at  law, 
and  as  such  that  the  estate  became  reinvested,  by  this  reconvey- 
ance, in  his  father. 

After  receiving  this  conveyance,  and  in  September,  1851,  the 
testator  died,  leaving  his  will,  made  in  1845,  unrevoked  and  not 
altered,  except  by  the  codicil  in  1847,  which  merely  repudiates 
a  legacy  to  the  plaintiff,  left  him  in  the  will ;  and  under  this 
will,  proved  since  his  death,  the  defendants  claim.  The  ques- 
tion then  is,  whether  a  fi>rmal  republication  of  the  will  was  neces- 
sary, after  the  testator  became  reinvested  with  his  estate ;  or 
whether,  as  he  had  the  same  property  at  the  time  of  his  death 
which  he  had  when  he  devised  it,  although  the  title  had  once 
been  out  of  him,  it  passed  to  the  devisees.    The  5th  section  of 
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the  BUiute  concerning  wills  of  feftl  MMe  (S  it.  iR  9T,)  < 
that  every  ifill  that  shall  be  madeby  t^  tedtft^<»'i«expre0stenn0y 
of  all  his  real  estate,  or  in  any  other  term»  detio^g  an  ini^ni 
to  devise  all  his  real  property,  shall  be  eonstraed  to  pass  aH 
the  real  estate  which  he  was  entitled  to  devise  at  the  time  of  his 
death.  The  will  of  Jonathan  Brown  was  exeettted  in  1846,  hmg 
after  the  revised  statutes  took  elfoet.  If  it  had  beeft  nadci 
before  1880^  a  different  question  woald  have  been  presented, 
although  the  testator  died  after  that  period.  Before  the  revised 
statutes,  wh»  the  legacy  given  wsfi  personsl  eMate,  the  will  was 
regarded  as  speaking  at  the  tame  of  the  death  of  the  testator, 
and  all  the  personal  property  owned  by  Um  at  his  death  passed 
to  the  legatee,  if  such  was  his  apparent  intent.  Not  so  witk 
regard  to  real  property.  A  devise  of  lands  was  said  to  resemble 
a  conveyance,  aari  it  was  held  that  it  could  not  operate  on  any 
other  real  estate  than  such  as  the  testator  had  at  the  time  of 
making  the  will.  But  the  seoti(xa  just  quoted  does  away  with 
all  distinction  between  real  and  personal  estate,  and  the  intent 
of  the  testator  governs  in  both  cases.  {EUism  v.  BKUer,  11 
Barb.  832.  Arthur  v.  Arthur,  10  Id,  9.  Pojid  v.  .Berffh,  10 
Paige  140, 149.)  In  this  hist  case,  the  chaaoellor,  in  speaking 
of  the  5th  section,  remarks,  "  This  statutory  provision  proceeds 
upon  the  ground  that  in  a  general  devise  of  all  his  real  estate 
the  testator  has  reference  to  the  real  estate  as  it  shall  exist  at 
the  time  of  his  death,  and  that  such  a  construetfon  of  the  testa- 
mentary disposition  of  his  property  will  be  but  carrying  his  inten- 
tion into  effect  Upon  the  same  principle,  therefixre,  if  he  devises 
all  the  real  estate  of  a  particular  descriptien  of  which  he  shaU 
die  possessed,  or  which  shall  belong  to  him  in  a  partacukr  town 
or  county  at  the  time  of  his  death,  although  the  devise  would 
not  be  within  the  words  of  this  section,  it  not  being  a  general 
devise  of  all  his  real  estate,  I  think  it  would  be  clearly  within 
the  spirit  and  intent  of  this  statutory  provision.'' 

The  case  of  Parker  v.  Bogardua,  (1  Skid.  809,)  it  appeaors  to 
me,  settles  this  question.  It  decides  in  so  many  words,  that  a 
will  executed  before  the  revised  statutes  took  effect,  though  ihe 
teittatar  died  aft^wards,  disposes  only  of  SMk  estate  ai  hd  had 
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%t  die  time  ef  its  exeontioQ ;  bat  if  made  afterwards,  all  lands 
acquired  aftor  its  exeeation  pass  to  his  devisee.  That  is  the 
law  as  declared  by  the  highest  tribunal  in  the  state;  and  by  that 
deeisicn  I  am  ef  course  bemd,  if  applicable  to  the  case  under 
eoBsidefation.  The  only  distiiiction  that  ean  be  claimed  between 
th»  two  oases  is  thai  here  was  a  revocaiifm  by  cooTeyance  of  ike 
iwry  land  dm^ed  by  the  testator,  and  that,  therefore,  a  formal 
vepublication,  after  be  looeiFed  back  the  title  to  the  same  land, 
was  necessary.  I  hardly  think  this  distinotaon  ean  obtain.  The 
great  object  ef  the  section  was  to  canry  isfco  effect  the  intent  of 
dM  testator,  expressed  in  the  will  or  gathered  from  a  &ir  oen- 
stmction  ef  its  provisioiis.  The  estate  was  indeed  altered  by 
the  conyeysAce  ef  the  pvopmrty ;  but,  after  all,  it  was  another 
method  adopted  by  the  testater  of  effecting  and  carrying  out  the 
objects  of  his  will,  whidbt  he  declared  in  the  iiMtmment  assigning 
the  mortgage  to  his  son  Charles,  who  was  the  principal  devisee. 
He  receives  back  the  title  to  the  same  pvoperty,  and  dies  with- 
out altering  or  revoking  though  not  formally  republishing  his 
will.  He  recites  in  it  that  he  has  given  and  advanced  to  his 
sons  Edmund  and  Arnold  all  he  considered  it  his  duty  to  give 
to  them,  and  declares  tliem  excluded  from  any  further  bounty 
and  benefit  from  his  estate.  He  provides  for  the  support  of 
others  of  his  &mily,  and  expressly  excludes  by  his  codicil  the 
plaintiff  from  any  share  of  his  estate,  cutting  off  by  that  instru- 
ment which  was  a  republication  of  his  will,  (T  IRU,  846,)  a 
legacy  of  $100  bequeathed  to  him  in  the  will,  and  showing  in  the 
clearest  terms  that  he  did  not  intend  he  should  share  any  ppr- 
•  tion  of  his  estate.  Oan  any  thing  be  more  manifoAt  than  that 
his  inteatiMn  at  the  time  of  his  death  was  that  his  will  should 
be  fully  carried  into  effect,  as  it  was  originally  made  and  exe- 
cuted ?  Can  it  be  doubted  for  a  single  moment  that  he  supposed 
and  believed  that,  having  received  back  the  title  to  the  hinds 
devised,  they  would  pass  as  be  had  directed  in  his  will?  But 
one  answer,  it  a]nMars  to  me,  can  be  given  to  these  questions.  I 
presume  his  intention  is  not  doubted  by  the  plabtiff^  but  that 
he  rests  his  claim  entirely  on  the  legal  propositions  put  fiuth  by 
ki9  wofiV^'    Tlet«f%  I  tbii^  ar^  Qv^mOed  by  tht  statnteand 
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the  decisions  under  it,  already  cited,  and  that  the  equity  of  the 
case  harmonizes  with  the  law,  in  &yor  of  the  defendants. 

Another  view  presented  by  the  counsel  for  the  defendants, 
was  that  the  assignment  of  the  mortgage  of  William  Boies  to 
Charles  Brown,  and  creating  him  a  trustee  for  the  legatees  in 
the  will,  vested  the  legal  title  in  him,  and  that  he  could  not  reas- 
sign the  mortgage  without  the  consent  of  the  eestuis  que  trust. 
There  is  no  evidence,  as  before  remarked,  that  there  was  any 
delivery  of  this  assignment.  If  it  was  folly  delivered  there 
would  probably  be  nothing  in  this  view  of  counsel  if  the  trust 
was  a  valid  one,  and  if  the  case  of  Oilchrist  v.  Stevenscnj 
(9  Barb.  9,)  is  to  be  regarded  as  law,  and  it  has  not  been 
reversed.  Here,  however,  the  rights  of  tiie  eestuis  que  trust 
are  folly  protected.  But  I  do  not  pass  upon  this  point,  con- 
sidering the  conclusions  at  which  I  have  arrived  as  fully  decisive 
of  the  case. 

The  complaint  must  be  dismissed,  with  costs. 

[Washington  Special  Term,  October  19, 1852.    C.  L.  AUen,  Justice.] 


Jones  v.  Cutler. 

The  plaintiff  commenced  an  action  against  the  defendant,  to  recoTer  daaiasei 
for  overflowing  his  land,  by  means  of  a  dam.  On  filing  a  stipulation  signed 
by  the  respective  attorneys,  consenting  thereto,  the  cause  was  referred  to 
three  persons,  to  hear  and  decide  the  same.  One  of  the  referees,  not 
appearing  on  the  day  of  trial,  a  stipulation  was  signed  by  the  attorneys, 
substituting  two  other  persons  as  referees,  with  the  same  power  and  author- 
ity as  if  they  had  been  iu>pointed  by  the  court,  and  providing  thai  the 
action  should  be  then  tried  before  the  four  referees, "  and  that  their  award, 
or  the  award  of  a  majority  of  the  said  referees  shall  be  as  valid  and  eifect- 
ual  as  if  made  by  the  referees,  originally  appointed  by  the  court"  The 
ttipulatiott  was  filed,  but  no  rule  was  entered  thereon.  A  trial  was  had,  and 
a  decision  was  made  by  the  referees,  by  which  they  found  that  the  defendant 
had  overflowed  the  plaintiff's  land,  by  the  erection  of  a  dam  across  a  stream, 
and  that  the  plaintiff  had  sustained  damages  thereby  to  the  sum  of  $150. 
BOd  that  the  selection  of  four  persons,  as  referees,  took  the  caae  out  of 
tiie  statute  of  1845|  rektive  to  the  referring  oTcauaei,  sad  oenrerted  the 
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reference  into  an  arhUratim;  and  that  an  action  could  be  maintained  npon 

tlie  decision,  as  an  anDord. 
Hdd  aiso,  that  it  was  no  objection  to  the  award,  that  it  did  not,  in  words, 

direct  the  payment  to  the  plaintiff,  by  the  defendant,  of  the  amount  at  which 

the  damages  were  assessed. 
Bdd  further,  that  it  could  not  be  objected  to  the  award,  that  the  acts  done  by^ 

the  defendant  were  without  right,  and  wrongAil ;  it  not  appearing  that  there 

was  any  controyersy  before  the  arbitrators,  on  that  subject 

The  plaintiff,  about  the  middle  of  Jane,  1848,  commenced  an 
action  in  this  court  against  the  defendant,  to  recoyer  damages 
for  erecting  a  dam  in  a  stream,  and  thereby  causing  the  water 
to  set  back  upon  and  flow  the  knds  of  the  plaintiff.  The  defend- 
ant pleaded  the  general  issue.  In  June,  1849,  the  cause  was 
referred  by  order  of  the  court,  on  filing  a  stipulation  signed  by 
the  attorneys  of  the  respective  parties  consenting  thereto,  to 
three  persons  to  hear  and  determine  the  same.  The  cause  was 
noticed  for  trial  before  the  referees,  and  on  the  day  appointed 
for  the  trial,  one  of  the  referees  not  appearing,  a  stipulation  was 
entered  into  between  said  attorneys,  substituting  two  other  per- 
sons as  referees,  in  the  place  of  the  absent  referee,  with  the 
same  power  and  authority  as  if  they  had  been  appointed  by  the 
court,  and  providing  that  the  action  be  then  tried  before  the 
four  referees, ''  and  that  their  award,  or  the  award  of  a  majority 
of  the  said  referees,  shall  be  as  valid  and  effectual  as  if  made  by 
the  referees  originally  appointed  by  the  court."  The  stipulation 
was  duly  filed,  but  no  rule  was  entered  thereon.  A  trial  was 
then  had,  after  which  a  decision  was  made  by  the  referees  in 
writing,  as  follows:  "  Supreme  court.  John  H.  Jones  agt.  Wil- 
liam T.  Cuyler.  We,  the  subscribers,  to  whom  the  subjects  of 
litigation  in  this  suit  were  referred,  having  heard  the  proo&  and 
allegations  of  the  parties,  and  heard  the  argument  of  their  coun- 
sel, and  duly  considered  the  same  and  deliberated  thereon,  do 
certify  and  report  that  the  defendant  early,  and  probably  in  the 
month  of  January,  1844,  erected  a  dam  across  Beard's  creek,  in 
the  town  of  Leicester,  in  the  county  of  Livingston,  upon  the  lands 
of  the  defendant ;  that  this  dam  obstructed  and  raised  the  waters 
of  said  creek,  and  also  the  waters  of  a  small  stream  called  Samp^s 
creek,  that  forms  a  junction  therewith  a  short  distance  above  the 
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said  dttm,  insomiioh  that  vater  was  set  back  to  and  opcrn  tibe 
plaintiflf 's  land  ;  and  the  water  of  Samp's  creek,  and  also  the 
water  of  a  tributary  of  Samp's  creek,  called  date's  creek,  both 
passing  over  plaintiff's  land,  was  obstructed  and  prey  ented  &om 
flowing  off  from  the  plaintiff's  land  with  the  £MaEty  which,  witk- 
GHt  the  defendant's  dam,  they  would  have  done,  causing  some 
twenty  or  twenty-five  acres  of  the  plaintiff's  land,  lying  east  of 
the  Genesee  valley  canal,  to  be  wet,  and  such  wetness  to  oon- 
tinae  so  as  to  injure  the  crops  which  have  been  thereon,  and 
making  the  land  sour  and  unsuitable  for  grain,  which  injury  was 
continued  from  time  to  time  during  the  years  1844, 1845, 1846, 
1847,  until  the  commencement  of  this  suit.  And  we  do  further 
report,  that  the  plaintiff  has  sustained  damages  thereby,  in  Ae 
Buumer  above  stated,  to  the  sum  oi  one  hundred  and  fifty  dol- 
lars. Dated  Nov^nber  6, 1850.  0.  H.  Bryan,  D.  H.  Fitshugh, 
Whl  H.  Spencer,  D.  H.  AbelL" 

This  action  was.  brought  upon  said  writing,  as  an  award,  to 
recover  the  sum  specified  therein,  a4;  which  the  damages  of  the 
plaintiff  were  assessed ;  and  at  the  trial  thereof  it  was  decided 
by  the  court,  that  the  stipulation  in  the  former  action  disooii- 
tinued  the  same ;  that  the  trial  be&re  the  referees  was  in  ^ect 
an  arbitration ;  that  the  said  report  enured  as  an  award  to  said 
plaintiff,  and  as  such  was  valid  and  effectual ;  and  judgment  waa 
directed  in  &vor  of  the  plaintiff,  for  said  sum,  with  interest  tod 
costs.  Exceptions  were  taken  on  the  part  of  the  defimdant,  and 
judgmeat  having  been  entered,  the  defendant  appealed  from  the 
judgment  to  the  general  term. 

James  Wood^jr.  for  the  defendant, 

R.  P.  Wisnevy  for  the  plaintiff. 

£y  ^A6  CWr^,  T.  B.  Stbono,  J.  Prior  to  1845,  the  provianoa 
of  the  statute  for  referring  causes  were  confined  to  aclionfl  <Hk 
contract  They  allowed  a  reference  to  three  impartial  andeom- 
pelent  persons,  and,  with  the  consent  of  the  parties,  to  a  sole 
referee.  (2  22.  &  888, }  89.  Laws  1886,  p.  767  i  1,  2.)  If  n 
a^n  not  referarible  uade^  that  statute^  was  refened  by  ( 
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of  parties  it  was  thereby  disoontinued,  and  the  reference  was  a 
sabmission  to  arbitration.  The  court  had  no  control  orer  the 
report  in  sach  a  case,  but  judgment  might  be  entered  open  it,  if 
the  agreement  of  reference  contained  a  provision  to  that  effect ; 
otherwise  not,  and  the  report  conld  be  enforced  only  as  an  award. 
(  Green  y.  Patdiin^  18  Wend.  298,  and  ca^es  cited.  SUmser  v. 
Redfield,  19  Id.  21.  Dederick's  Adm'rs  v.  Richley^  Id.  108, 
Beardsley  r.  Dygert,  8  Denioj  880.) 

In  1845,  a  statute  was  passed,  the  first  section  of  which  is  in 
these  words :  '^  Whenever  any  personal  action,  other  than  those 
now  by  law  authorized  to  be  referred,  shall  be  at  issue  in  any 
court  of  record,  such  court  may,  by  the  consent  of  all  parties, 
order  the  same  to  be  referred  to  sueb  referee  or  referees  as  shall 
be  agreed  on  by  the  parties."  By  )  2,  '^  such  referees  shall  pos- 
sess the  powers,  and  be  subject  to  the  provisions,"  of  the  revised 
statutes  relative  to  referring  causes.  Under  those  sectioiM  the 
former  action  was  referrible. 

It  is  insisted  by  the  plaintiff 's*  counsel,  fiia;t  under  the  first 
section,  inasmuch  as  it  is  silent  in  regard  to  the  nmnibep  of 
referees,  more  than  three  might  act  by  agreement  of  parties,  and 
consequently  that  the  reference  in  question  was  valid  as  a  statute 
reference,  and  was  not  an  arbitration.  I  cannot  assent  to  this 
view.  It'  could  not.  I  think,  have  been  intended  by  the  legisla- 
ture to  make  any  distinction,  as  to  the  number  of  referees,  be- 
tween the  class  of  actions  embraced  in  that  section,  and  actions 
which  were  before  referrible.  The  section,  although  not  in 
terms  an  amendment  of  the  revised  statutes  in  respect  to  the 
reference  of  causes,  is  to  be  so  regarded  and  treated  in  giving  it 
m  conatruetiott*  It  is  part  of  an  entire  statutory  system,  and  the 
other  parts  must  be  taken  into  consideration,  in  connection  with 
it,  in  its  interpretation.  The  code,  which  authorizes  a  reference 
in  all  actions,  by  §  273  limits  the  number  of  referees  to  threa^ 
but  it  was  not  applicable  to  the  former  action,  which  was  com- 
menced before  the  code  went  into  operation. 

in  my  opinion,  the  selection  of  four  persons  as  referees  took 
the  case  out  of  the  statute,  and  converted  it  into  an  arbitration. 
'  The  awurd  ^bes  not,  in  werds^  &ect  the  payment  bj  the* 
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defendant  to  the  plaintiff  of  the  amount  to  which  the  damages 
were  assessed,  but  I  think  such  a  direction  is  fitirly  to  be  implied. 
The  action  was  brought  to  recover  the  damages,  and  that  was 
submitted ;  facts  enough  are  set  forth  in  the  award  to  show  a 
legal  liability  of  the  defendant  tapay  the  damages,  and  there 
could  be  no  object  in  making  the  assessment  but  to  determine 
the  sum  to  be  paid  by  him. 

The  objection  that  the  award  does  not  decide  that  the  acts 
done  by  the  defendant  were  without  right  and  wrongful,  cannot 
prevail,  for  the  reason  that  it  does  not  appear  there  was  any  con- 
troversy before  the  arbitrators  on  that  subject.  {Jackson  r. 
Ambler,  14  John.  96.     Ott  v.  Schroeppdy  1  Selden,  482.) 

There  is  no  force  in  the  position,  that  the  award  is  not  mntnal 
or  final.  The  sum  awarded  was  allowed  as  a  compensation  for  the 
damages,  and  in  satisfiiction  of  them.  This  clearly  appears,  and 
it  was  not  necessary  it  should  be  formally  expressed. 

The  judgment  must  be  aflhmed. 

[Monroe  Ocnciial  Term,  December  6,  1S6S,  WOUs,  Johnson  and  T.  R. 
Strong,  Justices.] 


Jagoe  i;^.  Allevn. 


A  person  sollins  a  note  not  negotiable  is  an  assignor  of  a  thing  in  actloii»  or  coa* 
tract,  within  the  meaning  of  ^  899  of  the  code. 

The  last  clause  of  that  section,  requiring  notice  of  the  examination  of  the 
assignor  of  a  thing  in  acUon  or  contract,  as  a  witness,  to  be  giren.  Is  appli- 
cable to  all  cases  in  which  such  an  assignor  is  to  be  examined  in  behalf  of 
the  party  deriving  title  through  or  Arom  himj  and  unless  ten  days'  notiee 
of  the  examination  of  such  assignor  has  been  giren  to  the  defendant,  he 
cannot  be  admitted  to  be  examined  as  a  witness  for  the  plainti£ 

Whether  an  indorser  or  person  transferring  a  negotiable  promissory  note  la  an 
assignor  thereof,  within  the  899th  section  of  the  code  1  Qimrv. 


This  action  was  brought  upon  three  promissory  notes, 
by  the  defendant  and  transferred  by  the  payee  to  the  plaintiff; 
and  was  tried  before  the  court  without  a  jury.    At  the  trial  the 
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plaintiff  prodaoed  the  notes,  the  Bignatnres  of  the  defendant  to 
which  were  admitted  by  him,  and  the  notes  were  read  in  evidence. 
They  were  as  follows : 

"  $200.  Rochester,  Jnne  29, 1889. 

Six  months  after  date  for  value  received,  I  promise  to  pay 
Joseph  Jagoe  or  bearer  two  hundred  dollars  with  interest. 

Joseph  Alleyn." 

«  $100.  Rochester,  October  8, 1839. 

Six  months  after  date,  for  value  received,  I  promise  to  pay 
Joseph  Jagoe  one  hundred  dollars  with  interest. 

Joseph  Alleyn." 

«  150.  Rochester,  Jan.  3, 1841. 

Three  months  after  date,  for  value  received,  I  promise  to  pay 
Joseph  Jagoe  or  order,  one  hundred  and  fifty  dollars  with  interest. 

Joseph  Alleyn." 
On  the  back  was  the  following :  "  Joseph  Jagoe  M  his  mark." 

Joseph  Jagoe  was  caUed  and  sworn  as  a  witness  on  behalf  of 
the  plaintiff.  Previous  to  his  examination  for  the  plaintiff,  the 
witness  testified  that  he  was  the  payee  of  each  of  the  said  notes, 
and  that  he  transferred  the  same  to  the  plaintiff  about  the  year 
1849.  The  counsel  for  the  defendant  thereupon  objected  to  the 
admission  of  the  witness  to  testify,  on  the  ground  that  ten  days' 
notice  of  his  intended  examination  on  behalf  of  the  plaintiff,  had 
not  previously  to  the  trial  been  given  to  the  defendant,  agree- 
ably to  the  provisions  of  §  899  of  the  code.  The  court  overruled 
the  objection,  and  permitted  the  said  Jagoe  to  be  examined ;  to 
which  decision  the  counsel  for  the  defendant  duly  excepted.  At 
the  close  of  the  examination  of  the  witness  the  plaintiff  rested, 
and  the  defendant  offered  himself  as  a  witness  under  the  afore- 
said section  of  the  code.  The  plaintiff  objected  to  his  admission, 
and  the  objection  was  sustained  by  the  court ;  to  which  decision 
an  exception  was  duly  taken  by  the  defendant.  The  defendant 
then  rested,  and  the  court  ordered  judgment  for  the  plaintiff  in 
the  sum  of  $852,10,  the  amount  of  the  notes  and  interest,  and 
also  for  costs  of  suit.  Judgment  having  been  entered,  the  de- 
fendant appealed  to  the  general  term. 
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James  Abrams,  for  tho  plaintifi 

Munger  ^  Pomeroj/y  for  the  defendant. 

By  the  Courts  T.  B.  Stbonq,  J.  In  Knickerbacker  y.  Al- 
drich,  a  case  decided  at  general  tenn  in  the  fourth  diatricfe,  and 
reported  in  7  Haw.  Prac  Rep,  1,  it  was  held  that  the  last  clause 
of  §  399  of  the  code,  requiring  notice  of  the  intended  ezamuiation 
of  an  assignor  "  of  a  thing  in  action  or  contract/'  is  applicable  to 
all  cases  in  which  snch  an  assignor  is  to  be  examined  in  behalf 
of  the  party  deriving  title  through  or  from  him ;  as  well  to  those 
where  the  action  is  against  a  party  to  the  contract,  as  to  those 
where  it  is  against  an  assignee  or  an  executor  or  administrator. 
The  sentence  embracing  that  clause  is  obscure,  but  I  think  it  will 
bear  the  interpretation  thus  given  to  it,  and  am  disposed  to  follow 
the  decision.  It  is  certainly  reasonable  that  notice  should  be  re- 
quired in  all  such  cases ;  and  it  is  fidr  to  conclude  from  the 
language  used,  that  the  legislature  intended  to  require  it  in  alL 
The  clause  must  then  be  read,  ^^nor  shall  he  be  admitted  to 
be  examined^  until  at  least  ten  days'  notice  of  such  intended 
examination  of  the  assignor,  specifying  the  points  upon  which 
he  is  intended  to  be  examined,  shall  be  given  in  writing  to  the 
adverse  party." 

In  Bump  y.  Van  Orsdale,  (11  Btxrb.  684,)  which  was  an  ae* 
tion  on  a  promissory  note  payable  to  a  person  therein  named,  or 
bearer,  against  the  maker  thereof  on  the  trial  of  which  a  peraon 
to  whom  the  note  had  been  sold  and  transferred,  and  who  had 
sold  and  transferred  it  to  the  plaintiff,  was  examined  as  a  wit- 
ness on  the  part  of  the  plaintiff,  it  was  held  ihat  the  defendant 
was  a  competent  witness  in  his  own  behalf  under  the  section  in 
question,  to  the  same  matters  testified  to  by  the  former  witness. 
It  is  undoubtedly  true,  that  a  transfer  of  negotiable  paper  by 
indorsement,  or  delivery,  is  an  assignment ;  the  legal  definitioB 
of  that  term,  which,  as  given  m  Jacobs  Law  I)iciienaryj**iB^b» 
setting  over  or  transferring  the  interest  a  man  hatii  in  any  thing 
to  another,"  embraees  it ;  and  the  word  is  often  used  by  writeis 
on  mercantile  law,  to  expres  sach  a  transfer.  •  {Stmy.wn  Ptmm, 
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Noies^  §  41.  Story  mi  Bills,  i  12, 17.)  It  is  aometimes  so  used 
in  pleading.  In"  the  forms  given  by  Chitty,  of  declarations  by 
the  bearer  of  a  note  payable  to  a  person  named  or  bearer,  and 
of  a  bearer  of  a  cheek  against  the  drawer,  the  term  is  employed 
for  that  purpose.  (2  Chit.  Plead.,  PhU.  ed.  o/1828, 130, 144, 
mnrguial  paging.)  A  negotiable  note  is  also  "a  thing  in  ac- 
tion or  contract."  I  do  not,  however,  regard  it  as  certain  that 
the  legislature  intended  that  the  words  "  assignor  of  a  thing  in 
action  or  contract,"  should  be  applied  to  an  indorser  of  such 
paper,  or  person  by  whom  it  is  transferred  in  any  form.  That 
language  is  better  suited  to  a  person,  in  reference  to  his  passing 
or  setting  over  to  another,  of  a  contract  or  demand  not  assign- 
able at  common  law  so  as  to  vest  a  legal  title  in  the  assignee, 
and  entitle  him  to  maintain  a  suit  at  law  thereon  in  his  own 
name,  than  to  one  in  reference  to  his  parting  with  the  title  to 
negotiable  paper;  and  perhaps  it  should  not  have  a  more 
extended  application.  At  common  law  a  person  who  had  en- 
dorsed a  note,  or  transferred*  it  by  delivery,  was  a  competent 
witness  for  the  holder  in  a  suit  by  him  on  the  note,  aside  from 
any  question  of  interest;  but  if  the  doctrine  of  Bump  v.  Van 
Orsdale  is  sound,  he  cannot  now  be  examined,  unless  previous 
notice  has  been  given  as  in  the  case  of  any  assignor ;  nor  can  ho 
be  examined  at  all  if  the  other  party  to  the  contract  is  dead,  &c. 
Still,  I  see  no  good  reason  why  a  party,  who  has  transferred  ne- 
gotiable paper,  should  not  stand  on  the  same  footing  as  any 
assignor  in  regard  to  the  terms  on  which  he  can  be  a  witness. 
There  is  not,  in  my  opinion,  any  thing  in  the  privileges  allowed 
to  mercantile  paper,  or  in  public  policy,  to  call  for  any  distinction. 
In  the  present  case,  one  of  the  notes  on  which  the  action  was 
bvougbt  is  not  negotiable.  It  is  payable  to  Joseph  Jagoe^  widi- 
out  any  words  of  negotiability.  And  although  it  is  a  promiBSorj 
note,  within  the  statute  on  that  subject,  with  all  the  privileges 
of  negotiable  paper,  so  &r  as  the  maker  and  payee  are  concern- 
ed, the  title  to  it  could  not,  independent  of  the  code,  be  trans- 
ferred, so  that  the  purchaser  could  sue  upon  it  at  law,  in  his  own 
name.  {Story  on  Prom.  Notes,  i  41.)  It  is  by  virtue  of  the^ 
code  that  the  plaintiff,  as  purchaser,  can  enforce  the  note  in  his 
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after  which  he  was  examined  in  his  own  behalf,  and  testified  that 
he  thought  the  mare  was  in  his  possession  the  10th  of  October. 
The  question  was  then  proposed  to  him — "  Did  you  know  of  there 
being  any  levy  on  the  mare  7^  to  which  the  defendant  objected, 
and  the  objection  was  sustained.  He  further  testified,  '^  I  had 
a  conversation  with  the  defendant  about  this  levy,  about  the  time 
the  mare  was  taken  out  of  my  possession,  or  since,  and  perhaps 
both.  The  defendant  said  he  had  levied  on  her,  and  was  advised 
to  keep  it  a  secret,  or  keep  it  still.  I  told  him  I  regretted 
that  I  had  not  known  it ;  he  said  the  plaintifi*  in  the  execatioD 
had  requested  him  to  make  a  levy  and  keep  it  still,  or  keep  it 
secret,  and  that  was  the  reason  he  had  done  so ;  he  assigned 
that  as  a  reason  for  not  notifying  me  of  the  levy ;  nothing  was 
said  to  me  about  this  mare  by  the  defendant  till  the  night  before 
he  took  her,  I  think ;  she  was  in  my  possession  between  two  and 
three  weeks  after  I  bought  her,  before  the  defendant  tookher.^ 
Being  cross-examined  he  testified — '^  The  defendant  claimed,  or 
said  in  the  conversation  with  me,  that  he  had  made  a  levy  npon 
her.''  Alanson  B.  Brewer,  examined  on  the  part  of  the  plain- 
tifi*,  testified  that  he  had  a  conversation  with  the  defendaat  on 
the  7th  of  November.  "  I  asked  him,  if  he  had  made  a  levy  on 
the  mare,  why  he  did  not  let  Mr.  Ashley  know  it  ?  His  answer 
was — '  Mr.  Adams  requested  me  not  to,  because  Mr.  Ashley  had 
agreed  to  settle  the  matter,  or  pay  a  part  of  it,  and  he  did  not 
wish  to  make  any  fuss  if  he  settled  it.'  Defendant  told  me  they 
had  sued  him  because  he  had  got  a  little  something ;  he  said  if 
he  had  had  his  own  way,  he  should  not  have  had  this  trouble; 
said  if  he  had  not  heard  to  Adams  he  should  not  have  been  in 
this  trouble."  The  said  Ashley  testified  ''  that  he  had  a  conver- 
sation with  the  defendant  about  this  levy,  about  the  time  the 
mare  got  back  firom  Albany,  or  afterwards  ;  he  came  to  me  and 
wanted  to  know  if  I  was  going  to  settle  up  that  exeeutioa.  I 
told  him  I  did  not  know  as  he  had  any  execution  against  me ;  he 
said  he  had ;  I  told  him  if  he  had  any  I  would  settle  it  with 
Adams,  I  guessed ;  he  then  said  he  had  levied  on  my  mare;  I 
told  him  I  had  none ;  told  him  I  had  sold  her  to  Price  some  two 
or  three  weeks  before,  and  got  my  pay  for  her.    I  asked  him 
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what  kind  of  a  way  that  was,  not  to  let  me  know  about  it ;  I 
asked  him  if  such  a  levy  was  good ;  he  said  he  was  instructed 
so  to  do.  I  hired  her  to  Price  till  I  sold  her  to  him ;  there  was 
no  chiim  on  her,  that  I  know  of.  I  considered  her  my  property 
till  I  sold  her ;  think  she  was  worth  ^40  at  the  time  defendant 
took  her ;  after  I  sold  her  she  went  to  Albany  and  back ;  I  think 
I  sold  her  two  days  before  she  started ;  she  was  back  one  day 
before  the  defendant  took  her ;  think  it  was  thirteen  or  fourteen 
days  after  the  sale  that  the  defendant  took  her."  There  was  no 
further  evidence  in  regard  to  a  levy,  or  the  publicity  thereof. 
The  justice  rendered  a  judgment  against  the  plaintiff,  who 
appealed  therefrom  to  the  county  court,  where  it  was  affirmed,  and 
he  then  appealed  from  the  judgment  of  the  county  court  to  this 
court. 

iK  R.  WiUiams,  for  the  plaintiff. 

/  C.  Smiihj  for  the  defendant. 

lit/  tJie  Courtj  T.  B.  Strong,  J.  It  is  made  a  point  on  the 
part  of  the  plaintiff,  that  the  execution  under  which  the  defend- 
ant justified  was  void,  for  the  reason  that  it  was  returnable 
"  within  sixty  days  firom  the  date,"  instead  of  "  sixty  days  from 
the  date,"  as  prescribed  by  }  64,  sub.  12,  of  the  code ;  but  I 
think  there  is  no  force  in  the  position.  Either  form  allows  ftill 
sixty  days  for  the  return  of  an  execution,  and  whichever  form  is 
used,  the  officer  is  not  required  to  widt  that  period  before  return- 
ing the  same.  The  legal  construction  of  the  process  is  the  same, 
whether  the  word  "within"  be  inserted  or  omitted. 

The  question  to  the  plaintiff  as  to  his  knowledge  of  a  levy  on 
the  mare,  was  whoUy  unnecessary.  There  was  no  proof  that  he 
had  such  knowledge  before  his  purchase  and  the  giving  of  his 
note  for  the  price ;  and  the  evidence  subsequently  given  proved 
the  contrary.  It  is  plain  that  no  injustice  was  done  by  sustain- 
ing the  objection  to  the  question. 

The  indorsement  by  the  defendant  on  the  execution,  of  a 
levy  on  the  nvure  on  the  10th  of  October,  was  prima  fiicie  evi« 
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deuce  of  such  a  levy ;  and,  besides,  declarations  of  the  defmdaat 
to  the  effect  that  a  levy  was  made  at  that  time,  fonning  part  of 
ccNQTersaticHis  proved  by  the  plaintiff,  were  in  evidence.  But  it 
is  by  no  means  clear  that  all  this  was  not  overcome  by  the  other 
evidence  in  the  case,  and  that  it  was  not  proved  that  what  the 
defendant  called  a  levy  was  fisur  short  of  it.  The  mare  was  not 
taken  into  his  custody ;  the  possession  of  her  by  the  plaintiff 
was  not  disturbed ;  no  notice  was  given  to  the  plaintiff,  or  to  the 
debt(»r,  or,  so  fiir  as  appears,  to  any  person,  that  a  levy  had  been 
made ;  and  what  was  done  on  the  10th  of  October  was  under 
instructions  by  the  creditor  to  make  a  levy,  and  keep  it  still,  or 
keep  it  secret,  and  not  let  the  debtor  know  it,  which  instmctioiis 
w^e  followed.  For  near  a  month  after  that  day,  so  ftr  as  ap- 
pears, not  an  act  was  done,  or  a  word  uttered  by  the  officer,  in 
reference  to  a  levy.  To  constitute  a  levy  on  personal  property, 
the  officer  must  assume  dominion  over  it,  having  the  property  at 
the  time  within  his  power  and  subject  to  immediate  seisure. 
{Green  v.  Burke,  28  WendA^Q,  and  cases  there  died.  Camp 
V.  Chamberlain,  5  Denio,  198.  Dresser  v.  Ainswarth,  9  Barb. 
619.)  The  dominion  over  the  property  in  this  case  by  the  de- 
fendant, cannot,  perhaps,  properly  be  said  to  have  been  mcfn 
than  a  qualified  dominion,  a  dominion  which  should  not  extend 
to  doing  an  act  which  might  apprise  any  person  of  its  existence. 
Obedience  to  the  instructions  of  the  creditor,  was  hardly  con- 
sistent with  absolute  dominion  over  the  property. 

But  assuming  that  a  valid  levy  was  made  on  the  lOdi  of  Oc- 
tober, another  question  in  the  case  is,  whether  the  ezecotion 
was  not  dormant  as  against  the  daim  of  the  plaintiff,  under  his 
purchase.  The  plaintiff  was  clearly  a  bona  fide  pnrohaser ;  he 
had  no  notice  of  the  levy,  and  gave  his  negotiable  note  for  the 
property,  which  had  not  become  due  at  the  time  of  the  trial 
{Middes  v.  Colvin,  4  Barb.  804.  Boot  y.  French,  18  Wend. 
570.  WiUiams  Y.  SmUh,  2  HiU,  801.)  A  delay  of  die  dker 
to  proceed  after  his  levy,  of  from  two  to  Aree  weeks  oidy,  had 
occurred  at  the  time  of  the  purchase,  and  this  did  not  impair  tiio 
lien  of  the  execution,  unless  it  was  occasioned  by  the  direetioa 
of  the  creditor.    If  it  was  thus  occasioned,  the  exeeatkm  was 
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thereby  rendered  dormant  a6  to  the  plaintiff.  {Ekrkimer  Counr 
ty  Bank  v.  Browfij  6  HiUj  282.  Knower  y.  Barnard,  5  Id. 
878.  BaU  v.  Shell,  21  Wend.  222.  Benjamin  y.  ^Simi^A,  12 
Jd.  404.)  The  direction  of  the  creditor,  as  before  obseryed,  was 
to  keep  the  leyy  secret,  and  not  let  it  be  known  to  the  debtor. 
Was  this  yirtnally  a  direction  to  delay?  Would  proceeding 
under  the  execution  haye  been  contrary  to  the  spirit  of  the 
direction,  by  necessarily  giying  pnbliciljy  to  the  leyy?  In  my 
opinion  these  questions  admit  only  of  an  affinnaliye  answer. 
The  direction  could  not  haye  been  complied  with  without  delay ; 
it  actually  produced  the  delay ;  and  it  follows  that  the  plaintiff's 
title  is  superior  to  the  claim  of  the  defendant. 

The  case  of  BtUler  y.  Mojfnard,  (11  Wend.  548,)  relied  on 
by  the  defendant,  is  not  parallel  to  the  present  one.  In  that 
case  the  instruction  to  the  officer  was  simply  not  to  make  his 
business  public ;  no  direction  was  giyen  not  to  inform  the  debtor ; 
an  actual  leyy  was  made,  and  two  days  thereafter  exclusiye  pos- 
session taken  in  pursuance  of  it,  and  the  delay  of  two  days  was 
fully  excused.  The  instruction  did  not  preyent  the  officer  ac- 
quiring absolute  dominion  oyer  the  property,  and  no  delay  was 
in  fact  produced  by  it.  It  is  probable  the  instructions  preyented 
the  leyy  firom  being  made  as  public  as  it  might  otherwiBe«haye 
been,  but  beyond  that  it  does  not  appear  to  haye  had  any  effect. 

I  thiiik  the  judgment  of  the  counly  court,  and  also  that  of  the 
justice,  should  be  reyersed. 

Judgment  accordingly. 

[MoNRas  GsNERAL  Term,  December  6,  1858.  Wdles,  Mnton  and  T.  R. 
Strang,  Justices.] 
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Nathan  B.  Brockwat,  appellant^  vs.  Simeon  B.  Jewett, 
respondent. 

WiLLARD  Gt.  Brockwat,  appellant,  vs.  Simeon  B.  Jewett, 

respondent. 

Appeals  to  the  snpreme  court  ttom  the  decrees  or  orden  of  surrogate!  are  left 
to  be  goyemed  by  the  law  in  force  previoas  to  the  code,  as  well  in  respeci 
to  costs  and  fees,  as  in  other  particulars.  The  supreme  court  therefore  hma 
the  power  to  award  costs  against  either  party ;  and  the  costs  are  to  be  r^ 
ulated  by  the  fee  bill  applicable  to  the  former  court  of  chancery. 

Such  costs  may  be  taxed  by  any  justice  of  the  snpreme  court,  at  any  pfaioa 
within  the  state. 

The  application  to  have  them  taxed  \a  not  an  application  for  an  order,  within 
the  meaning  of  sec.  401  of  the  code.  It  is  not,  therefore,  a  motioo ; 
and  may  be  made  without  the  limits  specified  in  that  section. 

An  appeal  from  an  order  of  a  surrogate,  appointing  an  adminiitrat<Hr,  Is  a 
calendar  cause,  and  should  be  so  treated  in  the  taxation  of  costs. 

From  an  order  of  a  surrogate  appointing  an  administrator,  separate  aiq^MsJa 
should  not  be  brought  by  parties  opposing  such  appointment,  as  next  of 
Idn,  whose  interests  and  rights  are  the  same. 

Where  seyeral  parties  to  a  proceeding  before  a  surrogate,  appeal  by  difeeot 
attorneys  who  are  partners,  they  are  entitled  to  only  a  single  bill  of  ccMti. 

The  fkct  that  the  appellate  court  decides,  in  each  appeal,  that  the  order  ap- 
pealed from  shall  be  reversed  with  costs,  will  not  prevent  the  applicatioii 
of  this  rule. 

li  erroneous  to  charge  for  printed  copies  of  the  case  and  points,  Aimlshed 
the  conri  and  served  upon  the  opposite  party,  on  appeal,  by  tkefiUo, 

The  rule  of  the  court  requiring  the  papers  which  are  to  be  used  at  a  general 
term,  in  calendar  causes,  to  be  printed,  renders  the  expense  of  printing  a 
necessary  disbursement,  within  (  20  of  2  B.  S.  p.  683 ;  and  the  party  is 
confined  to  that  mode  of  compensation. 

The  reBpondent,  by  an  order  of  the  surrogate  of  Jlonroe 
county,  made  in  December,  1851,  was  appointed  administrator, 
&c.  of  one  Hiel  Brockway,  deceased.  In  the  proceeding  for  his 
appointment,  the  citation  required  by  the  statute  was  served 
upon  the  appellants,  one  of  whom  was  a  son  of  the  deceased,  and 
the  other  a  grandson,  whose  parent,  a  child  of  the  deceased,  was 
dead,  and  upon  several  other  persons,  kindred  of  the  deceased. 
One  of  the  appellants,  the  grandson,  appeared  before  the  surrogate 
and  resisted  the  appointment ;  the  other  did  not  appear.  In 
January,  1852,  the  appellants  severally  at  the  same  time,  ap- 
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pealed  from  the  order  of  the  surrogate  by  separate  appeals,  in 
form,  which  were  taken  nominally  by  different  attorneys,  but  the 
attorneys  were  in  fact  partners.  The  appeals  were  prosecuted 
in  form  as  separate  appeals,  but  were  brought  to  argument  to- 
gether, and  both  were  decided^t  the  same  time ;  the  decision  in 
each  being  that  the  order  appealed  from  be  reyersed  with  costs. 
The  appellants'  attorneys  made  out  a  full  bill  of  costs  in  each 
case,  under  the  fee  bill  applicable  to  suits  in  the  late  court  of^han- 
eery,  as  in  calendar  causes,  charging  in  each  a  retaxoing  fee  for 
solicitor  and  counsel,  counsel  and  solicitors'  fees  on  motions  to 
dismiss  the  appeals,  and  on  the  hearing,  and  for  other  services 
and  disbursements  according  to  said  fee  bill.  For  the  printed 
cases  and  points  fomished  the  court,  charges  were  made  by  the 
folio.  The  bills  of  cotfts  were  noticed  for  taxation  before  a  justice 
of  this  court,  at  Lockport  in  the  county  of  Niagara,  and  at  the 
time  specified  in  the  notice  the  respondent  by  attorney  appeared 
before  the  justice  and  objected  to  the  taxation  of  the  costs  at 
that  place,  it  '^  not  being  within  the  locality  prescribed  by  the 
rules  and  practice  in  which  to  make  motions  in  these  appeals." 
He  further  objected  that  no  costs  were  allowable  in  these  cases ; 
that  if  costs  were  allowable,  they  were  only  those  of  a  motion, 
and  should  not  exceed  ten  dollars;  that  only  one  bill  should 
be  taxed,  and  that  only  at  ten  dollars ;  and  he  further  objected 
"  to  each  and  every  item  of  the  bill  of  costs,  as  not  taxable,  and 
also  as  overcharged,"  and  to  all  charged  by  the  folio,  that  the 
folios  were  less  than  was  stated  in  the  bills.  Both  bills  were 
taxed  by  the  justice  on  the  principle  upon  which  they  were  made 
out,  some  deductions  being  made  for  erroneous  items  and  o^r- 
charges,  one  bill  being  taxed  at  $125,12,  and  the  other  at 
$138,25.  A  motion  was  now  made  by  the  respondent,  for  an 
order  setting  aside  the  taxation,  and  directing  a  retaxation,  &e. 

S.  B.  Jewettj  respondent  in  person. 

A.  J.  WUkifi,  for  the  appellants. 
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By  the  Court j  T.  B.  Strong,  J.  Under  the  revised  statates, 
before  the  abolition  of  the  late  ooort  of  chaneery,  appeals  firam- 
orders  of  surrogates  in  cases  like  the^  present  were  to  that  oonrt^ 
(2  jR.  S.  609,  h  104 ;)  and  costs  up<Hi  such  appeals  were  to  be 
paid  by  the  appellant  or  respondent  as  the  ooart  shonld  direct. 
{Id.  618,  §  85.)  Wh^  costs  were  allowed  they  were  goremed 
by  the  fee  bill  applicable  to  that  court,  (Jd.  622,)  and  mi^t  be 
taxed  by  the  several  vice  chanoeUorSi  {Id.  169,  i  5.")  Bj  the 
constitaticHi  and  the  jndiciary  act,  this  court  was  snbstitated  finr 
the  court  of  chancery  in  respect  to  such  appeals,  and  was  inTest- 
ed  generally  with  the  jurisdiction  and  powers  which  belonged  to 
the  late  court  of  chancery,  so  fiur  as  was  consistent  with  the 
constitution  and  the  provisions  of  said  act ;  and  the  justices  of 
this  court  were  invested  with  the  jurisdiction  and  powers  which 
were  possessed  by  the  vice  chancellors,  with  the  qualification 
aforesaid ;  and  all  laws  relating  to  the  court  of  chancery,  its 
jurisdiction,  powers  and  duties,  were,  with  the  like  qualificatioD, 
made  applicable  to  this  court,  its  powers  and  duties.  {Canst 
art.  6.  Laws  1847,  p.  328, 4,  H 16, 17.)  There  is  nothing  in 
the  constitution  or  judiciary  act  inconsistent  with  the  poesessiQa 
of  the  power  by  this  court  to  direct  as  to  the  costs  on  appeals 
from  surrogates'  courts,  or  with  the  allowance  of  costs  according 
to  the  fee  bill  in  the  court  of  chancery ;  nor  is  there  any  diffi- 
culty in  applying  to  this  court  in  such  cases,  the  provision  above 
referred  to,  conferring  that  power  upon  the  court  of  chancery,  or 
the  provisions  of  that  fee  bill.  And  those  provisions  in  respect 
to  such  appeals  have  not  been  changed  by  any  subsequent  l^s- 
lation.  The  code  {h  471)  expressly  provides  that  tiie  sec^md 
part  of  that  act,  which  relates  to  civil  actions,  shall  not  affsct 
"  appeals  from  surrogates'  courts."  {See  Sherman  r.  Ycungej 
6  Haw.  Prac  Rep.  818.)  Such  appeals  are  left  to  be  governed 
by  the  law  in  force  before  the  code,  as  well  in  respect  to  costs 
and  fees,  as  in  other  particulars.  It  follows,  th^efiire,  that  this 
court  had  power  to  award  costs  against  the  respondent,  and  that 
the  costs  were  to  be  regulated  by  the  fee  bill  referred  to. 

The  costs  might  properly  be  taxed  by  any  justice  of  this  court 
at  any  place  within  the  state.    The  application  to  have  the  i 
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I 
taxed  was  not  an  application  for  an  order,  within  the  meaning  of 

§  401  of  the  code,  and  was  not  therefore  a  motion ;  and  might 

be  made  without  the  limits  specified  in  that  section. 

I  am  satisfied  that  an  appeal  from  an  order  appointing  an  ad- 
ministrator, is,  in  the  present  system  of  the  practice  of  the  courts 
a  calendar  cause,  and  should  be  so  treated  in  the  taxation  of 
costs.  (See  Ride  27  of  the  present  nite^y  and  rule  70  of  the 
Rules  0^1847  in  equity.) 

In  respect  to  the  objection  to  the  taxation  of  more  than  a 
single  bill,  I  have  come  to  the  conclusion  after  cajreful  consider- 
ation, that  it  was  well  taken.  Inhere  was  clearly  no  necessity 
for  bringing  separate  appeals.  The  rights  of  the  respective  ap- 
pellants did  not  require  it ;  and  it  is  not  perceived  that  any  ob- 
ject could  have  been  proposed  by  it,  beyond  costs.  The  order 
appealed  from  was  made  in  a  proceeding  against  both  the  appel- 
lants as  parties,  with  others ;  it  is  confined  to  a  single  thing,  and 
indivisible :  the  appeal  of  each  of  the  appellants  was  from  the 
entire  order ;  they  were  taken  at  the  same  time  and  are  alike  in 
form,  and  although  subscribed  by  different  attorneys,  the  attor- 
neys by  whom  they  were  subscribed  were  partners.  Where 
several  defendants  defend  by  different  attorneys  who  are  part- 
ners, it  is  well  settled  that  they  are  entitled  on  recovery,  to  only 
a  single  bill  of  costs.  {Tracy  v.  Stone,  5  How.  Pr.  Rep.  104. 
Crofts  V.  Rockefeller,  6  Id.  9.  Ten  Broeck  v.  Pai^e,  *6  HUlj 
267.  Castellanos  v.  BeauviUe,  2  Sandf  S.  C.  R.  670.  Braden 
V.  Kakhaiser,  3  Id.  760.)  The  principle  of  that  rule  extends 
to  this  case.  Indeed  the  terms  of  the  rule  embrace  this  case. 
An  appeal  by  a  defendant  in  an  action,  or  a  respondent  or  party 
proceeded  against,  in  a  special  pr6ceeding,  although  it  may  bo 
regarded  and  treated  as  a  new  action,  or  special  proceeding,  for 
some  purposes,  as  entitling  a  party  to  appear  by  a  new  attorney, 
and  to  charge  a  retaining  fee,  under  the  fee  bill  before  the  code, 
is  in  fiict  but  a  step  taken  in  continuation  of  the  existing  action 
or  proceeding  as  a  defense  thereto.  It  is  not  embraced  within 
the  definition  of  an  action ;  it  is  not  commenced  as  an  action ; 
and  it  is  not  a  new  proceeding,  any  more  than  any  other  new 
step  taken  in  making'  a  defense.    {Ovm-seers^  ^.  v.  BeeUsy  1 
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Barb.  S.  C.  R.  11.  McDonald  v.  T/ie  Batik  far  Savuigs,  ^c 
2  Haw.  Prac.  B.  85.  Maare  v.  Cooley,  2  Hill,  412.  Wright 
V.  Nutt,  1  T.  R.  388.  The  People  v.  Corey,  19  TTeiirf.  688. 
Orah,  Prac.  805.)  The  rule  referred  to  is  therefore  strictly 
applicable  to  this  case ;  and  there  is  nothing  in  the  fact  that  the 
court  decided  in  each  appeal  that  the  order  appealed  from  be 
reversed  with  costs,  to  prevent  the  rule  being  applied  to  it.  It 
was  not  decided  that  each  appellant  was  entitled  to  a  separate 
bill ;  nor  does  it  appear  that  the  attention  of  the  court  was 
called  to  that  subject. 

The  conrt  awarded  costs  to  the  appellants,  and  what  were  the 
costs  properly  taxable  according  to  the  practice  of  the  court, 
was  left  for  the  taxing  officer  to  determine.  (Jerome  v.  Boeram, 
1  Wend.  293.) 

The  taxation  of  the  printed  copies  of  the  case  and  points  fur- 
nished  the  court  and  served  on  the  respondent,  by  the  folio,  was 
erroneous.  The  allowance  by  the  folio,  provided  for  by  statute, 
for  copies  of  papers,  was  intended  as  a  compensation  for  the  labor 
of  making  copies  by  writing.  Before  the  rules  of  1849,  parties 
were  not  required  to  have  any  of  the  papers  printed,  and  if  they 
did  so,  they  could  not  be  allowed  the  expense  of  printing.  There 
was  but  one  mode  of  charging  for  copies,  whether  written  or 
printed,  and  that  was  by  the  folio.  A  party  might,  at  his  elec- 
tion, have  copies  printed,  but  compensation  for  them  was  not 
arranged  in  reference  to  printing.  By  rule  38,  of  the  rules  of 
1849,  which  was  the  same  as  rule  80  of  the  present  rules,  it  was 
required  that  cases,  points,  and  all  other  papers  furnished  to 
the  court,  at  a  general  term,  in  calendar  causes,  be  printed ;  and 
in  consequence  of  this  requisition,  the  expense  of  printing  be- 
came a  necessary  disbursement  within  h  20  of  the  2  R.  S.  p.  633, 4. 
The  effect  of  the  rule  and  the  statute  last  referred  to,  was  to  dis- 
pense with  the  labor,  in  respect  to  copies  of  case,  &c.  for  which 
the  folio  compensation  was  intended,  and  entitles  the  party  to 
charge  the  expense  of  printing  as  a  disbursement,  and  to  confine 
him  to  that  mode  of  compensation. 

Some  charges  for  unnecessary  engrossing,  and  copies,  appear 
to  have  been  allowed  on  taxation ;  and  there  are  other  mioOT 
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errors.    Probably  the  attention  of  the  justice  yms  not  called  to 
them,  by  the  very  general  objection  made  in  respect  to  the  items. 
These  can  be  pointed  out  and  corrected  on  re-tazation. 
The  taxations  must  be  set  aside  and  a  re-tazation  ordered. 

Order  accordingly. 

[Monroe  Oinesal  Term,  December  6,  1868.     WdUs,  Johnton  and  T.  R. 
Strong,  Jneticea.] 


Bass  vs.  Pierce. 


Although  an  agister  of  cattle  has  no  lien  for  the  keeping  of  the  animals,  na- 
less  it  is  80  expressly  agreed,  yet  he  may  maintain  trespass  or  troyer  against 
a  stranger,  for  taking  them  away. 

Where  the  plaintiff  was  hired  by  the  owner  of  a  cow,  to  pastm«  her,  the 
owner  having  the  use  of  her  for  his  ikmlly,  and  driving  her  tmrn  the  paa- 
tare  to  his  house  at  night,  for  milking,  and  returning  her  to  the  pasture  in 
the  morning ;  Hdd  that  while  the  cow  was  in  the  pasture,  in  pursuance  of 
the  agreement,  the  plaintiff  was  to  be  regarded  as  an  agister ,  and  could 
maintain  trespass  against  a  stranger  for  taking  her  out  of  his  possession. 

This  action  was  commencea  before  a  justice  of  the  peace  of 
Monroe  county.  The  plaintiff  complained  against  the  defend- 
ant for  breaking  and  entering  the  plaintiff's  close  and  carrying 
away  a  cow  in  the  plaintiff's  keeping.  The  defendant  put  in  an 
answer  denying  the  allegations  in  the  complaint,  and  asserting 
a  right  to  the  cow,  by  yirtue  of  a  chattel  mortgage.  The  issue 
was  tried  by  a  jury,  who  found  a  verdict  for  the  plaintiff  for 
930,  and  from  the  judgment  rendered  thereon,  by  the  justice, 
the  defendant  appealed  to  the  county  court.  That  court  reyers- 
ed  the  judgment  of  the  justice,  and  the  plaintiff  appealed.  On 
the  trial  before  the  justice  it  appeared  that  the  cow  belonged  to 
the  wife  of  Charles  Gould,  on  the  19th  of  April,  1852,  hav- . 
ing  been  given  to  her  by  her  &ther,  the  plaintiff;  and  that  she 
was,  on  that  day,  mortgaged  to  the  defendant  Pierce,  together 
with  other  property,  by  Charles  Gould.  The  other  material 
fiMSts  are  related  in  the  opinion. 
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E.  A.  HapkinSy  for  the  appellant. 

D.  L.  Angky  tor  the  respondent 

Bu  the  Catart,  Johnson,  J.  It  is  not  material  in  this 
case  whether  Charles  GK)uld  or  his  wife  was  the  owner  of 
the  cow  in  question,  as  the  evidence  shows  quite  clearly 
that  neither  gave  consent  to  her  being  put  into  the  mortgage 
when  it  was  executed.  And  besides,  if  there  was  any  dis- 
pute about  the  &ct,  the  verdict  of  the  jury  must  be  regarded 
as  having  settled  the  question.  The  case  turns  wholly,  as 
I  think,  upon  the  question,  whether  or.  not  the  plaintiff  was 
an  agister  of  the  animal.  The  evidence  shows  that  the  plain- 
tiff was  hired  by  Gould  to  pasture  the  cow  at  two  shillings  and 
sixpence  per  week ;  that  while  she  was  so  pastured  Gould  had 
the  use  of  her  for  his  family,  and  drove  her  from  the  pasture  to 
his  house  at  night,  for  milking,  and  back  to  the  pasture  in  the 
morning.  The  defendant  took  the  cow  from  the  plaintiff's  field 
after  she  had  been  put  in  by  Gould.  We  are  to  regard  this  con- 
tract between  the  plaintiff  and  Gould  as  one  for  the  pasture  of  the 
cow  in  the  daytime  only,  as  it  is  clear  from  the  evidence  that  the 
plaintiff  had  no  charge  or  custody  of  the  animal  at  any  other  time. 
An  agister  is  one  who  takes  the  cattle  of  another  into  his  own 
ground  to  be  fed  for  a  consideration  to  be  paid  by  the  owner. 
(1  Bouv.  Law  Die.  94,  tit.  Agistment.)  An  agister  does  not  in- 
sure the  safety  of  cattle,  but  is  liable  for  ordinary  neglect.  For 
instance,  if  he  leave,  his  gates  open  or  fences  down  and  in  con- 
sequence of  such  neglect  the  cattle  stray  away  and  are  lost  or 
stolen,  he  will  be  responsible  for  the  loss.  {Story  on  Bail 
i  448.)  I  think  it  is  clear  that  the  plaintiff  was  an  agister  of  the 
animal  through  the  daytime.  He  was  not  the  servant  of  Crould, 
nor  did  the  latter  hire  the  land.  But  the  plaintiff  was  hired  to 
pasture  the  animal  for  a  stipulated  price,  and  would  undoubted- 
ly under  his  contract  to  pasture  have  been  liable,  as  bailee,  tcfr 
negligence  while  she  was  thus  upon  his  premises.  It  is  sup- 
posed by  ike  defendant's  counsel  that  the  feet  of  Gould's  taking 
and  keeping  the  cow  at  night  is  conclusive  evidence  that  the 
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plaintiff  was  not  bailee.  He  certainly  was  not  bailee  while 
Gould  bad  possession,  nor  answerable  as  such.  But  while  the 
cow  was  in  the  plaintiff's  pasture,  under  the  agreement,  and  in 
pursuance  of  it,  it  seems  to  me  he  must  be  regarded  as  an  agis- 
ter. It  seems  to  be  settled  that  an  agister  has  no  lien  for  the 
keeping  of  the  animals  unless  it  is  so  expressly  agreed.  ( Qrinr 
neU  V.  Cook^  8  IBU,  485,  and  cases  there  died.)  But  all  the 
authorities  agree  that  he  may  maintain  trespass  or  trover 
against  a  stranger,  for  taking  them  away.  The  question  cf  a 
lien  has  nothing  to  do  with  ihe  right  of  action  against  a  stranger. 

The  objection  to  Mrs.  Gould  as  a  witness  was  properly  de- 
cided by  the  justice. 

The  offer  to  prove  by  Gould  that  he  had  sdd  the  cow  to  Yes- 
burgh,  after  the  taking,  if  improperly  rejected  could  not  have 
changed  the  result,  as  Gould  had  before  the  offer  was  made, 
upon  the  defendant's  cross-examination,  expressly  sworn  that 
he  did  not  consent  to  the  sale  to  Yosburgh,  and  Yosburgh  him- 
self was  fiilly  examined  upon  that  question. 

It  does  not  appear  firom  the  return  upon  what  ground  the  ob- 
jection to  the  fiict  offered  to  be  proved  by  the  witness  Gould,  on 
being  recalled  by  the  defendant,  was  placed  and  sustained.  For 
aught  that  appears  it  may  have  been  upon  the  ground  that  he 
had  once  been  examined  on  the  same  subject.  Where  the 
grounds  of  the  objection  and  the  ruling  are  not  disclosed,  the 
court  will  presume  they  were  placed  upon  the  proper  grounds, 
if  such  exist,  to  sustain  the  ruling. 

I  am  of  opinion  that  the  judgment  of  the  county  court  should 
be  reversed^  and  that  of  the  justice  affirmed. 

Judgment  accordingly. 

[MoKROB  GsNEBij*  Tbric,  December  6»  1868.  Sdient  Joknstn  and  T.  B* 
Shvn^,  Justices.] 


598       CASES  IN  THE  SUPBEME  OOUBT. 


TiLTON  vs.  AlCOTT. 

An  agreement  by  way  of  accord  executory,  to  be  performed  at  a  ftitnre  day, 
with  a  tender  of  performance,  is  no  bar  to  an  action,  nnlett  performance  ii 
accepted. 

This  action  waa  broaght  to  recover  the  amount  of  two  prtxnis- 
sory  notes,  made  by  the  defendant  and  payable  to  the  order  of  die 
plaintiff  and  of  one  Wilmerding,  but  of  which  the  plaintiff  was 
the  owner  at  the  time  of  the  suit.  The  defense  was  that  the 
defendant  made  an  agreement  with  Tiltoin  and  Wilmerding  by 
which  he  was  to  turn  out  and  convey  to  them  certain  real  estate 
upon  the  appraisal  of  two  men ;  Tilton  and  Wilmerding  to  give 
their  bond  and  mortgage  back  for  the  balance  of  the  appraisal 
over  their  debt ;  that  the  appraisal  was  accordingly  made,  bat 
Tilton  and  Wilmerding  refused  to  execute  the  agreement  any 
fhrther.  Alcott  was  not  the  owner  of  the  real  estate  at  the  time 
he  made  the  agreement,  nor  at  the  time  when  Tilton  and  Wil- 
merding refused  to  perform,  but  became  the  owner  about  a  year 
afterwards,  by  deed  from  the  person  who  owned  it  at  the  time 
he  made  the  agreement  with  Tilton  and  Wilmerding.  The  re- 
feree reported  in  favor  of  the  plaintiff,  for  the  amount  of  the 
notes,  on  which  judgment  was  perfected,  and  the  defendmt 
appealed. 

S.  Mathews^  for  the  appellant. 

J.  L.  AngUy  for  the  plaintiff. 

By  the  Ccurty  Johnson,  J.  It  has  been  so  often  held  in 
this  state  that  an  accord  executory  with  tender  of  performance 
is  no  bar  to  an  action,  that  the  rule  must  be  regarded  as  con- 
clusively settled,  and  the  question  no  longer  open  for  discussioiL 
{Brooklyn  Bank  v.  De  Grauw,  28  Wend.  343.  Danids^. 
HaUenbeck,  19  Id.  408.  Hawley  v.  F\)ote,  Id.  516.  Russdl 
v.  Lytte^  6  Id.  390.  Anderson  v.  Highland  Turnpike  Q^ 
16  Jbhn.  86.  Watkinsan  v.  Inglesby,  5  Id.  886.)  To  coih 
Btitute  a  defense  in  such  a  case  there  must  be  an  aeoeptanee. 
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The  rule  has  been  oonstantly  applied  where  the  question  has 
arisen  both  upon  pleadings  and  evidence.  We  may  with  pro- 
priety adopt  the  language  of  the  court  in  AUen  v.  Harris^  (2 
I^i.  Raymondy  122,)  that  ''the  books  are  so  numerous  that  an 
accord  ought  to  be  executed  that  it  is  now  impossible  to  over- 
throw all  the  books."  In  a  very  early  case,  {Coit  v.  Hniston, 
8  John.  CcLS.  248,)  Thompson,  justice,  laid  down  the  rule  that 
the  agreement  by  way  of  accord,  in  order  to  be  effectual  as  a 
bar, ''  must  be  executed  and  satisfied  with  a  recompense  in  fact, 
or  with  an  action,  or  other  remedy  to  execute  it  and  recover  com- 
pensation." But  the  decision  in  that  case  was  placed  by  all  the 
other  judges  upon  the  ground  that  the  new  agreement  had  been 
substantially  performed,  which  fact  had  been  settled  by  the  ver- 
dict of  the  jury.  And  Thompson,  justice,  places  his  opinion  in 
part  upon  the  same  ground. 

It  will  be  seen  that  the  rule  laid  down  by  Gomyn,  {Cam.  Dig. 
Accord,  B.  4,)  and  adopted  by  Chitty,  (Chit,  on  Con.  761,  2,) 
which  is  the  same  substantially  with  that  asserted  by  Thompson, 
justice,  in  Coit  v.  Houston^  that ''  an  accord  with  mutual  promises 
to  perform  is  good  though  the  thing  be  not  performed  at  the 
time  of  the  action,  for  the  party  has  a  remedy  to  compel  the 
performance"  has  never  obtained  in  this  state,  but  has  been 
uniformly  repudiated.  The  rule  is  the  same  now  in  England  as 
here,  as  is  clearly  shown  by  the  decision  in  the  case  of  Bailey 
V.  Himum,  (8  Bing.  N.  C  915.) 

There  is  a  class  of  cases  in  the  English  books,  where  the 
courts  have  regarded  the  new  agreement  not  as  an  accord,  but 
as  a  substituted  agreement,  and  have  held  it  to  be  a  good  defense 
though  not  performed  at  the  time  of  suit  Such  was  the  case 
of  Good  V.  Cheeseman,  (2  B.  ^  Add.  885,)  which  Tindal,  G. 
J.,  in  Bailey  v.  Homan,  says  was  considered  as  standing  on  its 
own  peculiar  ground  and  not  affecting  the  rule  that  an  accord 
executory  must  be  executed,  to  constitute  a  defense.  They  are 
principally  cases  of  composition  with  creditors  when  all  the 
creditors  are  bound  by  the  arrangement.  And  it  would  seem 
that  even  in  such  cases  the  new  agreement  will  not  be  held  to 
have  been  substituted  unless  the  creditor  has  an  immediate 
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remedy  by  aetion  upon  it.  {Bailey  v.  Ehtmmy  supra,)  Tlii»' 
is  clearly  not  the  case  of  a  substituted  agreement  by  -which  th^^ 
noter  are  canceled  and  the  amount  converted  into  purcbasd 
money,  as  contended  for  by  the  defendant's  couns^L  The  nevr 
agreement  as  reported  by  the  referee  contemplated  a  tuminff 
out  of  the  premises,  at  a  future  day,  after  an  appraisal. 

It  may  be  inferred  from  the  recital  of  the  amount  due  upon 
the  notes,  in  the  contract,  and  the  stipulation  thlst  the  same 
amount  should  be  paid  down  upon  the  premises  being  turned  out 
or  conveyed,  and  what  afterwards  took  place  between  the  parties, 
that  it  was  designed  to  apply  the  notes  upon  the  fir^  payment. 
But  they  were  not  so  applied  at  the  time  the  agreement  was 
entered  into,  nor  was  it  in  terms  agreed  that  they  should  be. 
We  are  to  regard  the  transaction  therefore  not  as  one  of  substi- 
tution but  as  an  accord  executory.  And  as  an  accord  it  was  not 
good  even  within  the  rule  laid  down  in  Oomyn ;  for  it  is  there 
said  that  '^  the  remedy  ought  to  be  such  that  the  party  might 
have  taken  it  upon  the  mutual  promise  at  the  time  of  the  agree- 
ment" Besides,  no  performance  has  been  tendered  according 
to  the  terms  of  the  agreement.  By  the  agreement  the  defend- 
ant was  bound  to  convey  the  premises  free  from  incumbrance. 
He  was  not  then  the  owner,  and  it  is  shown  that  they  were  in 
fact  encumbered  by  mortgage  to  secure  the  purchase  money,  by 
him,  to  the  amount  of  $3100,  at  the  time  he  procured  his  title. 
It  is  no  answer  to  this  objection  to  say  that  the  plaintiff  placed 
his  objection  upon  another  ground  and  might  have  enforced  a 
specific  performance  in  equity  inasmuch  as  the  balance  which 
would  have  be^i  due  by  the  terms  of  the  new  agreement  waB 
greater  than  the  amount  of  the  incumbrance.  It  is  clear  that 
the  defendant  was  not  in  a  situation  to  enforce  a  specific  per- 
formance, as  he  could  not  allege  that  he  had  offered  to  perform 
and  was  able  to  do  so.  The  decision  might  safely  be  rested 
upon  the  ground  that  no  tender  of  performance  was  shown.  But 
I  prefer  to  place  it  distinctly  upon  the  ground,  that  an  agre^ 
moit  by  way  of  accord  executory  to  be  performed  at  a  future 
day,  with  a  complete  tender  of  performance,  is  no  bar  to  the 
action,  unless  performaace  is  accepted. 
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The  decifiion  of  the  referee  was  correct,  and  the  judgmenst  of 
the  special  term  must  be  affirmed. 

[MoNaoR  Ornsaal  Tbbm,  Decembor  5,  1859.     WOeStMnson  and  T.  /L 
Sinmgf  Jnsticea^ 


Waosworth  and  others  vs.  Murray  and  others. 

The  McUoD  of  the  reTiaed  atatntea  declaring  thai  every  doriae  of  any  intereat 
in  real  estate  to  a  person  who,  at  the  death  of  the  testator,  shall  be  an  alien 
not  authorized  by  statute  to  hold  real  estate,  shall  be  void,  and  that  the 
interest  so  devised  shall  descend  to  the  heirs  of  the  testator,  is  confined  to 
a  particular  class  of  persons,  and  relates  to  their  condition  at«the  death  of 
the  testator.  It  does  not  apply  to  those  who  are  bom  aliens,  after  hit 
death. 

Therefore,  where  a  testator  devised  lands  to  his  daughter,  for  life  and  to  her 
issue  in  fee,  and  she,  after  his  death,  married  an  alien,  and  died  leaving  a 
son,  bom  an  alien :  Bsld,  that  such  son  took  the  estate,  under  the  devise,  as 
against  the  testator's  heirs  at  law,  subject  to  the  right  of  the  government  by 
escheat 

This  was  an  appeal  from  a  judgment  rmdered  at  a  special 
term.  A  petition  was  filed  by  James  S.  Wadsworth^  indtvida- 
ally,  and  Martin  Brimmer,  jun.,  Philo  G.  Fuller  and  James  S. 
Wadsworth,  trustees  for  Martin  Brimmer,  jnn.  against  Charles 
James  Murray,  an  infant,  and  William  A.  Wadswortfa,  Living* 
ston  Wadsworth  and  Herbert  Wadswortb,  infiint  children  of 
William  W.  Wadsworth,  deceased,  praying  that  a  com^^te  amd 
final  determination  of  the  rights  and  mtereejks  of  the  parties  in 
the  premises  described  in  the  petition  might  be  had,  and  a  par* 
tition  thereof  be  made  accordingly.  The  defends&t,  Charles  J. 
Murray,  put  in  an  answer  by  John  C.  Spencw,  his  special  guar* 
dian,  and  the  other  infants  answered  by  th^ir  special  gaaardiABy 
Scott  Lord.  The  cause  came  <»i  to  be  tried  at  ibe  Limgsl(»i 
circuit,  in  May,  18$3,  befcHre  Justice  Seldan,  a  juxyhftTing^bemk 
waived  by  the  parties. 

It  was  proved,  that  James  Wadsworth^  late  of  G^M^ee^  i^ 
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ceased,  was,  in  his  lifetime'  possessed  and  seised  in  fee  of  the 
lands  and  tenements  described  in  the  petition :  that  the  said 
James  Wadsworth,  on  the  25th  of  November,  1843,  made  his 
last  will  and  testament  in  the  manner  required  by  law  to  pass 
real  estate,  and  that  he  having  died  his  said  will  was  duly  proved 
before  the  surrogate  of  the  county  of  Livingston  as  a  will  of  real 
estate,  on  the  9th  of  September,  1844.  The  said  will  was  pro- 
duced on  the  trial,  and  among  other  things,  contained  the 
devises,  directions  and  trusts  following,  that  is  to  say :  that  one 
moiety,  or  half  part  of  all  the  real  estate,  of  which  the  said 
James  Wadsworth  should  die  seised  or  possessed  in  the  towns 
of  Geneseo  and  Avon  not  otherwise  specifically  devised,  was  de- 
vised to  James  S.  Wadsworth,  absolutely  in  fee,  and  the  other 
half  or  moiety  of  the  said  lands  and  real  estate  in  the  said  towns 
of  Geneseo  and  Avon,  was  devised  absolutely  in  fee  to  William 
W.  Wadsworth,  a  son  of  the  said  James.  And  by  the  said  will  a 
tract  of  one  hundred  and  fifty  acres  of  land  in  the  said  town  of 
Geneseo  with  the  mansion  house  thereon,  known  as  the  home- 
stead of  the  said  James  Wadsworth,  was  devised  to  his  daugh- 
ter, Elizabeth  Wadsworth,  for  life,  with  the  remainder  in  fee  to 
her  brothers,  the  said  James  S.  and  William  W.  Wadsworth,  or 
to  such  one  of  them  as  should  survive  the  said  Elizabeth.  And 
by  the  said  will  all  the  residue  of  the  real  estate  of  which  the 
said  James  Wadsworth  died  seised,  remaining  after  the  aforesaid 
devise  of  the  lands  in  the  towns  of  Geneseo  and  Avon,  was  de- 
vised and  disposed  of  as  follows :  One  equal  fourth  part  thereof 
to  the  said  James  S.  Wadsworth,  absolutely  in  fee,  one  equal 
fourth  part  thereof  to  the  said  William  W.  Wadsworth,  absolutely 
in  fee,  one  fourth  part  thereof  to  Martin  Brimmer,  of  the  city  of 
Boston,  and  the  said  James  S.  Wadsworth  and  William  W. 
Wadsworth,  and  to  their  successors  lawfully  appointed,  so  long 
as  the  said  Elizabeth  Wadsworth  should  live,  in  trust  to 
receive  the  rents  and  profits  thereof,  and  to  pay  the  same  to 
the  said  Eliztfbeth  annually  during  her  life,  and  her  receipts, 
whether  married  or  unmarried,  were  declared  by  the  said  will  to 
be  a  sufficient  voucher  for  such  payments,  with  remainder  in  fee 
to  the  issue  of  the  said  Elizabeth  surviving  her,  and  in  case  of 
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no  sach  issue,  then  to  the  heirs  at  law  of  the  said  James  Wads- 
worth.  And  one  fourth  part  of  the  said  residue  to  the  said  Mar- 
tin Brimmer,  James  S.  Wadsworth  and  William  W.  Wadsworth, 
and  to  their  successors  in  o£Bce,  as  long  as  Martin  Brimmer,  jun. 
should  live,  in  trust,  to  receive  the  rents,  profits  and  income 
thereof,  until  the  said  Martin  Brimmer,  jun.  should  attain  the 
age  of  twenty-one  years,  and  to  invest  the  same  for  the  benefit 
of  the  said  Martin  Brimmer,  jun. ;  and  to  hold  the  same  on  the 
like  terms  as  therein  declared  in  relation  to  the  said  Elizabeth 
Wadsworth ;  and,  on  his  arriving  at  the  age  of  twenty-one  years, 
to  pay  to  the  said  Martin  Brimmer,  jun.  annually,  the  rents, 
profits,  and  income  of  the  real  estate  so  devised,  and  of  the  accu- 
mulations thereof  before  he  attained  the  age  of  twenty-one 
years,  with  remainder  in  fee  to  the  issue  of  the  said  Martin 
Brimmer,  jun.  surviving  him,  if  any ;  and  if  none,  then  to  the 
heirs  at  law  of  the  said  James  Wadsworth.  The  said  will  con- 
tained no  residuary  devise  of  any  part  of  his  real  estate.  It  was 
proved  that  Martin  Brimmer,  named  in  the  said  will  as  a  trus- 
tee, died  on  or  about  the  first  day  of  May,  in  the  year  1847,  and 
that  no  successor  to  him,  as  such  trustee,  had  been  appointed. 
That  on  the  15th  day  of  Aprils  1848,  by  an  order  of  the  then 
court  of  chancery  of  this  state,  William  W.  Wadsworth,  also 
named  in  the  said  will  as  a  trustee,  was  removed  and  discharged 
firom  the  said  trust ;  and  that  afterwards,  Philo  C.  Fuller,  one 
of  the  plaintifis  and  petitioners,  was  duly  appointed  in  his  placCi 
and  duly  qualified  for  and  accepted  the  said  appointment,  as 
stated  in  die  said  complaint.  That  proceedings  were  had  for 
the  partition  of  the  lands  and  premises  so  devised  by  the  said 
James  Wadsworth,  among  and  between  the  devisees ;  and  that 
one  fourth  part  of  the  said  premises  were  divided  and  set  apart 
to  the  said  William  W.  Wadswcnrth,  in  severalty,  and  the 
remaining  three  fourths  thereof  were  apportbned  and  set  off 
to  the  said  James  S.  Wadsworth  individually;  and  the  said 
James  S.  Wadsworth  and  Philo  C.  Fuller,  as  trustees  for  the 
said  Elizabeth  Wadsworth,  then  married  to  Charles  Augustus 
Marray,  and  for  Martin  Brimmer,  jun.  jointly,  by  the  commis- 
sioners duly  appointed  fiur  that  purpose ;  and  that  lach  partition 
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Vft0  duly  and  fully  confirmed  and  declared  firm  and  effectaal  for- 
ever^  by  the  judgment  of  the  supreme  court,  at  a  term  thereof 
)iold  at  Geneseo,  <m  the  second  day  of  S^tember,  in  the  year 
1851.  That  the  lands  and  premises  constituting  the  said  three 
fourths,  so  set  oflf  and  apportioned  to  the  said  last  named  par- 
ties, jointly,  were  fully  and  correctly  described  m  schedule  A, 
annexed  to  the  complaint  in  this  action ;  that  the  said  James  S. 
Wadsworth  individually,  and  the  said  Fhilo  G.  Fuller  and  Jamea 
S*  Wadsworth  as  trustees  as  aforesaid,  entered  into  the  pooea- 
sioD  of  the  said  last  mentioned  lands  and  premises,  and  were  in 
tiie  possession  of  the  same,  at  the  commencement  of  this  action ; 
t]Mbt  on  the  twelfth  day  of  December,  in  the  year  1850,  the  said 
Elizabeth  Wadsworth,  daughter  and  devisee  of  the  said  James 
Wadsworth,  intermarried,  in  Scotland,  with  Charles  Augustna 
Murray,  then  and  now  an  alien  subject*  of  the  queen  of  Grreat 
Britain  and  Ireland ;  that  the  said  Charles  and  Elizabeth  resided 
in  Europe,  and  principally  at  Cairo,  Egypt,  where  the  said 
Charles  Augustus  was  consul  general  of  the  government  of  Great 
Britain,  until  her  death  ;  that  on  the  twenty-ninth  day  of  No- 
vember, in  the  year  1851,  the  said  Elizabeth  gare  birth  to 
Charles  James  Murray,  one  of  the  defendants,  the  issae  of  die 
said  marriage ;  and  that  on  the  Eighth  day  of  December,  in  the 
aame  year,  the  said  Elisabeth  died,  leaving  the  said  Chariea 
James  Murray,  her  surviving,  her  only  issue.  That  on  the  fear- 
tewth  day  of  April,  1862,  an  act  was  passed  by  die  legislature 
of  the  state  of  New-York,  in  the  manner  required  by  the  consti* 
tution,  and  approved  by  the  governor,  Mititled  ^  an  act  to  enaUe 
Charles  James  Murray,  an  infioit  alien,  to  take  and  hold  seal 
eetote,"  by  whieh  the  interest  and  title  of  the  people  (rf*  the  state 
of  New-York  in  and  to  the  leads  so  devised  by  the  said  Jtmee 
WadswortJi,  to  the  issue  of  his  daughter  Elizabeth,  was  refaaaed 
and  conveyed  to  tiie  said  Charles  James  Murray,  subjeet  to  tlie 
conditions  therein  specified.  3?hat  on  the  twenty-second  day  «f 
July,^1852,  the  daid  William  W.  Wadsworth  died,  leaving  him 
mrviving,  his  three  children,  WilUam  A.  Wadsworth,  liviogatQa 
Wsdswordi,  and  Herbert  Wadsworth,  all  in&nts  undtt*  the  age 
«f  t^irenty-Mi^  y^ars,  mxi  who  are  defeadaikts  m  t^  actiaaiy  aad 
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aire  his  cbdIj  heirs  at  law.  That  the  said  three  children  of  the 
said  William  W.  Wadaworth,  deceased,  and  the  Biud  James  S. 
Wadsworth  and  the  said  Martin  Brimmer,  jnn.  were  the  only 
soridving  heirs  at  law  of  the  said  James  Wadsworth,  deceased ; 
and  that  the  said  Martin  Biimmer,  jon.  had  never  been  mu*- 
ried,  and  had  no  lawful  issue.  And  thereupon,  the  said  court 
decided  and  determined  that  by  reason  of  the  alieni^n  of  the 
8a»l  Charles  James  Murray,  the  deyises  contained  in  the  will  of 
the  said  James  Wadsworth,  deceased,  to  the  law&l  issue  of  his 
daughter  Elizabeth,  upon  her  death,  failed  to  take  effect ;  and 
that  the  lands  and  tenements  so  devised  to  such  issue,  and 
which,  by  the  partition  aforesaid,  were  devided  to  the  trus- 
tees therein  mentioned,  subject  to  the  trusts  and  declarations 
in  the  said  will,  in  favor  of  the  said  EUsabeth,  during  her 
life,  and  her  lawful  issue  upon  her  death,  escheated  to  the 
people  of  the  state  of  New-Tork,  and  did  not  descoid  to  the 
heirs  at  law  of  the  said  James  Wadsworth,  nor  pass  to  any 
residuary  devisee,  there  being  none  such  in  his  will.  That  tiM 
right,  title  and  interest  of  the  people  of  the  state  of  New-York 
which  had  been  so  acquired  by  the  said  escheat,  were  by  the  act 
of  the  legislature  above  mentioned,  released  to  and  vested  in  the 
said  defendant,  Charles  James  Murray,  and  that  the  said 
Charles  James  Murray  was  seised  in  fee  of  one  third  part  of  the 
lands  and  premises  described  in  the  complaint,  and  thereupon, 
the  said  court  rendered  judgment  of  partition  of  the  said  pre* 
mises  according  to  the  said  decision  and  determination. 

The  counsel  for  the  said  defendants,  William  A.  Wadsworth, 
Livingston  Wadswortii  and  Herbert  Wadsworth,  thereupon  ex- 
oq>ted'to  Hie  sidd  decision  and  determination,  and  requested  the 
judge  to  decide  and  determine  that  by  reason  <^  the  alienism 
of  tbeaaid  Charies  James  Murray  «pon  the  death  of  his  mother, 
tiie  said  Elizabeth  Wadsworth  (Murray,)  the  Isnds  and  premises 
so  daviBed  by  the  wtU  of  the  said  James  Wadsworth  to  the  issue 
of  the'said  Elizabeth,  upon  her  death,  descended  to  the  heirs  at 
hrw  of  the  said  James  Wadsworth ;  and  that  they,  the  said  Wil- 
liam A.  Wadsworth,  Livingston  Wadsworth  and  Herbert  Wada- 
woith/ms  the  gnmdohiidren  of  the  said  Jaoies  Wadswc^hi  wor# 
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entitled  to  inherit,  and  did  inherit,  by  the  side  of  their  &ther, 
the  said  William  W.  Wadsworth,  deceased,  one  third  of  the 
said  lands  and  premises  so  devised,  and  that  in  the  partition  to 
be  made  of  the  said  lands  and  premises,  one  third  part  thereof 
should  be  ordered  and  adjudged  to  be  assigned  and  apportioned 
to  them  jointly.  The  judge  refused  to  make  the  said  dedsicn 
and  determination,  and  the  counsel  for  the  said  William  A. 
Wadsworth,  livingston  Wadsworth  and  Herbert  Wadsworth, 
excepted.  And  from  the  judgment  rendered,  they,  together 
with  Charles  James  Murray,  appealed. 

Scott  Lordj  for  the  appellants. 

/  C  Spencer,  for  the  respondents. 

Bff  the  Cmirt^  Johnson,  J.  The  question  here  is  whether 
the  lands  devised  by  James  Wadsworth  to  his  daughter  Elisa- 
beth for  life,  and  to  her  issue  in  fee,  at  her  death,  descended  to 
the  heirs  at  law  of  the  testator ;  or  whether  her  son,  the  defend- 
ant, Charles  James  Murray,  who  was  an  infant  alien,  took  under 
the  devise,  subject  to  the  right  of  the  government  to  escheat. 

By  the  common  law  an  alien  could  purchase  land,  or  hold  it 
by  devise,  as  against  all  the  world  except  the  government, 
during  his  life.  But  upon  an  inquest  of  o£Bce  found  it  became 
forfeited  to  the  government.  And  if  he  died  before  such  pro- 
ceeding the  inheritance  could  not  descend,  but  escheated  rf 
course.  He  could  also  convey,  and  the  grantee  took  a  good  title 
subject,  nevertheless,  to  the  prerogative  right  of  forfeiture,  (2 
KerU,  61.)  The  revised  statutes  (2  R.  S.  57,  i  4,)  provide  that 
<<  every  devise  of  any  interest  in  real  estate  to  a  person,  who,  at 
the  time  of  the  death  of  the  testator,  shall  be  an  alien  not  au- 
thorized by  statute  to  hold  real  estate,  shall  be  void.  The 
interest  so  devised  shall  descend  to  the  heirs  of  the  testator." 
On  behalf  of  the  appellants  it  is  claimed  that  the  real  estate  at 
the  death  of  Elizabeth,  the  mother,  descended  to  the  heirs  of  the 
testator,  under  this  section  of  the  statute.  But  the  statute  is 
not  general  in  its  terms.    It  is  confined  to  a  particular  dasaof 
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persons,  and  relates  to  their  condition  at  a  particulai 
namely,  at  the  death  of  the  testator.    The  devise  is  <    i 
void  only  as  to  those  who  were  aliens  and  not  author 
statute  to  hold  real  estate  at  the  period  of  the  testator'i    i 
and  not  as  to  those  then  in  being  who  might  subsequently    ! 
aliens,  or  those  who  might  be  bom  such.     The  mothei 
defendant  who  claims  under  the  devise,  married  an  ali*    , 
after  the  testator's  death,  and  the  respondent  is  the  issm    I 
marriage.    This  devise  does  not  fall  within  the  words    i 
statute,  and,  it  seems  to  me,  is  not  within  its  meani    i 
intent.    The  object  ofthis  section  of  the  statute  seems 
been  to  defeat  the  intention  of  the  testator  in  the  particu    i 
specified,  and  to  prevent  his  devising  in  effect,  and  unconsi 
his  lands  to  the  state,  and  not  to  change  beyond  that,  tl 
of  the  common  law.    Had  the  legislature  designed  by  tl   i 
vision  to  work  a  complete  and  entire  change,  they  would  s  i 
have  been  so  careful  and  guarded  in  the  terms  used.    Tl  i 
of  the  revisers  on  this  section  confirms  this  view  of  its    ' 
And  as  this  devisee  was  not  an  alien  at  the  period  of  the  I 
tor's  death,  and  it  cannot  be  supposed  to  have  been  witl  i 
contemplation  of  the  testator  that  the  issue  of  his  daughtei  i 
be  bom  or  would  ever  become  aliens,  it  follows  that  he  i 
the  estate  under  the  devise,  as  against  the  testator's  h  : 
law  and  all  other  persons  except  the  government    And    \ 
people  have  by  the  act  of  Apxil  14, 1852,  relinquished  t 
devisee  all  their  rights,  his  title  has  become  perfect. 
The  judgment  of  the  special  term  must  therefore  be  aff  i 

[Monroe  General  Term,  I>ecember  5,  1858.    WeUeSt  Jahnton  and 
Slrong,  JoaticeB.] 
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Where  a  pArtnenhip  is  carried  on  in  the  name  of  an  iodividoal,  and  a  SDtt  Is 
brought  against  the  partners  npon  a  note  or  other  obligation  signed  by  such 
individual,  the  legal  presumption  is  tliat  it  is  the  note  of  the  individual,  and 
not  of  the  partners.  And  the  plaintiff,  in  order  to  recover  against  the  part- 
ners must  not  only  prove  the  execution  of  the  note,  but  go  Airther,  and 
prove  either  that  the  money  for  which  the  note  was  given  waa  boiTOwed  on 
the  credit  of  the  partnership,  or  that  when  obtained  itr  was  used  ^in  tbe 
business  of  the  partnership. 

If  the  individual  whose  namo  is  used  declares,  at  the  time  of  the  transaction, 
that  it  is  on  account  of  the  partnership,  that  is  sufficient  to  bind  the  partners. 

And  it  seems  that  the  legal  presumption  that  the  debt  is  the  debt  of  the  indi- 
Tidnal  in  whose  name  the  obligation  is  made,  and  not  that  of  the  firm,  mmj 
be  repelled  and  overcome  by  proof  as  to  the  business  in  which  such  person 
was  engaged. 

K.,  the  general  partner  in  a  special  partnership,  who  conducted  the  business 
of  his  firm  in  his  own  name,  and  also  did  business  and  borrowed  money  on 
his  own  account,  applied  to  the  plaintiff  for,  and  obtained,  his  accommoda- 
tion indorsement  of  Si  noto  made  by  K.,  upon  which  note  K.  obtained  a  loan 
from  C.  It  did  not  appear  whether  the  plaintiff  indorsed  the  note  for  the 
partnership,  or  for  K.  individually ;  nor  whether  the  money  was  obtained 
fh)m  C.  on  account  of  the  partnership  or  of  K.  Bddt  that  in  the  absence  of 
evidence  to  show  that  the  debt  was  contracted  on  aocoont  of  the  partner- 
ship,  the  firm  could  not  be  made  liable  to  the  plaintiff  as  indorser,  nnkas  il 
was  shown  satislkctorily  that  the  money,  after  it  was  obtained  from  C,  waa 
used  in  the  business  of  the  partnership. 

Beld  also,  that  the  presumption  was  that  the  money  was  not  so  used ;  that  the 
burtiien  of  proving  that  it  was  thus  used  was  upon  the  plaintiff ;  and  iffhim 
the  evidenee  it  waa  donbtfU  how  the  money  waa  applied  the  plalBfKiflr 
must  iUL 

This  was  sn  appeal  by  tho  defendant  from  a  jadgment 
entered  at  a  special  term.  The  complaint  stated  that  on  the  Ist 
of  April,  1846,  a  limited  partnership  was  formed,  at  Rochesteri 
between  Alexander  Eelsey,  as  general  partner,  and  James  Mc- 
Call  and  Samuel  D.  Bradford,  as  special  partners,  the  business 
to  be  conducted  in  the  name  of  Kelsey.  That  on  the  27th  of 
October,  1847,  Eelsey,  for  and  in  behalf  of  said  partnership,  ap- 
plied to  tho  plaintiff  to  indorse,  for  the  benefit  and  acoommodft- 
tion  of  tho  firm,  a  note  signed  by  Kelsey,  payable  to  his  own 
order,  three  months  after  date,  for  $2500,  and  indorsed  by  Eel- 
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f  ey  to  tha  plaintiff  or  his  order.  That  the  plaintiff  accordingly 
indorsed  such  note  for  the  accommodation  of  the  pajtnershipi  and 
relying  upon  the  responsibility  of  the  special  partners ;  Eelsey 
representing  that  it  was  a  partnership  tfanaaction.  That  on  the 
29th  of  December,  1847,  Eelsey,  for  and  on  behalf  and  for  the 
use  and  benefit,  of  the  firm,  obtained  from  A*  Champion  a  loan 
of  $1500,  and  as  security  for  the  payment  of  such  loan,  trans- 
ferred to  Champion  the  said  note,  with  the  plaintiff's  indorse- 
ment. That  the  partnership  &iling  to  pay  m<>k  notCi  Champion 
brought  a  suit  thereon  against  the  plaintiff  and  Kdsey  as  in- 
dorsers,  and  recovered  a  judgment,  wbidi  the  plaintiff  had  been 
compelled  to  pay,  and  had  paid.  The  plaintiff  {iirther  alleged 
that  on  the  18th  of  July,  1848,  the  said  special  partnership 
made  a  general  assignment  of  its  property  and  effects  to  the  de* 
fendant  in  this  action,  in  trust  for  tbo  benefit  of  its  creditors; 
that  the  assigned  property  would  be  naarly  or  quits  sufficient  to 
pay  all  the  debts  of  the  partnership,  and  the  ezpenaes ;  and  that 
Kelsey  was  insolvent.  The  plaintiff  then  prayed  that  the  de- 
fendant might  be  directed  to  allow  the  said  judgment,  so  recov- 
ered by  Ghampi(»i,  as  a  good  and  valid  claim  against  the  assets 
of  the  partnership,  in  lus  hands,  nnder  the  assignxaenti  to  b#  paid 
by  him  out  of  such  assets. 

The  defendant  put  in  an  answer,  denying  most  of  the  facts 
alleged  m  the  oomplaint,  and  insisted  that  tbfi  note  was  indorsed 
by  the  plaintiff  not  for  the  use  or  benefit  of  the  partaershipi 
but  for  Kelsey  individually ;  and  that  the  money  received  from 
Champion  was  not  applied  or  used  in  the  business  of  the  £ri«, 
but  fi)r  the  private  and  individual  benefit  of  Eelsey.  The  action 
was  tried  at  the  Monroe  ciscuit  in  February^  1851,  bcjbr^  Justin 
SeldexL  Eelsey  was  examined  as  a  witness  on  behalf  of  the 
plaintiff.  The  substance  of  his  testimony  is  stated  in  the  ofMnioa 
of  the  court.  The  justice  found  from  the  avidenee  iksl  tib^  note 
upon  which  the  judgment  was  recovered  was  a  debt  jastly  4mmg 
by  the  special  partnerships  and  justly  chargeable  upon  flio  fusdi^ 
assigned  to  the  defisndant,  and  decided  and  adjudged  itbeit  tb# 
plaintiff  was  a  creditor  of  thespeci»ljpi,rtmmbip^  t»  tfainiMnt 
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of  the  judgment  and  interest,  and  that  the  defendant  should 
allow  the  same. 

J.  L.  Anglcj  for  the  appellant. 

S.  Mathews^  respondent,  in  person. 

By  the  Courts  Johnson,  J.  It  seems  to  be  well  settled 
that  where  a  partnership  is  carried  on  in  the  name  of  an 
individual  and  a  suit  is  brought  against  the  partners  upon  a  note 
or  other  obligation  signed  by  such  individual,  the  legal  presump 
tion  is  that  it  is  the  note  of  the  individual  and  not  of  the 
partners.  And  the  plaintiff,  in  order  to  recover  against  the 
partners,  must  not  only  prove  the  execution  of  the  note,  but  go 
farther  and  prove  either  that  the  money  for  which  the  note  was 
given  was  borrowed  on  the  credit  of  the  partnership,  or  that 
when  obtained  it  was  used  in  the  business  of  the  partnership. 
{CM.  an  Part  227.  Story  on  Part,  i  139.  Manufacturer^ 
Bank  v.  Winship^  6  Pick.  11.  Etheridge  v.  Burtiey,  9  Id, 
272.  U.  S.  Bank  v.  Bumey,  5  Mason  176.)  The  rule  is 
otherwise  where  the  obligation  is  made  by  a  meml^er  of  the  firm 
and  appears  upon  its  fitce  to  be  the  obligation  of  the  firm  and 
not  of  an  individual  {Vallett  v.  Parker,  6  Wend.  615.)  If 
the  individual  whose  name  is  used  declares  at  the  time  of  the 
transaction  that  it  is  on  account  of  the  partnership,  that  is 
sufficient  to  bind  the  partners.  And  it  would  seem  fixmi  an 
examination  of  the  reported  cases  that  the  legal  presumption 
that  the  debt  is  the  debt  of  the  individual  in  whose  name  the 
obligation  is  made,  and  not  of  the  firm,  may  be  repelled  and 
overcome  by  proof  as  to  the  business  in  which  such  person  was 
engaged. 

Thus  in  Mijlin  v.  Smith  (17  Serg.  ^  Rawle,  165,)  where  it 
appeared  that  the  usual  and  regular  business  of  the  borrower 
was  on  account  of  the  partnership,  and  that  no  business  was 
done  by  him  on  his  own  account,  except  an  occasional  speculation, 
it  was  held  that  the  transaction  must  be  presumed  to  be  on  part- 
nership account    So  in  the  case  of  8.  Carolina  Banky.  Cage, 
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(8  Bam  4*  Cres.  427,)  where  it  appeared  that  the  partners 
were  Growder,  Clough,  and  Prefect,  and  the  name  of  the  firm 
in  England  was  Crowder,  Clough  &  Co.,  but  in  their  business 
in  the  United  States  the  name  of  Clough  alone  was  used,  and 
that  Clough,  while  he  resided  here,  never  traded  or  drew  or 
indorsed  bills  on  his  own  account,  but  did  on  account  of  the  firm, 
it  was  held  under  the  circumstances  that  a  bill  indorsed  by 
Clough  here  must  be  regarded  as  a  bill  indorsed  by  the  firm. 

In  the  present  case  it  is  proved  that  Kelsey  did  business  and 
borrowed  money  on  his  own  account  as  well  as  on  account  of 
the  partnership,  and  it  is  not  shown  that  one  was  not  a&  constant 
and  regular  as  the  other.  The  plaintiff  was  a  mere  accommo- 
dation indorser,  but  it  does  not  appear  that  he  indorsed  for  the 
partnership.  Kelsey  testifies  that  when  the  plaintiff  indorsed 
this  note  with  several  others  in  blank  he  told  the  plaintiff  that 
they  were  to  be  used  on  his  own  account,  or  on  that  of  the 
partnership,  and  ho  does  not  recollect  which.  Nothing  what- 
ever was  said  to  Champion  when  he  loaned  the  money  upon  the 
draft,  on  whose  account  the  money  was  obtained.  Nor  does  it 
appear  that  he  even  knew  of  the  existence  of  the  partnership. 
There  is  no  evidence  therefore  in  the  case  to  show  that  the  debt 
was  contracted  on  account  of  the  partnership;  and  unless  it  is 
shown  satisfactorily  that  the  money  after  it  was  obtained  was 
used  in  the  business  of  the  partners,  the  relief  sought  must  be 
denied.  The  presumption  is  that  it  was  not  so  used,  and  the 
burthen  of  proving  that  it  was,  is  upon  the  plaintiff.  He  must 
prove  it  as  all  other  &cts  are  proved,  before  they  can  be  regarded 
as  established,  by  evidence  which  places  the  matter  beyond 
reasonable  doubt. 

If  from  the  evidence  it  is  doubtful  how  the  money  was 
applied,  the  plaintiff  must  fiul.  Kelsey,  who  transacted  all  the 
business,  and  who  is  the  only  witness,  swears  expressly  that  he 
cannot  recollect  whether  the  money  raised  upon  this  draft  was 
sent  to  Beckman  on  his  individual,  or  on  the  partnership  account 
He  is  not  certain  that  he  sent  these  funds  to  Beekman,  though 
that  is  his  impression.  But  if  he  did,  Beekman  was  his  credi- 
tor individually  as  well  as  the  creditor  of  the  firmi  and  in  th» 
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Bbm%m  ot  satiafiBietory  proof  to  the  eontroiy  the  preecmptiob 
•till  eontinues  that  they  were  sent  by  Eebey  as  his  owa  flmds 
■ad  q>plied  as  Btwh  by  Ai»  creditor  «poii  his  individual  debt. 
Oflrtainly  the  law  affords  no  presniptktt)  ift  theabeeneeof  ^oo^ 
dither  that  Salsey  applied  his  private  fiinds  to  the  payment  of 
partiiership  debtiy  or  that  the  creditor  without  direetioiui  ao 
applied  them. 

There  is  nothing  in  the  fliet  that  the  partoership  debt  to 
Beekmaa  was  the  largest  The  law  does  not  regard  that  cir- 
emnstanoe  in  the  application  of  payments,  bat  where  no  diree- 
tions  we' given  by  the  debtor  and  no  particular  implication  made 
by  the  ereditor^  it  applies  them  to  the  oldest  demand^  witho«t 
regard  to  the  amonnt.  The  witness  testified  that  about  the  time 
he  obtained  the  money  on  the  note  in  question  there  was  a  dr»ft 
of  $2500  accepted  by  Bedanan  falling  due.  He  testifies 
unqualifiedly  tiiat  he  oannot  recollect  what  the  fiinds  obtained 
apon  that  draft  were  used  for*  He  does  testify^  however,  that 
there  was  aa  arrangement  between  him  and  Beekman  that  the 
ktter  WB«  to  aoeept  for  the  form^,  to  enable  him  to  pnrehaee 
com,  to  be  shipped  to  him,  Beekman,  to  be  sold  on  commission ; 
and  that  the  com,  had  it  betn  purchased,  would  have  been  on 
partnership  aeoount  This  was  within  the  basinees  of  the 
partnership.  These  drafts,  if  drawn  and  aeoepted  as  partner- 
ihip  obligatisoiis,  being  within  the  soope  ct  the  partnership,  woidd 
bo  binding  en  the  Srm>  whether  the  avails  were  used  in  the 
baaincsB  of  the  firm  or  not.  The  learned  justice  bejfore  whom 
this  eanse  was  tried  has  found  from  the  evidence  that  this  $2600 
draft  was  the  draft  of  the  firm,  and  perhaps  he  was  warranted 
in  so  finding,  although,  as  he  admits,  the  indications  are  not 
«f  a  very  decisive  nature.  He  also  comes  to  the  eonclusion  that 
the  note  was  negotiated  to  Champion  to  borrow  money  to  pay 
this  drafi  This  he  laust  luite  held  to  be  a  legal  conehmon 
from  the  fhcts.  Bat  ni^s  I  have  mistaken  the  (hcts  esta^ 
liahed,  no  s«eh  1^1  eonclusion  MIowti.  This  legal  infi^i^nee 
eeems  to  be  based  npon  the  simple  ftrt^t  that  here  was  a  partner- 
ehip  debt  which  had  been  <x>ntracted  and  was  about  to  &I1  dne» 
^en  the  aaeuoy  wee  bM*t«wed  amd  eenft  k)  the  efedit(»»    TUs 
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is  not  «Mttgh,  in  a  oaae  like  this.  Because,  as  ve  hare  seen, 
ire  ba^e  in  the  case  the  additional  proof  that  the  person  borrow- 
ing the  money  in  his  own  name  and  who  sent  it  to  Beekman, 
was  doing  business  on  his  own  private  account,  and  owed  Beek- 
man  at  the  time  indiyidual  debts,  and  is  unable  to  say  that  he 
borrowed  the  money  to  pay  that  debt,  w  whether  it  was  applied 
upon  that  debt  or  upon  his  private  debt. 

I  am  of  opinion  therefore  that  the  clear  legal  presumption  is 
that  Kelsey  borrowed  the  m<mey  on  his  own  account  and  applied 
h  in  payment  of  his  individual  debt,  and  that  there  is  no  proof 
sufficient  to  eetablirii  the  contrary  presumption. 

Judgment  of  the  special  term  reversed. 

[Monroe  General  Term,  December  5,  1858.  Sdde^f  Jahnsai^  ]Uid  T.  R. 
Strtrtig,  Josiices.) 


B.  L.  fc  J.  H.  BaEWSTER  vs.  Baker. 

Where  the  owner  of  property  stands  by  and  sees  another  sell  it  as  his  own,  to 
•  bona  flde  purchaser,  and  makes  no  objection,  and  sl^es  no  notice  of  his 
rights,  he  will  bo  held  to  have  sanctioned  the  sale,  and  will  not  be  permitted 
afterwards  to  assert  hte  title,  as  against  snch  purchaser. 

The  ssaie  rale  praTails  where  the  owner  is  informed  ef  a  sale  of  his  property 
by  another,  upon  credit,  and  does  not  ol^t  to  it,  or  give  the  purchaser  no- 
Uoe  of  his  righto,  bat  lies  by  and  permito  such  purchaser  to  pay  the  purchase 
money  as  it  becomes  due,  to  the  vendor,  and  receives  the  wholOj  or  a  portion 
of  it,  fW>m  the  vendor. 

By  a  writtoi  ooatiact  watered  taCo  between  N.  T.  and  8.  P.  T.,  the  latter 
agreed  t«  pay  tiw  former  SISOO  in  insteUmento,  at  di£forent  times,  and  i& 
coasidention  thereof  N.  T.  agreed  that  8.  P.  T.  might  have  the  possession 
and  use  of  a  certain  canal  boat,  her  tackle  and  fVirnitnre,  unless  de&ult 
should  be  made  in  the  payment  of  the  said  sum  ofSlSOOj  or  some  part 
hereof,  or  anless  8.  P.  T.  should  do,  or  attempt  to  do,  any  of  the  acts  by 
aaohagresmeaftproUblted;  in  altber  of  which  eases  N.  T.  or  Us  assfgns 
might  take  posasssisn  of  snoh  boat,  dec.  On  the  ftiU  payment  of  the  said 
sum  of  mSOO  N.  I.  was  to  execute  and  deliver  to  8.  P.  T.  or  his  assigns,  a 
bill  of  sale  of  said  boat,  &c.  and  put  him  or  them  in  poasessioh.  8.  P.  T. 
agreed  not  to  transfer  or  attempt  to  transfer,  the  boat,  without  the  consent  of 
N.  T.  or  to  do  any  thing  to  prejudice  his  title.    In  case  deftinlt  shoald  be 
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made  in  the  payment  of  the  said  anm  of  $1800,  or  any  part  thereof,  N.  T. 
was  to  have  the  right  to  take,  and  sell,  the  boat,  &c  It  was  Anther  pro- 
vided that  nothing  contained  in  said  contract  shoold  be  so  constnied  as  to 
give  8.  P.  T.  any  right  or  title  to  the  boat,  until  such  payment  shoold  be 
fhlly  made;  except  the  right  to  possess  and  use  the  same,  in  the  mamier 
and  upon  the  conditions  in  such  contract  mentioned.  BM  that  this  instru- 
ment was  in  effect  a  ckaUd  mortgaget  and  not  a  mere  ezecatoiy  contnot  t»  mU 
the  boat  and  give  title  upon  the  performance  of  a  condition. 

This  was  an  action  to  recover  the  value  of  a  canal  boat,  clainied 
as  belonging  to  the  plaintiffs,  and  which  it  was  alleged  in  the 
complaint  the  defendant  had  convertied  to  his  own  use.  The  de- 
fendant, by  his  answer,  denied  the  allegations  in  the  complaint) 
and  alleged  that  in  Jane,  1850,  he  purchased  the  boat  of  one 
Sidney  B.  Thompson,  in  whose  name  the  same  was  registered 
in  the  canal  ofELces,  and  in  whose  actual  possession  said  boat  then 
was,  and  for  a  long  time  previous  had  been.  That  he  pud  there- 
for the  full  value  of  said  boat,  and  took  possession  thereof, 
under  said  purchase,  without  any  notice  or  knowledge  that  the 
phdntiffs  or  any  other  person  had  any  claim  whatever  on  said 
boat ;  that  the  plaintiffs  had  immediate  notice  of  said  sale  and 
received  the  whole  or  a  large  part  of  the  money  paid  by  the  de- 
fendant to  said  Thompson,  without  any  objection  to  such  sale. 
That  they  afterwards  demanded  of  him  payment  of  a  certain 
sum,  viz.  about  $300,  which  they  claimed  to  be  due  to  them  on 
said  boat,  and  which  the  defendant  refused  to  pay.  And  the 
defendant  insisted  he  was  the  lawful  owner  of  said  boat  and  en- 
titled to  the  possession  thereof. 

The  plaintiffs,  by  their  reply,  denied  the  allegations  in  the 
answer,  and  alleged  that  by  a  certain  contract  or  articles  of  agree- 
ment made  and  entered  into  on  the  30th  of  April,  1849,  by  and 
between  one  Nathaniel  Thompson  of  the  first  part,  and  the  said 
Sidney  P.  Thompson  of  the  second  part,  the  latter  agreed  to  pay 
the  former  the  sum  of  $1300,  at  various  times,  and  in  consider- 
ation thereof,  the  party  of  the  first  part  agreed  that  the  said 
party  of  (he  second  part  might  have  the  possession  and  use  of 
the  said  boat  N.  B.  Yanslyck,  her  tackle  and  furniture,  unless 
default  should  be  made  in  the  payment  of  said  sum  of  $1800,  or 
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some  part  thereof,  or  unless  the  party  of  the  second  part  should 
do  or  attempt  to  do  any  of  the  acts  bj  the  said  agreement  pro- 
hibited, in  either  of  which  cases  the  party  of  the  first  part  or  his 
assigns  might  take  possession  of  the  said  boat,  her  tackle  and 
furniture,  and  hold  the  same  subject  to  the  provisions  therein 
contained ;  and  it  was  further  provided  that  on  the  full  payment  of 
the  said  sum  of  $1800,  the  party  of  the  first  part  was  to  execute 
and  deliver  to  the  party  of  the  second  part,  or  to  his  assigns,  a  bill 
of  sale  of  the  said  boat  and  her  tackle  and  furniture,  and  to  put 
him  or  them  in  possession  thereof,  if  the  same  should  not  then 
be  in  his  or  their  possession ;  and  it  was  further  provided  that 
the  party  of  the  second  part  should  not  transfer  or  attempt  to 
transfer  the  said  boat  to  any  person  or  persons  whomsoever 
without  the  consent  of  the  party  of  the  first  part,  or  his  assigns, 
or  to  do  or  to  attempt  to  do  any  act  or  acts  by  which  the  right  or 
title  of  the  party  of  the  first  part  thereto,  or  his  possession 
thereof,  might  be  prejudiced ;  and  that  in  case  default  should  be 
made  in  the  payment  of  the  said  sum  of  $1800,  or  any  part 
thereof,  the  party  of  the  first  part,  or  his  assigns,  should  have 
the  right  to  take  and  sell  the  said  boat,  her  tackle  and  furniture 
at  public  vendue ;  and  It  was  further  provided  in  and  by  the 
said  contract  or  agreement,  that  nothing  therein  contained  should 
be  so  construed  as  to  give  the  party  of  the  second  part  or  his  or 
their  assigns,  any  right  or  title  to  the  said  boat,  her  tackle  or 
furniture,  until  such  payment  should  be  fully  made,  except  the 
right  to  possess  and  use  the  same  in  the  manner  and  upon  the 
conditions  in  the  said  agreement  mentioned.  And  the  plaintiffs 
further  alleged  that  by  an  instrument  in  writing,  under  the  hand 
and  seal  of  the  said  Nathaniel  Thompson,  he  the  said  Nathaniel 
Thompson,  for  a  valuable  consideration  to  him  paid  by  the  plain^ 
tiffs,  assigned  to  them  all  his  right,  title  and  interest  in  the  said 
contract ;  and  that  the  said  Nathaniel  Thompson  did  at  the  same 
time,  in  and  by  another  instrument,  under  his  hand  and  seal, 
sell,  assign,  and  transfer  to  the  plaintiffs  the  siud  canal  boat,  and 
her  tackle,  apparel  and  furniture ;  of  all  which  the  defendant 
had  notice  before  he  came  into  the  possession  of  the  said  boat,  or 
paid  or  advanced  any  money  to  said  Thompson  therefor,  and  that 
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the  plaintiffs  at  and  before  the  commencement  of  this  actioo  were 
and  still  are  the  owners  thereof,  and  that  there  was  due  and 
owing  to  the  plaintiffs  on  the  said  contract,  at  the  commence* 
ment  of  this  action,  the  snm  of  $500. 

The  cause  was  referred  to  H.  Hnmphrey,  Esq.  as  sole  referee, 
and  was  tried  before  him  at  the  dty  of  Rochester,  on  the  Slat 
day  of  December,  1852.  On  the  trial,  it  was  admitted  by  ike 
defendant's  ooansel,  that  on  the  16th  day  of  October,  1851,  the 
canal  boat  mentioned  in  the  complsdnt  in  this  action  was  de- 
manded by  the  plaintiflb  of  the  defendant,  and  that  the  defendant 
refased  to  gi^e  her  np,  and  that  the  defendant  was  in  possession 
of  said  boat  at  the  time.  The  plaintiff  next  read  in  evidence  a 
contract,  dated  April  30, 1849,  of  which  the  fc^cwing  is  a  oopj, 
to  wit :  ^Articles  of  agreement  made  the  ISth  day  of  AjMril, 
1849,  between  N.  Thompson  of  the  city  of  Rochester,  of  the 
first  part,  and  Sidney  P.  Thompson,  of  the  city  of  Syracnse,  of 
the  second  part,  as  follows :  FHret  The  party  of  the  second 
part  sgrees  to  pay  to  the  party  of  first  part  the  smn  of  flSOO 
in  manner  as  follows,  vie. :  $50  immediately.  $200  on  the  20th 
day  of  June  next.  $100  on  the  20th  day  of  August  next.  $200 
on  the  29th  day  of  October  next  $150  on  the  20th  day  of 
June,  1850.  $150  on  the  20th  day  of  Angnst,  1850.  $150  on 
the  20th  day  of  October,  1859.  $100  on  the  20th  day  of  Jnne;, 
1851.  $100  en  the  20th  day  of  July,  1851.  $100  on  the  20tfi 
day  of  Angnst,  1851.  Second.  In  consideration  of  the  prem- 
ises the  party  of  the  first  part  agrees  that  the  party  of  theseeond 
part  may  have  the  possession  and  nse  of  the  boat  N.  B.  Van- 
slydE,  late  bnilt  by  the  party  of  the  first  part,  her  tackle  and 
fdmitnre,  unless  default  shall  be  made  in  the  payment  of  the 
iJKnre  mentioned  sum,  or  some  part  thereof;  or  unless  the  party 
of  the  second  part  shall  do  er  attempt  to  do  any  (^  the  acts  here- 
inafter prohilnted ;  in  either  ofwfaich  cases  the  party  of  the  first 
part,  or  his  assigns,  may  take  possession  of  the  said  boat,  her 
tackle  end  fnmitnre,  and  hold  the  same  snbject  to  the  provisions 
hereinafter  contained.  Third.  On  the  fott  paysacnt  of  the  saM 
smn  of  $1800  as  above  provided,  the  party  of  the  first  pari 
agrees  to  exeevte  and  deliver  to  tiie  parly  of  the  seoond  ptr^  or 


VOlimOE— DECEMBER,  1863.  617 

Brewster  v.  Baker. 

to  Ub  assigns,  a  bill  of  sale  of  said  boat  and  her  tackle  and  far- 
niture,  and  to  put  him  or  them  in  possession  thereof,  if  the  same 
shall  not  then  be  in  his  or  their  possession.  Fourth.  The  party 
of  the  second  part  shall  not  take  or  attempt  to  take  the  said 
boat,  her  tackle,  or  furniture,  out  of  the  jurisdiction  of  this  state, 
or  transfer  or  attempt  to  transfer  the  same  to  any  person  or 
persons  whomsoever,  without  the  consent  of  the  party  of  the 
first  part,  or  his  assigns,  or  do  or  attempt  to  do  any  act  or  acta, 
by  which  the  right  or  title  of  the  party  of  the  first  part  thereto, 
or  his  possession  thereof,  may  be  prejudiced.  Fifth.  In  case 
the  party  of  the  second  part  shall  make  default  in  the  payment 
of  the  said  sum  of  $1300,  or  any  part  thereof,  the  party  of  the 
first  part,  or  his  assigns,  shall  have  the  right  to  take  and  sell 
the  said  boat,  her  tackle  and  furniture,  at  public  vendue,  on  giv- 
ing such  notice  of  the  time  and  place  of  sale  as  is  required  by 
law  in  sales  of  personal  property  upon  process  of  execution, 
issued  out  of  the  courts  of  record ;  and  in  such  case  the  proceeds 
of  the  sale  shall  be  applied  to  the  payment  of  the  balance  then 
remaining  unpaid,  interest  and  costs,  including  traveling  ex- 
penses and  time ;  and  if  there  be  a  surplus,  it  shall  be  paid  to 
the  party  of  the  second  part,  or  his  assigns ;  but  nothing  herein 
contained  shall  be  so  construed  as  to  give  the  party  of  the  second 
part,  his  or  their  assigns,  any  right  in,  or  title  to,,  the  said  boat, 
her  tackle  and  furniture,  until  such  payment  shall  be  fully  made, 
except  the  right  to  possess  and  use  the  same,  in  the  manner  and 
upon  the  conditions  hereinbefore  mentioned.  In  witness  where- 
of, the  parties  to  these  presents  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

Sidney  P.  Thompson." 

The  plaintifiiB  then  read  in  evidence  an  assignment  of  said 
contract  from  Nathaniel  Thompson  to  them ;  also  a  bill  of  sale 
of  said  boat  from  N.  Thompson  to  the  plaintifis ;  said  assign- 
ment and  bill  of  sale  were  dated  July  25, 1849. 

The  defendant  then  examined  Sidney  B.  Thompson  as  a  wit- 
ness, who  testified  that  he  took  possession  of  the  boat  in  May, 
1849 ;  that  he  sold  the  boat  to  the  defendant  in  June,  1850,  or 
traded  with  him  for  another  boat  and  $660  or  $670  in  cash ;  that 
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he  saw  Mr.  Brewster,  one  of  the  plaintiffs,  in  Rochester,  in  Jnly 
after  the  sale,  the  third  or  fourth  day ;  the  witness  had  sent  Mr. 
Brewster  $200  on  the  21st  of  June ;  that  he  told  Brewster  on 
that  occasion  that  he  had  disposed  of  the  hoat,  and  that  he  would 
send  him  in  a  few  days  $200 ;  that  Mr.  Baker  was  going  to  pay 
him  some  money,  and  he  would  pay  it  to  him ;  that  witness  did 
send  hiiE  $215  on  the  18th  July ;  that  he  got  the  first  $200 
from  Baker  that  he  sent  June  2l8t.  On  his  cross-ezaminatioii 
the  witness  testified  that  he  told  Brewster  in  July,  that  he  had 
disposed  of  the  boat,  and  that  he  would  pay  him  the  balance^ 
and  take  up  the  notes  as  they  became  due.  The  referee  report- 
ed in  favor  of  the  plaintiffs  for  the  sum  of  $874,82 ;  and  from 
the  judgment  entered  on  the  repwt,  the  defendant  appealed. 

Sedgmck  ^  OtUwatery  for  the  appellant 

S.  MdihewSj  for  the  respondent. 

By  the  Court,  Johnson,  J.  It  is  a  well  established  prin- 
ciple, that  where  the  owner  of  property  stands  by,  and  sees 
another  sell  it  as  his  own  to  a  bona  fide  purchaser,  and  makes 
no  objection  and  gives  no  notice  of  his  rights,  he  will  be  held  to 
have  sanctioned  the  sale,  and  will  not  afterwards  be  permitted 
to  assert  his  title,  as  against  such  purchaser.  And  the  same 
rule  I  apprehend  prevails,  where  the  owner  is  informed  of  a  sale 
of  his  property  by  another  upon  credit,  and  does  not  object  to  it 
or  give  the  purchaser  notice  of  his  rights,  but  lies  by  and 
permits  such  purchaser  to  pay  the  purchase  money  as  it  becomes 
due,  to  the  vendori  and  receives  the  whole  or  a  pc^on  of  it 
from  the  vendor. 

The  defendant  purchased  the  boat  in  question  from  Sidney  R 
Thompson,  who  had  it  in  possession  and  who  informed  him  that 
he,  Thompson,  was  the  owner  and  that  there  were  no  incumbrances 
upon  it.  He  gave  Thompson  another  boat  in  exchange,  and 
$660  or  $6T0  as  boot  money,  part  of  which  was  paid  down  and 
the  residue  secured  by  note  payable  at  a  future  day.  This  was 
about  the  middle  of  June,  1850.    On  the  2l8t  of  Jnne^  Uiomp- 
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son  sent  the  plaintiffs  $200  of  the  money  reoeived,  and  on  the 
third  or  fourth  of  July  following  saw  one  of  the  plaintiffs  and 
informed  him  of  the  sale  to  the  defendant,  and  that  he  was  to 
have  more  mcmej  from  the  defendant,  which  he,  Thompson, 
would  send  the  plaintiffs.  The  defendant  after  this  paid  Thomp- 
son $200,  which  he  paid  the  plaintiffs  on  the  13th  of  July. 

The  .plaintiffs  made  no  objection  to  the  sale,  as  fi&r  as  appears, 
and  gave  no  notice  to  the  defendant  of  their  claim  until  the  16th 
of  October,  when  they  demanded  the  boat.  Under  these  circum- 
stances it  seems  to  me  they  must  be  held  to  have  consented  to 
the  sale,  and  are  estopped  from  asserting  tiieir  title,  against  the 
defendant  When  informed  of  the  sale  and  that  part  of  the 
purchase  money  was  still  to  be  paid  by  the  purchaser,  they 
should  have  objected,  and  given  notice,  and  not  lain  by  and 
permitted  him  to  pay  the  money  supposing  he  had  acquired  a 
good  title.  Having  done  so,  and  received  the  money  or  a  por- 
tion of  it,  it  is  too  late  for  them  to  claim  the  property.  Their 
remedy  is  upon  Thompson,  who  was  in  privity  with  them  and 
was  ostensibly  the  owner.  On  this  ground  alone  I  am  of  opin- 
ion the  judgment  shcmld  be  set  aside  and  a  new  trial  granted. 

But  unless  I  have  mistaken  the  character  of  the  insk'ument 
under  which  the  plaintiffs  claim  as  assignees,  it  is  in  effect  a 
chattel  mortgage,  and  not  a  mere  executory  contract  to  sell  and 
give  title  conditionally.  It  purports  to  be  an  instrument  inter 
partes^  although  it  is  in  fact  signed  by  one  only.  It  is  true 
it  contains  a  stipulation  that  the  party  of  the  first  part  shall 
upon  payment  of  the  stipulated  price,  execute  and  deliver  to 
the  party  of  the  second  part  a  bill  of  sale  of  said  boat  And 
there  is  also  a  stipulation  that  the  instrument  shall  not  be  so 
construed  as  to  give  the  party  of  the  second  part  or  his  assigns 
any  right  in  or  title  to  the  boat,  fomiture,  &c.  except  the  right 
to  possess  and  use,  until  the  payments  shall  be  fiilly  made. 

But  we  must  see  what  is  the  legal  effect  of  the  various  pro- 
visions of  the  instrument  Courts  are  not  bound  by  the 
construction  the  parties  agree  shall  be  put  upon  a  contract,  when 
such  construction  is  manifestly  contrary  to  the  legal  effect  of  all 
its  provisions,  and  the  rights  of  third  persons  have  intervened. 
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By  the  second  clause  of  the  instniment  it  is  stipulated  that  Ae 
party  of  the  second  part  shall  have  the  possession  and  nse  of 
the  boat,  &,c.  unless  he  shall  make  default  in  the  payment  of 
the  purchase  price  or  some  part  thereof,  or  shall  do  or  attempt 
to  do  any  of  the  acts  prohibited  by  the  instrument  In  which 
case  it  is  prorided,  the  party  of  the  first  part  may  take  posses- 
sion of  said  boat,  ice  and  hold  the  same,  aubject  to  the  proTia- 
ions  thereinafter  contained.  These  provisions  are  contained  in 
the  fifth  clause,  and  give  the  party  of  the  first  part  the  lights 
upon  default  in  payment,  to  take  and  sell  the  boat,  &a  at  public 
vendue,  on  giving  such  notice  as  is  required  in  cases  of  sales 
of  personal  property  upon  execution.  The  proceeds  of  the  sale 
are  to  be  applied  to  the  payment  of  the  balance  due  for  the 
price  of  the  boat,  furniture,  6lc.  and  the  costs,  expenses  and 
time  spent  about  the  sale,  and  the  residue  is  to  be  paid  over  to 
the  party  of  the  second  part.  Whose  interest  in  the  boat  was 
to  be  sold  under  this  provision?  Clearly  that  of  the  party  of 
the  second  part.  The  avails  were  to  be  applied  for  his  benefit 
until  the  debt  was  canceled,  and  the  surplus  paid  over  to  him. 
Certainly  the  party  of  the  first  part  was  not  stipulating  that 
his  property  in  which  the  other  party  had  no  interest  should  be 
sold  to  satisfy  the  default  of  such  other  party,  and  to  give  the 
latter  the  benefit  of  the  surplus.  And  yet  such  would  be  the 
result  if  the  instrument  is  to  be  held  a  mere  conditional  sale. 
It  is  just  the  case  of  a  sale  upon  a  chattel  mortgage  by  a  mort- 
gagee. The  instrument  has  all  the  essential  characteristics  of 
a  chattel  mortgage.  The  party  of  the  second  part,  as  the 
necessary  legal  result  of  the  arrangement,  took  the  title  to  the 
property,  which  he  immediately  transferred  or  mortgaged  bade, 
and  agreed  that  his  interest,  which  was  a  mere  right  to  redeem 
the  title  from  the  other  party,  might  be  foreclosed  and  cut  off  in 
case  of  his  default.  This  determines  the  character  of  the 
instrument,  and  distinguishes  it  from  a  mere  agreement  to  sell 
and  give  title  upon  a  condition  to  be  performed.  The  provisicA 
in  regard  to  how  the  instrument  should  be  construed  in  refer- 
ence to  the  person  in  whom  the  right  and  title  remained,  was 
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eitlier  ignorantly  inserted,  or  designedly,  with  a  view  of  disguis- 
ing the  real  nature  of  the  transaction  and  evading  the  statute. ' 

These  contracts  for  the  sale  of  personal  property,  hy  which 
the  title  is  attempted  to  be  retained  by  the  vendor  while  the 
possession  and  right  to  use  are  transferred  to  the  purchaser,  are 
liable  to  all  the  objections,  and  attended  with  all  the  mischievous 
consequences,  of  a  conveyance  of  the  title  to  a  chattel  by  a 
vendor  while  he  retains  the  possession  and  control,  which  the 
statute  has  so  carefully  hedged  about.  They  are  not  entitled 
to  any  very  favorable  consideration,  and  courts  are  bound  at 
least  to  see  that  the  salutary  provisions  of  the  statute  are  not 
annulled  or  evaded  by  the  mere  form  and  phrase  in  which  a 
transaction  is  committed  to  writing.  The  substance  and  essence 
of  the  transaction  is  to  control. 

If  this  is  nothing  more  or  less  than  a  chattel  mortgage — as 
in  my  opinion  it  clearly  is — ^it  is  void  as  against  the  defendant, 
there  being  no  evidence  that  it  was  ever  filed' or  entered  of 
record.  The  judgment  of  the  special  term  must  therefore  be 
set  aside  and  a  new  trial  granted,  with  costs  to  abide  the  event 
of  the  suit 

[MoNROB  General  Term,  December  6,  1858.  WeUes,  Johnson  and  T,  R, 
Strong,  Justices.] 


Burnett  vs.  Scribner. 

A  ooimty  Jadge  has  no  JnrisdictioQ  to  entertain  snmmaiy  proceedings  against 
a  tenant  holding  over,  unless  the  conventional  relation  of  landlord  and 
tenant  exists  between  the  parties ;  and  he  is  bound  to  dismiss  the  proceed- 
ings whenever  it  is  established  that  no  such  relation  exists. 

Whenever  a  tenant  is  proceeded  against,  under  the  statute,  on  the  ground  that 
he  holds  over  without  the  permission  of  his  landlord,  after  delkult  In  the 
payment  of  rent  pursuant  to  the  agreement  under  which  the  premises  are 
held,  it  must  be  made  to  appear  not  only  that  such  holding  over  is  without 
the  permission  of  the  landlord,  but  that  the  tenant  holds  the  premises 
under  the  agreement  pursuant  to  which  the  rent  is  claimed  to  be  due,  at  the 
time  the  proceedings  are  institnted. 
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If  the  tenant  is  then  holding  under  •ome  new  acreement  with  the  biid}ovd« 
he  cannot  be  dispossessed  under  the  statute  on  the  ground  that  he  is  ia 
default  in  the  payment  of  rent  undet  a  prior  agreement. 

By  a  lease  dated  June  28, 1846,  S.  leased  certain  premises  to  B.  for  the  term 
of  fire  years  firom  the  1st  of  January,  1847,  at  a  rent  of  S960  for  the  whole 
term,  $160  of  whioh  was  payable  on  the  Ist  of  Janoaiy,  1848,  and  the  resi* 
due  in  four  equal  annual  payments  thereafter.  And  in  case  8.  should  sell 
the  premises  before  the  end  of  the  term  B.  agreed  to  quit  and  surrender 
possession  on  the  first  day  of  March  after  such  sale.  By  another  instm- 
ment  executed  by  the  parties  on  the  28th  of  June,  1847,  S.  sold  the 
premises  to  B.  ibr  $4800,  to  be  paid  in  twelve  equal  annual  payments,  and 
agreed  to  give  him  a  warranty  deed  when  one  half  the  payments  were 
made,  and  to  take  security  on  the  land  for  the  residue  of  the  paymentaL 
Held  that  the  lease  was  surrendered  by  the  parties  upon  the  execution  of 
the  second  instrument,  and  was  of  no  force  or  validity  thereafter. 

Bdd  also,  that  the  second  instrument  was  a  contract  for  the  sale  and  purchase 
of  the  premises  and  not  a  conveyanee ;  that  by  that  contract  the  fonner 
relation  of  landlord  and  tenant  was  entirely  changed,  and  the  relation  of 
vendor  and  purchaser  was  created  between  the  parties;  which  was  in  no 
sense  a  tenancy,^  at  least  within  the  purview  of  the  statute  authorizing  sum- 
mary proceedings  against  tenants. 

This  was  a  certiorari  to  review  the  decision  of  the  conntj 
judge  of^  Ontario  county  upon  proceedings  instituted  by  Scrib- 
ner  as  landlord,  against  Burnett  as  tenant,  to  recover  the  posses- 
sion of  a  farm,  under  the  statute  authorizing  summary  proceed- 
ings to  recover  the  possession  of  land.  The  proceedings  were 
commenced  by  the  issuing  of  a  summons  by  the  judge  on  the 
18th  of  October,  1852,  returnable  on  the  28d  of  the  same 
month,  which  was  personally  served.  On  the  hearing  before 
the  county  judge,  Burnett  by  his  affidavit  denied  that  he  was 
the  tenant  of  Scribner,  or  that  he  owed  him  any  rent  for  the 
premises  in  question.  Scribner's  counsel  read  in  evidence  a 
lease  of  the  premises,  from  Scribner  to  Burnett,  dated  June  23, 

1846,  for  the  term  of  five  years  from  the  first  day  of  January, 

1847,  at  the  rent  of  $950,  payable  as  follows  :  $150  on  the  Ist 
day  of  January,  1848,  and  the  residue  in  four  equal  annual 
payments  from  that  date.  And  it  was  agreed  that  in  ease 
Scribner  should  sell  the  farm  before  the  expiration  of  the  term 
Burnett  should  quit  and  surrender  possession  on  the  first  day 
of  March  following  such  sale,  on  Scribner  releaaii^g  to  him  the 
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rent  for  the  year  next  preceding  the  said  first  of  March.  Bur- 
nett offered  in  CTidence  a  contract  between  Scribner  and  himself, 
dated  June  28, 1847,  by  which  Scribner  sold  the  premises  to 
Burnett  for  the  sum  of  $4800,  payable  in  twelve  equal  annual 
payments  of  $400  each ;  and  agreed  that  when  one  half  the 
purchase  money  was  paid  he  would  ^ve  a  warranty  deed  for 
the  premises,  and  take  security  upon  the  property  for  the  resi- 
due ;  and  he  agreed  that  Burnett  should  have  the  privilege  of 
taking  the  farm  at  the  expiration  of  the  term  of  five  years,  or 
not :  if  he  did  not,  Scribner  agreed  to  pay  back  all  but  $200 
that  was  paid  in  each  year,  with  interest.  On  this  contract  was 
indorsed  a  payment  of  fifty  dollars,  on  the  28th  of  June,  1847. 
The  counsel  for  Scribner  admitted  the  execution  of  this  con- ' 
tract,  and  the  receipt  indorsed  thereon,  but'  objected  to  the 
reading  of  the  same  in  evidence,  on  the  grounds  that  a  tenant 
cannot  give  evidence  that  he  holds  by  any  other  right  than  as 
tenant ;  that  by  the  terms  of  the  contract  it  gave  no  right  of 
possession ;  that  it  could  only  be  received  to  show  a  rescission 
of  the  lease,  which  it  did  not  show.  The  judge  overruled  the 
objections  and  the  contract  and  receipt  were  read  in  evidence. 
The  counsel  of  Scribner  offered  to  prove  a  demand  of  the  rent 
claimed  to  be  due.  To  this  evidence  the  defendant's  counsel 
objected,  on  the  ground  that  the  same  was  immaterial,  inasmuch 
as  it  appeared  from  the  lease  itself  that  the  term  thereby  created 
had  expired,  and  had  expired  before  the  demand  of  the  rent 
alleged  to  be  due  thereon  was  made.  But  the  judge  decided 
that  Burnett  was  a  tenant  from  year  to  year,  on  the  same  terms 
as  those  mentioned  in  the  original  lease ;  and  that  by  the  hold- 
ing over  after  the  expiration  of  the  original  lease  there  was  a 
continuance  of  that  lease,  and  that  therefore  the  original  lease 
could  not  be  said  to  have  expired :  and  he  overruled  the  objec- 
tion. The  witness  testified  that  on  the  28d  of  September,  1862, 
he  demanded  of  Burnett  payment  of  the  rent  due  on  the  lease. 
Scribner  declined  paying  any  thing  upon  the  lease,  but  said  he 
was  ready  to  pay  on  the  cotUract.  The  counsel  for  Burnett 
moved  to  dismiss  the  proceedings,  for  the  following  reasons : 
1.  That  this  was  a  prootedbg  to  remove  a  tenant  for  non«pay- 
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ment  of  rent ;  and  the  tenant  vas  not  shown  to  be  holding  over 
withont  permission  of  his  kndlord.  That  indeed  the  fact  of  bis 
being  in  possession  though  the  lease  had  expired,  was  evidenoe 
of  permission  firom  the  landlord  to  him,  to  remun  on  the  prem- 
ises, and  thus  a  tenancy  from  year  to  year,  for  another  year, 
was  created.  2.  That  the  holding  over  was  not  a  continuance 
of  the  old  lease  but  a  new  leasing,  under  which  the  same  tenancy 
as  to  terms  was  continued.  That  the  tenant  therefore  held 
under  an  agreement  implied  by  law,  and  not  under  the  written 
lease,  and  no  rent  being  due  by  the  terms  of  the  new  lease, 
he  was  not  holding  over  after  default  in  payment  of  rent 
pursuant  to  the  agreement  under  which  the  premises  are  held. 
3.  That  the  landlord  could  not  proceed  to  dispossess  his  tenant 
for  the  nop-payment  of  the  rent  reserved  by  the  written  lease, 
because  he  was  not  holding  under  that  lease ;  and  that  if  the 
landlord  proceeded  at  all  it  must  be  on  the  ground  that  the 
tenant  was  holding  over  after  the  expiration  of  his  term  and  not 
for  default  in  payment  of  rent.  The  judge  denied  the  motion. 
The  counsel  for  Burnett  then  insisted  that  the  only  question 
before  the  judge  was  as  to  the  effect  of  the  contract  between 
the  parties,  dated  June  28, 1847,  and  claimed,  1.  That  it  was  a 
conveyance  in  fee  of  the  land,  or  at  least  a  conveyance  of  the 
land  to  Burnett  for  life.  2.  That  at  at  all  events  it  amounted 
to  a  contract  to  sell  and  convey,  and  made  no  reservation  of  any 
rights  to  Scribner,  and  so  cut  off  or  merged  the  lease.  And  he 
urged  that  in  either  view  Scribner  could  not  maintain  these 
proceedings.  The  judge  decided  that  Burnett  was  the  tenant 
of  Scribner,  from  year  to  year,  of  the  premises,  and  that  he  was 
holding  over  without  the  permission  of  his  said  landlord,  after 
default  in  the  payment  of  rent  pursuant  to  the  agreement  under 
which  he  held  the  premises,  and  after  demand  of  the  rent  had 
been  made.  But  the  issuing  of  a  warrant  to  dispossess  Burnett 
was  stayed  by  the  agreement  of  the  parties. 

S.  Baldwin^  for  the  plaintiff  in  error. 

C.  E.  Hobby f  for  the  defendant  in  enor. 


HONBOE— DEOEMBEB,  185S.  ^25 

Burnett  v.  ScribDer. 

Bff  the  Courty  Johnson,  J.  Unless  the  conventional  rela- 
tion of  landlord  and  tenant  existed  between  the  parties  at  the 
commencement  of  the  summary  proceedings  before  the  county 
judge,  he  had  no  jurisdiction  to  entertain  such  proceedings,  but 
was  bound  to  dismiss  them  whenever  it  was  established  that  no 
such  relation  was  then  subsisting.  The  statute  authorizing 
summary  proceedings  against  tenants  who  hold  over  applies 
only  where  the  conventional  relation  exists,  and  not  where  it  is 
created  by  operation  of  law.  {Evertson  v.  Sutton^  5  Wend. 
281.)  And  where  the  tenant  is  proceeded  against  in  this  man- 
ner on  the  ground  that  he  holds  over  without  the  permission  of 
his  landlord,  after  default  in  the  payment  of  rent,  pursuant  to 
the  agreement  under  which  such  premises  are  heU,  it  must  be 
made  to  appear  not  only  that  such  holding  over  is  without  the 
permission  of  the  landlord,  but  that  the  tenant  holds  the  prem- 
ises under  the  agreement,  pursuant  to  which  the  rent  is  claimed 
to  be  due,  at  the  time  the  proceedings  are  instituted.  (2  R.  S. 
512,  §  28,  sub^  2.)  If  the  tenant  ib  then  holding  under  some 
new  agreement  with  the  landlord,  he  cannot  be  dispossessed 
under  this  statute  on  the  ground  that  he  is  in  default  in  the 
payment  of  rent  under  a  prior  agreement.  This  is  manifestly 
the  true  meaning  and  interpretation  of  the  statute. 

The  county  judge  decided  correctly,  I  think,  that  the  instru- 
ment between  the  parties  dated  28th  of  June,  1847,  was  a  con- 
tract for  the  sale  and  purchase  of  the  premises,  and  not  a 
conveyance.  The  plaintiff's  counsel  contended  there,  as  he  has 
here,  that  it  was  a  cdnveyance,  and  vested  the  title  in  the  plain- 
tiff. But  the  instrument  expressly  provides  that  the  defendant 
shall  thereafter  give  a  warranty  deed  for  the  premises  when  one 
half  the  stipulated  price  is  paid,  and  take  security  upon  the 
property  for  the  residue.  Although  there  are  words  of  convey- 
ance in  presenii  in  an  instrument,  still  if  it  appears  from  the 
whole  instrument  that  a  further  conveyance  was  contemplated 
by  the  parties,  it  will  be  construed  to  be  an  agreement  to  convey, 
and  not  a  conveyance.    {Jackson  v.  Moncrief^  5  Wend.  26.) 

By  this  instrument  then  the  relation  of  vendor  and  vendee 
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was  created  between  the  parties,  whieh  is  in  no  seme  s  tenagcy, 
at  least  within  the  purview  of  the  statute  which  authoriBes  ram* 
nmry  proceedings.  {Kenada  v.  Gardner,  S  Barb.  S>  C  Rep. 
689.)  But  the  county  judg«  held  that  notwithstanding  this 
agreement  to  sell,  the  plaintiff  was  still  a  tenant  holding  mder 
the  lease  of  the  8d  of  June,  1846,  and  that  the  contraet  whidi 
gave  to  the  plaintiff  an  equitable  title  only,  merged  in  the  lease 
which  created  in  him  a  legal  estate.  But  this  I  think  is  dearly 
a  mistake.  The  question  of  merger,  in  no  way  that  I  can  per- 
ceive, arises  in  the  case.  It  is  a  case  of  surrender  instead  of 
merger.  The  difference  between  a  surrender  and  a  merger  is, 
that  the  former  is  the  act  of  the  party,  and  the  latter  the  act  of 
the  law.  (4  ^tfit,  100.)  The  surrender  may  be  made  express- 
ly, or  it  may  be  implied  in  law.  The  law  implies  a  surrender 
when  an  estate  incompatible  with  the  existing  estate  is  accepted, 
or  the  lessee  takes  a  new  lease  for  the  same  land.  It  is  said  in 
SheppardPs  Touchstone,  ^  and  this  rule  holdeth  albeit  the  second 
lease  be  for  a  less  time  than  the  first,  as  if  lessee  for  life  accept 
a  lease  for  years,  or  lessee  for  twenty  years  accept  a  lease  for 
two  years."  (2  Shep.  Touch.  801.  4  Ketii,  108.  Livingsim  ▼. 
Potts,  16  John..  28.) 

The  first  instrument  between  the  parties  is  a  lease  for  the 
term  of  five  years  from  the  Ist  of  January,  1847,  at  a  rent  of 
$950  for  the  whole  term,  $150  of  which  was  payable  the  Ist 
of  January,  1848,  and  the  residue  in  four  equal  annual  pay- 
ments thereafter.  This  lease  contuns  a  provision  that  in  case 
the  defendant  should  sell  the  premises  before  the  expiration  of 
the  term,  the  plaintiff  should  quit  and  surrender  possession  of 
the  premises  on  the  1st  day  of  March  after  said  sale.  The 
parties  therefore  contemplated  a  surrender  of  the  estate  ereated 
by  the  lease,  and  stipulated  for  it  in  case  of  a  sale.  The  seocmd 
instrument,  as  as  we  have  already  seen,  is  an  agreement  to  sdl 
and  convey.  By  this  instrument  the  defendant  sells  the  prem- 
ises to  the  plaintiff  for  $4800,  to  be  paid  in  twelve  eqoal 
annual  payments,  and  agrees  to  give  the  latter  a  warranty  deed 
free  from  all  incumbrance  when  one  half  the  payments  are  made, 
and  to  take  security  on  the  premises  for  the  residue  of  thepay* 
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ments.  It  is  further  stipulated  in  this  instrument  that  the 
plaintiff  hy  smking  the  payments,  may  hold  and  enjoy,  or  sell 
and  transfer  the  premises.  It  will  be  seen  that  by  the  second 
instrument  not  only  was  a  new  rektion  created  different  in  all 
respects  from  the  former  one,  but  the  right  of  possession  and 
enjoyment  was  entirely  changed.  And  besides,  the  event  upon 
which  the  parties  stipulated  for  a  surrender  of  the  lease  was 
brought  about  by  the  voluntary  act  of  both  when  the  last  agree- 
ment was  executed,  which  was  before  any  rent  had  become  due 
lipon  the  lease.  This  circumstance  of  itself,  in  the  absence  of 
any  other,  would  afford  a  strong  ground  of  presumption  that  the 
parties  intended  to  work  a  surrender  of  the  lease. 

It  is  contended  by  the  defendant's  counsel  that  the  provision 
in  the  second  agreement  by  which  the  plaintiff  had  his  election 
to  take  the  farm  or  not,  at  the  expiration  of  the  term  of  five 
years,  is  evidence  that  the  parties  intended  to  keep  the  lease  on 
foot,  and  not  to  cancel  it.  But  the  privilege  of  taking  or  not, 
provided  for  in  that  clause,  evidently  refers  to  taking  or  com«r 
pleting  the  purchase  under  that  contract;  because  it  is  provided 
in  the  same  connection  that  in  case  the  plaintiff  elects  at  the 
expiration  of  the  specified  term  not  to  take,  the  defendant 
shall  pay  back  to  the  plaintiff  all  he  has  paid  over  $200  a 
year,  with  interest  from  the  time  it  was  paid.  This  was  wholly 
inconsistent  with  the  lease.  It  gave  to  the  defendant  in  case  of 
rescission  by  the  plaintiff,  $200  per  annum  for  the  use  and  occu* 
pation  of  the  premises,  instead  of  $150  provided  for. by  the 
lease.  On  the  whole,  I  think  it  is  clear  that  the  lease  was 
surrendered  by  the  parties  upon  the  execution  of  the  agreement 
of  sale,  and  was  of  no  force  or  validity  when  these  proceedings 
were  commenced.  The  plaintiff  was  then  holding  the  premises 
as  vendee,  under  his  agreement.  His  relation  to  his  former 
landlord  was  entirely  changed  by  his  contract  to  purchase.  He 
was  not  holding  without  the  permission  of  his  former  landlord, 
as  is  proved  by  the  agreement,  and  there  was  no  rent  due  by 
the  instrument  under  which  he  was  occupying.  In  short  he 
was  no  tenant,  for  any  of  the  purposes  contemplated  by  the  act 
under  which  the  proceedings  were  had,  and  the  county  judge 
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had  no  jurisdiction  to  proceed  to  dispossess  him.  The  moment 
it  was  made  to  appear  that  the  relation  between  the  parties  was 
that  of  vendor  and  vendee,  the  jurisdiction  of  the  judge  to  pro- 
ceed further  was  at  an  end.  He  could  not  continue  his  juris- 
diction or  aid  it  in  any  degree  by  deciding  that  the  plaintiff  was 
a  tenant,  when  in  law  he  was  not.  The  law  gives  the  jurisdic- 
tion, and  upon  all  questions  both  of  law  and  fact  affecting 
jurisdiction  the  officer  attempting  to  exercise  decides  at  his 
peril,  and  he  is  in  nowise  aided  by  an  erroneous  interpretation 
of  the  law.  The  judge  could  not  by  his  decision  make  a  tenancy 
of  that  which  the  law  holds  not  to  be  such,  and  thus  make  pro* 
ceedings  valid  which  were  otherwise  void. 

The  question  whether  or  not  the  plaintiff  was  a  tenant  was 
strictly  a  question  of  jurisdiction,  and  upon  that  question  the 
evidence  before  the  judge,  and  his  decision  thereon,  are  properly 
embraced  in  the  return,  and  are  open  for  review.  (  The  Peopk 
V.  Goodwin,  1  Seldeti  568.)  This  view  of  the  case  renders  it 
unnecessary  to  discuss  the  question  as  to  whether  the  county 
judge  should  have  dismissed  the  proceedings  on  the  preliminary 
affidavit  presented  by  the  plaintiff,  on  his  appearance,  showing 
that  an  action  was  pending  in  the  supreme  court  between  the 
same  parties,  in  which  the  defendant  was  seeking  the  same 
relief. 

The  determination  of  the  judge  that  the  plaintiff  was  holding 
over  as  a  tenant  without  the  permission  of  his  landlord,  after 
default  in  the  payment  of  rent,  pursuant  to  the  agreement  under 
which  he  held,  was  clearly  erroneous,  and  must  with  all  the  other 
procedings  before  him,  be  reversed  and  set  aside. 

[MoNROB  General  Term,  December  5, 1868.  WdUs,  SeUkn  and^MiUMi, 
JuBtlcet.] 
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8.  and  L.  entered  into  an  a^eemeiit  in  writing,  by  which  S.  sold  to  L  a  lot 
of  land,  and  L.  agreed  to  pay  therefor  $100,  in  installments ;  on  the  payment 
of  which  sum,  8.  agreed  to  execute  a  deed  of  the  lot.  In  case  of  L.'s  failure  to 
pay,  S.  reserved  the  right  to  re-enter  and  take  possession.  After  all  the 
payments  had  been  due  between  ono  and  two  years,  L.  requested  further 
time,  until  the  first  of  inne,  and  agreed  that  if  he  did  no£  pay  by  that  time 
he  would  quit  the  premises.  Payment  was  not  made  on  that  day^  and  on 
the  1st  of  September,  thereafter,  8.  gave  L.  notice  to  quit,  and  informed 
him  that  he  should  sell  the  premises.  Hdd  that  8.  had  a  right  to  rescind 
ihe  contract  and  to  put  an  end  to  all  the  rights  of  L.  under  it;  and  that 
after  he  had  done  so,  a  tender  Arom  L.  came  too  late,  ho  having  then  no 
interest  in  the  premises. 

This  action  was  brought  to  recover  the  possessioa  of  land. 
The  action  being  at  issue,  was  referred  to  Chauncey  Tucker, 
Esq.  sole  referee,  and  was  tried  and  submitted  to  the  referee  on 
the  20th  December,  1852.  On  the  trid  the  plaintiff  offered  as 
a  witness,  Peter  A.  Smith.  This  witness  was  objected  to  by 
the  defendant's  counsel  on  the  ground  that  he  was  interested, 
and  that  this  action  was  prosecuted  by  the  witness,  or  for  his 
immediate  benefit,  and  on  the  ground  that  he  was  otherwise 
incompetent  Objections — no  proof  being  offered  to  sustain 
them — were  overruled  by  referee,  to  which  decision  the  defend- 
ant's counsel  excepted,  and  the  witness  was  then  sworn  and 
testified:  "I  know  the  parties  to  this  action."  Witness  was 
here  handed  a  contract  in  the  words  and  figures  following,  viz : 
''Article  of  agreement  made  and  entered  into  this  13th  day  of 
September,  A.  D.  1847,  between  Peter  A.  Smith,  of  the  city  of 
Rochester,  of  the  first  part,  and  Simon  Loper,  of  the  village  of 
Charlotte,  of  the  second  part;  to  wit:  The  party  of  the  first 
part  hereby  sells  to  the  party  of  the  second  part,  village  lot  No. 
24,  situated  in  the  village  of  Charlotte,  county  of  Monroe,  d&c. 
in  the  third  division,  township  No.  2,  short  range — said  to  con- 
tain four  acres  of  land,  for  which  the  party  of  the  scKsond  part 
agrees  to  pay  the  party  of  the  first  part,  one  hundred  dollars, 
as  follows,  viz :  Twenty  dollars  down,  the  receipt  of  which  is 
hereby  admowledjg;ed ;  for^  dollars  on  the  18th  day  of  Septem«^ 
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ber,  1848 ;  and  forty  dollars  on  the  ISth  day  of  September, 
1849,  with  interest  on  each  payment  as  it  becomes  due.  Upon  the 
payment  of  the  money  as  aforesaid,  the  party  of  the  first  part 
agrees  to  ezecnte  to  the  party  of  the  second  part  his  warrantee 
deed  for  the  lot  as  aforesaid.  In  case  of  the  failure  of  the  pay- 
ments, or  either  of  them  as  aforesaid,  the  party  of  the  first  part 
nay  re-enter  and  take  possession  of  said  lot. 

SrMON  Loper.  [l.  b.] 
Peter  A.  Smith,  [l.  s.]  " 
The  witness  testified, ''  I  know  the  handwriting  of  defendant ; 
the  signature  to  this  contract  is  his  ;  the  other  signature  to  it 
is  mine."  This  paper  was  then  read  in  evidence.  The  witneas 
farther  testified  that  the  defendant  went  into  possession  of  the 
land  under  the  contract  at  the  time  of  its  date,  and  had  continued 
in  possession  ever  since,  and  was  now  in  possession  of  the  same ; 
witness  was  previously  in  possession ;  that  the  defendant  paid 
hhn  the  $20  for  the  first  payment,  and  $20  at  one  other  time, 
and  $25  at  another  time ;  last  payment  was  in  November,  1849. 
The  plaintiiT  then  offered  to  prove  a  parol  notice  of  a  rescission 
of  the  contract,  by  reason  of  default  on  the  part  of  defendant, 
and  demand  of  possession,  by  witness.  This  was  objected  to  by 
defiindant^9  counsel,  on  the  ground  that  parol  notice  was  incompe- 
tent insufficient  and  inadmissible,  and  also  on  the  ground  that 
the  witness  was  incompetent  to  prove  that  fact ;  which  objec- 
tioBS  were  overruled  by  referee  and  the  defendant's  counsel 
exeepted.  And  witness  proceeded,  "  during  the  year  1850, 1 
repeatedly  spoke  to  the  defendant  about  clearing  this  matter  up. 
I  was  taken  sick  in  the  fiill  of  1850.  In  the  fore  part  of  January, 
1851,  he  came  to  see  me.  He  wanted  to  know  of  me  if  I  was 
going  to  drive  him  off  the  land,  because  the  contract  was  out. 
I  told  him  if  he  would  then  pay  me  according  to  contract,  I 
weald  take  it,  notwithstanding  it  was  out ;  he  said  he  had  not 
ike  money  to  pay  then,  but  if  I  would  give  him  to  1st  April,  he 
weald  then  pay  or  quit  the  premises  without  saying  a  word.  I 
ikea  said  to  him,  be  sure  that  you  can  do  it  at  that  time,  and  if 
70a  moft  do  lit  at  that  time,  take  further  time.  I  want  this 
^endo4»    Be  tkea  saya^  give  me  te  the  1st  June^  and  I 
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will  be  certain  to  do  it,  and  if  I  don't,  I  will  then  quit  wilboiit 
finding  any  fault.  The  Ist  of  June  came  and  ho  did  nt>t  cone 
or  do  any  thing  about  it.  Abont  Ist  September,  1851, 1  met 
defendant  and  told  him  he  must  leaye  the  premises.  I  made  no 
further  request ;  defendant  said  I  must  not  be  hard  with  him, 
as  sooti  as  he  got  money,  he  was  coming  to  ^ee  me.  I  told  him 
I  should  sell  the  premises,  and  he  must  kteve."  The  {MntiiPe 
counsel  then  offered  in  evidence  two  deeds  from  Smith  and  i^ifo 
to  the  plaintiff,  of  the  land  described  in  the  eontraol;,  dated  Mie 
23d  February,  1852,  and  acknowledged  on  the  4th  Mareb,  1859; 
the  one  purporting  to  convey  three  and  one-terith  atsres  of  lalid, 
contMned  the  usual  covenant  of  warranty  by  the  grantor^,  as  to 
possession  and  title,  in  consideration  of  $150  therein  expreseed. 
The  defendant's  counsel  objected  to  the  deeds  as  evidence  dt 
title  in  the  plaintiff,  that  the  same  were  irrelevant  and  iifeompe^ , 
tent  to  prove  the  plaintiff's  title,  and  that  the  same  were  told  ai 
against  the  defendant,  which  objections  were  <M^efruled^  aiid 
defendant's  counsel  excepted. 

The  defendant's  counsel  mored  for  a  noneuit,  wfaieh  wne 
denied.  He  then  proved  a  tender  by  the  defendant,  to  Smith, 
of  the  amount  due  upon  the  contract,  in  February,  1858.  The 
referee  reported  that  the  plaintiff  was  entitled  te  judgment  for  the 
recovery  of  the  premises,  with  costs.  And  firom  the  judgment 
entered  upon  the  report,  the  defendant  appealed. 

Ikadel  TToocf,  for  the  appellant 

F.  L.  Durandj  for  the  respendoiAi 

By  the  Courts  JoHmdN,  J.  The  only  queitioii'  in  thkr  eaee 
is-  whether  Smith  the  vendor  was  in  a  situation  to  fbrMt  the 
contract  and  put  an  end  to  all  the  defendant's  rights  undeT  it^ 
and  had  done  so,  before  conveying  to  the  plaintiff.  By  the 
terms  of  the  contract,  the  defendant  was  bound  to  pay  at  certain 
specified  times,  but  Smith  the  vendor  had  permitted  the  times 
of  payment  to  pass  without  objection  or  notice,  and  had  received 
payments  after  the  times  stipulated  had  elapsed^  so  that  wlien 
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the  day  for  the  last  payment  had  passed,  time  was  no  longer  of 
the  essence  of  the  contract  and  the  vendor  could  not  put  an  eni 
to  it  without  notice  to  the  yendee,  and  giving  him  a  reasonable 
time  thereafter  in  which  to  make  payment.  The  vendor  may, 
however,  after  reasonable  notice  and  non-payment  rescind,  the 
same  as  though  there  had  been  no  previous  waiver.  {HarrU 
v.  Troup,  8  Paige,  423.) 

It  appears  from  the  evidence,  that  after  all  the  payments 
had  been  due  between  one  and  two  years,  and  the  vendee  had 
been  repeatedly  solicited  by  the  vendor  to  make  his  payments, 
the  latter  offered  that  if  he,  the  vendee,  would  still  make  th« 
payments  he  should  have  the  land.  Whereupon  the  vendee 
requested  further  time,  and  proposed  the  1st  of  April,  1851. 
The  vendor  acceded  to  it,  and  toM  him  to  be  sure  that  he  could 
do  it  at  the  time,  and  if  he  was  not  sure  he  eould  pay  it  at  that 
time,  to  set  some  further  time,  as  he  wanted  the  matter  ended. 
The  vendee  thereupon  agreed  that  if  he  did  not  pay  by  the  first 
of  June  thereafter,  he  would  quit  without  finding  any  fault. 
This  it  would  seem  was  agreed  to  by  the  vendor.  Payment 
was  not  made  on  that  day,  and  nothing  further  was  done  until 
about  the  1st  of  September,  when  the  vendor  met  the  vendee 
and  gave  him  notice  to  quit  and  that  he  should  sell  the  premises. 

I  think  it  is  clear  that  the  vendor  Was  then  in  a  situation  to 
rescind.  His  conduct  had  been  reasonable  and  fair  and  indeed 
quite  indulgent.  The  vendee  chose  his  own  time  and  made  his 
own  terms,  and  it  was  his  own  fault  that  he  did  not  comply. 
His  tender  came  too  late.  He  had  then  no  interest  in  the 
premises,  to  save  or  redeem  by  tender  or  offer  of  payment  He 
was  in  no  better  situation  than  he  would  have  been  had  no 
contract  ever  existed  between  them.  The  decision  of  the  referee 
was  correct,  and  the  judgment  of  the  special  term  must  be 
affirmed. 

[Monroe  General  Term,  December  6,  1868.  Wdks,  JS^iUjM  tnd  T.  B, 
Strong,  Jiustices.] 
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171  NY  '181 
On  the  2d  of  April,  1860|  A.  made  an  order  npon  the  defendant  as  follows : 
"  Sir:  Please  deliyer  to  L.  A.  a  note  made  by  J.  P.  for  S225,  dated  about 
Jane  18th,  1849,  payable  at  the  Commercial  Bank  of  Rochester,  to  my  order, 
and  indorsed  by  me  and  dellyered  to  yon,  in  Jane  or  Jaly  last,  payable 
ninety  days  tsom  date."  This  order  was  accepted  by  the  defendant,  on  the 
day  of  its  date.  On  the  6th  of  July,  1849,  the  note  was  negotiated  at  the 
Bank  of  D.,  by  the  defendant,  and  the  money  advanced  apon  it.  Subse- 
qaently,  bat  at  what  precise  time  did  not  appear,  the  note  was  paid  by  the 
maker,  to  the  bank.  In  an  action  by  L.  A.  to  recoTer  damages  for  the  con- 
version of  the  note  described  In  the  order,  Hddt 

1.  That  the  acceptance  of  the  order  by  the  defendant  amoanted  to  an  admis- 
sion by  him  that  the  statements  therein  in  relation  to  the  note  were  trne, 
and  that  A.  had  the  right  to  control  the  note,  as  against  the  defendant,  and 
also  to  a  promise  or  agreement  to  surrender  the  note  to  L.  A. 

2.  That  the  order  also  proved  that  the  note  was  indorsed  and  delivered  to  the 
defendant,  and  that  he  was  the  lawAil  holder,  and  therefore  anthorised  to 
negotiate  the  note,  and  transfer  the  legal  title  thereto  to  any  bona  fid/t 
transferree. 

8.  That  in  the  absence  of  any  proof  as  to  the  time  when  the  note  was  paid,  the 
presumption  was  that  it  was  paid  when  it  fell  due.  And  that  consequently 
there  was  no  note  in  existence  at  the  date  of  the  order,  and  the  plaintiif  ao- 
quired  no  title  to  the  note  described  therein. 

4.  That  if  the  note  was  still  in  existence,  as  a  subsisting  obligation,  at  the  date 
of  the  order,  the  defendant  had  previously  transferred  it  to  the  bank,  which 
thereby  acquired  a  valid  title  to  it,  even  against  A.,  and  all  persons  claim- 
ing under  him ;  A.  at  the  time  of  giving  the  order  having  no  title  which  he 
could  convey. 

6.  That  the  defendant  was  not  estopped,  by  his  acceptance  of  the  order,  iVom 
setting  up  the  defense  that  the  note  was  then  extinguished. 

The  lawfhl  possession  of  a  negotiable  promissory  note,  operates  as  a  ftdl 
authority  to  the  holdei^-so  fkr  as  innocent  third  persons  are  concerned— to 
negotiate  and  transfer  all  right  and  title  to  the  instrument 

Under  a  general  denial  of  the  allegations  in  the  complaint,  the  defendant  may 
introduce  any  evidence  which  goes  to  controvert  the  facts  which  the  plaln- 
tiifis  bound  to  establish  in  order  to  sustain  his  action* 

Where  an  action  sounding  in  tort  is  commenced,  for  the  conversion  of  a  prom- 
issory note,  and  the  pleadings  are  fhuned  accordingly,  and  the  suit  is  tried 
as  an  action  of  tort,  it  is  too  late  for  the  plaintiiT,  after  an  appeal,  to  ask 
that  the  complaint  be  amended,  and  the  suit  regarded  as  an  action  to 
recover  the  avails  of  the  note  as  money  had  and  received. 

The  code  has  not  abolished  the  distinction  between  tort  and  assumpsli 
Vol,  XVI,  80 
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This  ifas  an  appeal  by  the  plaintiff  from  a  jailgment  ren- 
dered at  a  special  term.  The  complaint  alledged,  that  on  the 
first  day  of  January,  1850,  at  the  town  of  Mt.  Morris,  a  promis- 
Bory  note  dated  on  or  about  the  18th  day  of  June,  1840,  made  by 
James  Parsons,  by  his  agent  Thomas  Parsons,  vas  delivered  to 
the  defendant  by  one  Daniel  Aylesworth,  to  be  by  him  collected 
and  the  avails  thereof  applied  by  the  said  Bond  in  payment  of 
a  promissory  note,  made  and  delivered  by  said  Aylesworth  to 
Bond ;  that  afterwards  and  on  the  first  day  of  April,  1850, 
Aylesworth  paid  the  said  last  mentioned  note,  and  on  the  2d  day 
6f  April,  1850,  sold  to  the  plaintiff  the  note  first  mentioned, 
for  a  valuable  consideration,  and  thereupon  made  his  order  in 
writing,  directed  to  the  defendant,  and  requesting  him  to  deliver 
to  the  plaintiff  the  said  promissory  note,  and  the  defendant 
agreed  to  deliver  the  same  to  the  plaintiff.  That  afterwards 
and  on  the  20th  day  of  September,  1850,  the  plaintiff  de- 
manded of  the  defendant  the  said  note,  and  the  defejidant 
refused  to  deliver  the  same,  and  had  converted  it  to  hia  own 
use.  The  plaintiff  therefore  demanded  judgment  for  his  dam- 
ages, to  be  assessed  by  the  court,  and  that  he  have  execution 
therefor  against  the  body  of  the  said  defendant.  The  defend- 
ant by  his  an9wer  put  in  issue  all  the  allegations  in  the  com- 
plaint. The  action  was  brought  to  trial  at  the  circuit  court  in 
the  county  of  Livingston,  on  the  6th  day  of  September,  1851, 
and  was  tried  before  the  presiding  justice  without  a  jury.  The 
plaintiff  introduced  as  evidence  an  order  with  the  aoceptanee 
written  thereon,  of  which  order  and  acceptance  the  following  is 
a  copy ;  the  signature  of  the  defendant  to  said  acceptance 
being  admitted,  viz:  "James  R.  Bond — Sir:  Please  to  de- 
liver to  Lansing  Andrews  a  note  made  by  James  Parsons,  by 
his  agent  Thomas  Parsons,  for  two  hundred  and  twenty-five 
dollars,  dated  about  June  18th,  1849,  payable  at  the  Commer- 
cial Bank  of  Rochester,  to  my  order,  and  indorsed  by  me  and 
delivered  to  you  in  June  or  July  last,  payable  ninety  days  from 
date.  And  oblige  yours,  Daniel  Atleswortb.  April  S, 
1850.  Accepted,  April  2, 1850.  J.R.Bqnq.''  Tfaedef«adtat 
objected  to  the  introduction  of  the  order  ^  UJilMfH,  ^^li  tbt 


HONSOE-DEOEMBER,  1853.  035 

▲ndrews  r.  Bood. 

groond  that  there  was  no  evidence  that  the  plaintiff  had  any 
title  to  the  note,  which  objection  was  overruled  by  the  jasticei 
and  the  counsel  for  the  defendant  excepted.  George  HastingSi 
a  witness  on  the  part  of  the  plaintiff,  testified  that  shortly 
before  the  commencement  of  this  action,  in  the  month  of  Sep* 
tember,  1851,  at  the  request  of  the  plaintiff,  he  called  on 
the  defendant  and  demanded  the  note  described  in  the  order, 
and  that  the  defendant  refused  to  deliver  it ;  also  that  he  had 
computed  interest  on  said  note  and  that  the  whole  amount  ot 
the  note  and  interest  thereon  was  $256,24-  On  his  cross- 
examination,  the  witness  said  this  action  was  commenced  in  the 
month  of  October,  1850 ;  that  when  he  called  on  Bond  for  the 
note.  Bond  did  not  state  where  the  note  was,  and  did  not  claim 
to  own  it.  The  plaintiff  here  rested.  The  defendant  moved 
for  a  nonsuit  on  the  grounds,  First.  That  the  plaintiff  had 
shown  no  title  in  himself.  Second*  That  it  did  not  appear  but 
that  Andrews  was  acting  as  the  servant  of  Ajleswortfa.  Which 
motion  was  denied  by  the  court  The  defendant  offered  as  evi* 
dence  the  following  certificate.  "  I  certify  that  the  note  men* 
tioned  in  the  annexed  draft  or  order  marked  A.  was  negotiated 
at  the  Bank  of  Dansville,  on  the  6th  day  of  July,  1849,  brought 
by  James  R.  Bond,  the  defendant  in  the  above  described  action, 
and  the  money  paid  to  amount  of  said  note.  That  the  same 
note  has  since  been  collected  of  the  maker  and  the  money  re- 
ceived by  the  Bank  of  Dansville.  The  above  fiicts  are  all 
personally  known  to  me.  I  am,  and  was  on  the  6th  day  of  July, 
1 849,  cashier  of  said  bank.  May  28, 1851.  L.  G.  Woodruff.'' 
This  was  received  under  a  stipulation  of  the  plaintiff's  attorney, 
that  such  statement  should  be  read  to  the  jury  on  the  trial  as 
evidence,  if  the  court  should  decide  that  the  testimony  of  Wood- 
ruff as  to  the  matters  therein  stated,  would  be  competent  and 
proper  evidence  in  this  action ;  the  right  of  objection  to  the 
testimony  being  reserved.  The  draft  er  order  mentioned  in 
this  certificate  was  the  one  above  set  forth.  The  plaintiff  ob- 
jeelied  to  the  introduction  of  this  testimony,  for  the  following 
reaaona :  1st  That  the  answer  of  the  defendant  did  not  pre- 
•cftt^  j«tiiKth  any  aach  deteie  as  WM  aeagbt  to  be  estab- 
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lished  by  said  testimony.  2d.  That  the  defendant  was  estopped 
by  his  own  acts  from  setting  up  such  a  defense.  The  objection 
was  oTerroled  by  the  court  and  the  evidence  admitted.  To  this 
decision  the  counsel  for  the  plaintiff  excepted.  The  evidence 
being  submitted,  the  court  rendered  judgment  for  the  defendant 
for  costs. 

Geo.  Hastings,  for  the  appellant.  I.  The  acceptance  of  the 
order  by  Bond,  admits  the  genuineness  of  the  signature  of  the 
drawer.  {Story  on  BUls, }}  113, 262, 268, 264.)  IL  The  order 
accepted  by  Bond  is  an  assignment  of  the  demand  described 
therein.  This  is  true  as  to  bills  of  exchange,  and  the  same  rea- 
son applies  to  this  case.  {Adams  v.  Robinson,  1  Pick.  461. 
Gibson  V.  Cook,  20  Id.  15.  Griffith  y.  Reed,  21  Wend.  502. 
Burrall  y.  Jacot,  1  Barb.  S.  C.  Rep.  165.)  III.  Although  the 
common  words,  "  value  received,''  are  not  contained  in  the  order, 
a  sufficient  consideration  is  expressed.  The  consideration  to 
bind  the  acceptor  must  move  from  the  drawer  to  him.  The 
drawer  says  in  effect  to  the  acceptor,  "  for  value  received  by  you ;" 
and  it  is  enough  if  the  consideration  is  expressed  in  any  other 
terms.  In  this  case  the  order  is  for  a  note  which  had  been  pre- 
viously delivered  by  the  drawer  to  the  acceptor,  and  the  recep- 
tion of  the  note,  acknowledged  as  it  is  by  the  acceptance,  is  a 
sufficient  consideration.  What  may  be  the  consideration  between 
the  drawer  and  payee,  in  no  way  concerns  the  acceptor.  lY.  The 
defendant  having  accepted  the  order,  is  estopped  from  setting  up 
that  the  note  mentioned  in  the  order  had  no  existence,  or  had 
been  previously  converted  by  him.  The  transaction  was  a  sale 
of  the  note  by  Aylesworth  to  Andrews,  to  which  Bond  was  privy. 
{Cowen  4*  HUTs  Notes,  202  to  205.  Foster  v.  Newland,  21 
Wend.  94.  Watson  v.  McLaren,  19  Id.  557.  Pefrie  v. 
Feeter,  21  Id.  172.  DezeU  v.  OdeU,  3  HiU,  215.  Kennedy 
V.  Strong,  14  John.  128.)  V.  The  defense  attempted  is  not 
admissible  under  the  answer.  The  answer  is  a  general  denial, 
and  simply  puts  in  issue  the  reception  of  the  note  by  the  defend- 
ant, its  purchase  by  the  plaintiff,  and  the  defendant's  refusal  to 
deliver  it.    If  it  had  been  converted  by  the  defendant  before  the 
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sale,  that  is  new  matter,  and  should  havo  been  alleged.  YI.  The 
jostiee  at  the  circidt  erred  in  giving  judgment  generally  for  the 
defendant  The  judgment  at  most  should  have  been  a  judgment 
of  nonsuit 

R.  P.  Winsar,  for  the  respondent  I.  The  plaintiff  failed  on 
the  trial  of  this  action  to  make  out  a  case  that  would  entitle  him 
to  recover  for  the  conversion  of  the  note  in  question,  unless  he 
established  the  fact  that  the  general  or  special  property  in  the 
note  was  in  him;  that  the  plaintiff  was  the  owner  of  the 
same,  or  that  he  was  entitled  to  the  possession  of  the  same. 
{Hotchkiss  V.  McVkkar,  12  John,  403.  Shddm  v.  Soper,  14 
Id.  852.)  II.  It  did  not  appear  on  the  trial  of  this  action  but 
that  Aylesworth  was  yet  the  owner  of  the  note  in  question ;  it 
did  not  appear  but  that  the  note  was  delivered  to  the  appel- 
lant as  the  servant  of  Aylesworth.  The  presumption  from  the 
papers  is  that  he  was  so  acting ;  if  so,  the  possession  of  the  note 
by  the  appellant  would  be  nothing  more  than  the  possession  by 
Aylesworth.  The  possession  by  the  servant,  is  possession  by 
the  principal  or  master.  The  servant  cannot  maintain  an  action 
for  conversion  of  property ;  he  has  no  separate  interest  and  can 
have  none.  (1  Chitty's  PI  bth  Am.  ed.  189.  7  Omen,  194.) 
III.  The  appellant  has  alleged  in  his  complaint  that  this  note 
was  delivered  to  Bond  (the  respondent)  by  Aylesworth,  to  secure 
an  indebtedness  held  by  Bond  against  Aylesworth.  Bond  was 
then  the  legal  holder  and  possessor  of  the  note,  and  as  such  it 
could  not  be  obtained  from  him,  even  by  the  lawful  owner  him- 
self, until  the  principal  indebtedness  had  been  paid ;  nor  was 
the  respondent  bound  to  deliver  the  note  until  the  same  had  been 
paid ;  and  the  undertaking  by  Bond  to  give  up  the  note  was 
merely  gratuitous  on  his  part.  It  was  necessary  for  the  appel- 
lant to  show  that  this  indebtedness  had  been  paid  and  that  he 
was  the  transfiorree  of  the  note ;  and  the  promise  by  Bond  to  de- 
liver the  note  to  Andrews  was  void,  and  was  not  binding  until 
this  was  shown.  lY.  The  acceptance  by  Bond  amounted  to 
nothing ;  it  was  void  for  want  of  consideration ;  it  was  a  gratui- 
tous undertaking.    In  fact  there  is  no  evidence  that  there  was 
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any  suck  note  in  existence.  If  the  appellant  was  ike  teal  < 
of  the  note,  it  was  necessary  for  him  to  show  that  the  same  waa 
in  possession  of  and  under  the  control  of  the  respondent ;  and 
the  acceptance  was  void  ni)til  this  fact  was  shown.  {Atkinson 
V.  Manks^  1  Cowmiy  708.  Mason  y.  Munger^  5  Hill,  613.) 
y.  The  order  by  Aylesworth  on  the  respondent  is  not  a  bill  of 
exchange,  and  cannot  in  any  manner  be  treated  as  sach.  It  does 
not  import  a  consideration,  and  by  the  acceptance  it  cannot  be 
presumed  that  the  note  was  in  the  possession  of  the  respondent. 
Bills  of  exchange  are  payable  always  in  money ;  the  rules  appli- 
cable  to  such  paper  cannot  be  applied  to  the  present  case.  It  can 
only  be  called  a  contract,  an  undertaking  of  Bond,  and  it  was 
necessary  that  the  appellant  should  both  aver  and  prove  a  con- 
sideration. {Story  on  Bills.  1  Cowen^s  TV.  160.  Cook  v.  Sat- 
terlee,  6  Cou^enj  108.  Atkinson  v.  Monks,  1  Id.  707, 8.)  YL 
The  appellant  could  not  in  any  case  recover  against  the  respond- 
ent in  this  form  of  action,  for  a  conversion  of  the  note.  It  came 
into  the  possession  of  Bond  legally  and  as  collateral  security  for 
the  payment  of  an  indebtedness  by  Aylesworth  to  Bond ;  while 
in  the  possession  of  Bond  it  was  transferred  by  him  and  dis- 
counted at  the  Bank  of  Dansville,  before  the  time  of  drawing 
this  order  on  Bond  and  before  his  acceptance  thereof.  Under 
such  circumstances  a  demand  of  the  note  on  the  part  of  the 
appellant  and  a  refusal  to  deliver  the  same  on  the  part  of  the 
respondent  does  not  constitute  a  conversion,  and  the  appellant 
cannot  maintain  that  form  of  action.  {Kelsey  v.  Oriswold,  6 
Barb.  486.  Aldmer  v.  Jarmain,  Bar.  Dig.  6898.  Hatlen- 
bake  v.  Pish,  8  Wend.  547.  Packard  v.  Oetman,  4  Id.  613. 
Stiemsld  v.  Holden,  6  Dow.  ^  Ry.  17.  AB.^  C.  5.  Ry.  ^ 
Moo.  219.)  VII.  The  appellant  insists  that  by  the  acceptance 
of  this  order  the  respondent  was  estopped  from  showing  that 
there  had  been  a  previous  disposal  of  the  same.  The  doctrine 
of  estoppel  does  not  apply  to  this  case.  There  have  been  ne 
representations  on  the  part  of  the  respondent  on  which  the  appel- 
lant ba^  acted.  Taking  the  statement  as  set  forth  in  the  com- 
plaint, the  fact  there  set  up  is  that  the  note  was  add  by  Ayles* 
worth  to  the  appeUant,  and  that  after  tke  sale  hp  made  the  jordw 
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on  the  respondent.  The  only  act  put  forth  by  the  appellant 
after  the  sale  of  the  note  woB  to  demand  the  note  from  Bo^d. 
And  the  only  act  done  by  the  respondent  after  the  alleged  sale 
was  a  promise  to  deliver  the  same  to  appellant  at  the  request  of 
Aylesworth.  The  complaint  sets  ^ip,  Ist,  a  sale  of  the  note  to 
Andrews,  and  2d,  afterwards  the  making  of  the  order  on  Bond. 
They  were  not  contemporaneous  acts.  VIII.  The  appellant 
also  insists  that  as  the  respondent  has  denied  all  matters  set 
forth  in  the  complaint  he  cannot  now  come  forward  and  take  ad- 
vantage of  the  same.  The  rule  of  pleading  is  that  the  matters 
set  forth  by  the  party  are  to  be  construed  against  him  and  in 
favor  of  the  opposite  party.  (1  ChiL  PL  195.)  The  allegations 
of  the  plaintiff  in  the  complaint  may,  if  necessary,  be  taken  as 
BO  many  admissions  by  him.  IX.  The  respondent  could  not  be 
estopped  in  any  way  from  proving  his  defense.  The  transac- 
tion, as  proved  on  the  trial,  did  not  amount  to  a  sale,  and  no 
property  was  transferred  by  this  order.  Bond  merely  agi;eed  to 
deliver  the  order  at  some  future  time.  The  remedy  of  the  ap- 
pellant should  have  been  upon  the  special  undertaking.  {Bur- 
roll  V.  Jacotf  1  Barb.  165.)  As  to  whether  this  was  a  sale  or 
not  of  the  property,  was  it  not  a  question  of  fact  passed  on  at  the 
trial  ?  X.  The  appellant  insists  also  that  the  defense  was  inad- 
missible under  the  pleadings.  The  action  was  for  a  conversion 
of  property.  Any  matter  tending  to  show  that  the  property  was 
not  converted  was  admissible  under  the  general  denial;  and 
also  matters  going  to  show  that  it  was  impossible  for  the  defend- 
ant to  have  converted  them  to  his  own  use  is  equally  admissible. 

By  the  Oouri.  Johnson,  J.  The  action  is  for  an  alleged 
tort,  in  the  conversion  of  a  negotiable  promissory  note.  The 
complaint  alleges  a  transfer  of  the  note  to  the  plaintiff  on  the 
2d  day  of  April,  1850,  and  a  demand  by  the  plaintiff  and  refu- 
sal to  deliver  by  the  defendant  on  the  20th  September,  1860. 
The  only  endence  of  the  transfer  of  the  note  to  the  plaititHF  is 
the  order  of  Aylesworth,  to  whose  order  the  note  was  alleged  to 
be  payable,  dated  the  2d  April,  1850.  It  is  doubtful,  I  think, 
udMCWr  ibis  wder  by  Aykiworth  4o  tldirer  «ha  mU  to  the 
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plaintiff  was  sufficient  evidence  of  the  transfer  of  the  title  of 
the  note  to  the  hitter,  without  any  delivery.  But  assuming  it 
to  be  sufficient,  there  are  still  insurmountable  obstacles  in  the 
way  of  the  plaintiff's  recovery  in  this  action.  The  order  alleges 
that  the  note  was  endorsed  by  Aylesworth  and  delivered  by  him 
to  the  defendant  in  June  or  July,  1849 ;  that  it  was  dated  the 
18th  June,  1849,  and  payable  in  ninety  days  from  its  date.  The 
acceptance  of  this  order  by  the  defendant  amounts  to  an  adous- 
sion  by  him  that  the  statements  therein,  in  relation  to  the  note 
are  true,  and  that  Aylesworth  had  the  right  to  control  the  note, 
as  against  him,  the  defendant,  and  also  to  a  promise  or  agreement 
to  surrender  the  note  to  the  plaintiff. 

But  the  order  also  proves  that  the  note  was  indorsed  and 
delivered  to  the  defendant,  and  that  he  became  and  was  the 
lawful  holder  and  was  thus  placed  in  a  situation  to  enable  him 
to  negotiate  the  note  and  transfer  the  legal  title  thereto  to  any 
bona  fide  transferree.  The  proof,  about  which  there  is  no  con- 
tradiction, then  shows  that  on  the  6th  of  July,  1849,  the  note 
was  negotiated  at  the  Bank  of  Dansville  by  the  defendant^  and 
the  money  advanced  by  the  bad^  upon  it,  and  that  the  maker 
subsequently  pidd  the  note.  The  evidence  does  not  show  the 
precise  date  at  which  the  note  was  paid.  The  proof  is  merely 
that  the  note  was  paid  by  the  maker  subsequent  to  the  transfer 
to  the  bank,  and  in  the  absence  of  all  proof  to  the  contrary,  I 
apprehend  the  presumption  is  that  it  was  paid  when  it  fell  due. 
This  being  so,  there  was  no  note  in  existence  at  the  date  of  the 
order  under  which  the  plaintiff  claims  title,  and  consequently 
he  never  could  have  acquired  any  title  to  it.  But  if  the  pre- 
sumption imder  the  evidence  were  otherwise,  and  that  the  note 
was  still  in  ezisterice  as  a  subsisting  obligation  at  the  date  of 
the  order,  it  does  not  aid  the  plaintiff. 

It  is  clear  that  the  .defendant  had  transferred  the  note  long 
before,  to  the  bank,  which  thereby  acquired  a  valid  title  to  it» 
even  against  Aylesworth  and  all  persons  claiming  under  him. 
Aylesworth,  at  the  date  of  the  order,  had  no  title  which  he 
could  convey.  The  lawful  possession  of  the  note  by  the  defend- 
ant, of  itself,  operated  as  a  full  authority  to  him,  so  &r  as  i 
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cent  third  persons  were  concerned,  to  negotiate  and  transfer  all 
right  and  title  to  the  instroment.  The  defendant  had,  in  fact, 
transferred  it,  and  Aylesworth's  title  was  gone.  And  although 
Aylesworth  might  have  maintained  the  action  in  this  form,  , 
against  the  defendant,  if  the  latter  had  in  fact  no  right  to  trans- 
fer the  note  as  between  them,  it  does  not  follow  that  it  can  be 
maintained  by  the  plaintiff.  His  right  to  maintain  the  action 
rests  exclusively  upon  his  title  and  right  of  possession  to  the 
note,  and  if  there  was  no  such  note  in  existence,  or  if  Aylesworth 
clearly  had  no  title  to  it,  if  it  had  been  in  existence,  at  the  date 
of  the  alleged  transfer,  the  plaintiff  acquired  no  right  or  title, 
and  his  action  must  fail.  The  defendant  may  have  converted 
the  property  of  Aylesworth  and  not  that  of  the  plaintiff. 

Had  the  property  in  question  bc^n  something  other  than  a 
negotiable  instrument,  the  defendant  could  not,  without  some 
authority,  have  transferred  Aylesworth's  title,  had  he  undertaken 
to  do  so.  The  title  of  the  original  owner  still  remains  in  him, 
notwithstanding  a  wrongful  conversion,  and  he  may  after  such 
conversion  transfer  a  good  title  to  a  third  person,  at  any  time 
before  judgment  and  satisfaction  for  the  wrong.  And  such 
third  person  upon  demand  and  refusal  may  maintain  the  action 
against  the  person  in  possession  of  the  thing  thus  refusing, 
because  there  is  a  conversion  of  his  property.  {Robinson  v. 
Weeks^  6  Howard  Pr.  Rep.  161.)  But  the  rule  is  necessarily 
different  in  regard  to  negotiable  instruments)  where  the  law 
adjudges  that  the  possessor  has  the  right  to  transfer  the  title  to 
the  bona  fide  indorsee  or  bearer, 

It  is  insisted  by  the  plaintiff's  counsel  that  the  defendant 
having  accepted  the  order,  admitted  that  the  note  was  not  only 
in  existence  but  under  his  control,  and  promised  to  deliver  it, 
and  that  he  is  now  estopped  from  setting  up  that  the  note  was 
then  extinguished.  But  the  principle  of  estoppel  does  not 
apply.  It  does  not  appear  that  the  plaintiff  parted  with  any 
thing  or  took  any  step  by  which  he  will  be  liable  to  be  injured, 
on  the  faith  of  the  acceptance.  This  the  plaintiff  was  bound  to 
show  before  he  could  preclude  his  adversary  from  alleging  the 
truth.    It  is  also  contended  on  behalf  of  the  plamtifl^  that  the 

Vol.   XVI.  81 


642  OASES  IN  THE  SUPREME  COURT. 

Andrews  v.  Bond. 

•  . 

defendant  could  not  under  the  general  denial  of  the  facts  alleged 
in  the  complaint,  set  up  the  prior  transfer  and  payment  of  ibe 
note.  Under  a  denial  of  the  allegations  in  the  complaint,  tlie 
/  defendant  may  introduce  any  evidence  which  goes  to  oontrovert 
/  the  facts  which  the  plaintiff  is  hound  to  estahUah  in  order  to 
I  sustain  his  action.  Here  it  was  essential  for  the  plaintiff  to 
/  make  out  a  title  or  right  to  the  possessioa  of  the  note,  and  the 
eyidence  ohjected  to  went  directly  to  controvert  the  plaintiff's 
title.  It  is  also  suggested  hy  the  plaintiff's  counsel  that  this 
may  he  regarded  as  an  action  to  recover  the  aviuls  of  the  note 
as  money  had  and  received,  and  the  power  to  amend  lihe  com- 
plaint is  invoked,  if  necessary.  But  we  camiot  fail  to  see  from 
the  pleadings  that  it  is  clearly  an  action  sounding  in  tort,  and 
that  it  was  commenced  and  tried  as  such,  and  it  is  too  late  now 
for  the  plaintiff  to  attempt  to  change  its  character.  We  cannot 
know  what  defense  the  defendant  might  have  interposed  had 
the  action  heen  founded  upon  the  assumpsit  The  code  has 
neither  obliterated  nor  obscured  the  broad  and  fundamental 
distinction  between  tort  and  assumpsit,  and  it  would  be  danger- 
ous in  the  extreme,  and  a  reproach  upon  the  administration  of 
justice,  to  allow  the  entire  character  of  the  action  to  be  changed 
now,  and  to  determine  the  rights  of  the  parties  upon  the  evidence 
befpre  ugj  when  by  such  change  th^r  rights  must  obvionsfy 
depend  upon  questions  which  have  never  been  tried  or  even  put 
in  issue.  It  is  far  better  that  the  plaintiff  should  suffer  the 
consequences  of  his  mistake  in  the  form  of  his  action,  than  that 
justice  should  be  meted  out  by  a  standard  so  uneertain,  or 
rather  without  any  standard  whatever. 

The  judgment  of  the  special  tenn  was  clearly  right,  and  a 
new  trial  must  be  denied. 

[MoMEOE  Gbnbral  T^aM|  I>ecember  6,  18S8.    WeUis,  Mtiuon  and  T.  R. 
Strong,  JuBtloef.] 
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Austin  vs.  Burns. 

An  iostmmeBt  cootainiD^  in  addition  to  a  promiBO  to  pay  monqr>  stipnlatioiui  h 
to  do  other  things,  is  not  a  promiBsoiy  note.  |  / 

The  whole  contents  form  an  entire  contract ;  and  the  clause  for  the  payment 
of  money  cannot  be  detached,  and  regarded  and  enfbroed  separate  from 
thereat 

Booh  an  instnmieBi  although  it  expresses  that  the  money  specified  therein  is 
payable  to  the  person  named  as  payee  or  bearer,  is  not  negotiable ;  and  if 
an  action  is  brought  npon  it  by  a  person  other  than  the  payee,  it  is  incum- 
bent npon  the  plaintiff  to  proTO,  aniottg  other  thiiigs,  an  assignment  of  the 
contract  to  himself,  nnless  the  fkot  is  admitted,  or  such  proof  is  virtaally 
waived  by  the  defendant    ^ 

If,  on  the  trial  of  snch  an  action  beibre  a  Justice,  the  defendant  omits  to 
raise  the  objection  that  the  plaintiff  has  not  proved  title  to  the  demand, 
he  will  be  deemed  io  haye  waived  it,  and  cannot  make  the  objection  on 
appeal. 

Tms  aotion  was  oommenced  in  a  justice's  ooort,  to  recorer 
the  amount  dne  npoft  an  agreement,  of  which  the  following  is  a 
eopy :  "  For  value  refJeived  I  promise  to  pay  Palmer  Cheese- 
iHroUgh  or  bearer,  tirenty-fiye  dbllars  by  the  first  day  of  Janu- 
ary next.  I  am  to  insure  one  span  of  colts  from  my  horse  to 
Mr.  Oh<eesebrough's  sorrel  mares  this  season,  for  ten  dollars 
and  iftj  cents;  The  mares  is  to  be  brought  to  my  house. 
Dated  Aiiirelius,  Ju&e  the  27th,  1850.        Thomas  Burns." 

The  answer  of  the  defendant  to  the  complaint  was  in  Aese 
words:  ''The  defendaait  in  this  suit  dienies  each  and  every  alle- 
gation in  the  plaintiff's  complaint ;  and  also  that  the  plaintiff  is 
not  the  owner  of  said  note,  and  if  he  is  he  got  it  after  it  became 
due.  Also  a  set-dt  against  Nathaniel  Oheesebrough  and  oth- 
ers, hold^M  (rf*  said  note,  of  more  tiian  that  amount.  And  also 
that  if  said  note  was^  given,  it  was  for  the  price  of  a  mare,  and 
said  nuM  was  waanttttted  to  be  sound  and  true,  and  only  seven 
years  old.  Said  iliare  was  unsound  and  untrue,  and  twenty 
yeays  old,  or  thereabouts."  At  tiie  trial  the  plaintiff  produced 
tiie  agt'eement,  and  proved  the  signature  to  it  to  be  the  defend- 
ant's, uid  the  agreement  was  read  in  evidence.  It  was  admit- 
ted by  the  plaintiff^  that  one  of  the  mares  was  with  foal,  and 
pA>ved  by  a  witnesS}  that  the  mares  were  put  to  the  h<me  in 
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1850,  and  that  one  of  them  was  not  with  foaL  No  further 
testimony  was  given.  It  does  not  appear  from  the  retnnii 
what  qnestions  were  raised  before  the  justice.  The  jastice 
rendered  a  judgment  in  fayor  of  the  plaintiff,  for  $21,93  dam- 
ages, and  $1,42  costs ;  which  judgment  was  affirmed  in  the 
county  court  of  Cayuga  county,  on  appeal,  and  the  defendant 
appealed  from  the  judgment  of  the  county  court  to  this  court 

D.  Wrighty  for  the  appellant. 

D.  Andrus,  for  the  respondent 

By  the  Court,  T.  R.  Strono,  J.  The  writing  upon  which 
the  action  was  brought,  is  not  a  promissory  note ;  it  not  being 
for  the  payment  of  money  only.  {Story  on  Prom.  Notes^  H  17| 
18.  Story  on  BiUs,  i  43.)  It  contains,  in  addition  to  a  prom- 
ise to  pay  money,  stipulations  to  do  other  things,  and  the  whole 
contents  form  an  entire  contract.  The  clause  for  the  payment 
of  money  cannot  be  detached,  and  regarded  and  enforced  sepa- 
rate firom  the  rest 

Not  being  a  promissory  note,  although  it  expresses  that  the 
money  specified  therein  is  payable  to  the  person  named  as 
payee  or  bearer,  it  was  not  negotiable  ^  and  it  was  incumbent 
upon  the  plaintiff  in  order  to  maintain  his  action,  to  proye, 
among  other  things,  an  assignment  of  the^ntract  to  himself, 
unless  the  fact  was  admitted,  or  such  proof  was  virtually  waived 
by  the  defendant. 

The  plaintiff  produced  the  contract  on  the  trial  before  the 
justiqe,  but  it  does  not  appear  by  the  return,  which  alone  can 
be  regarded  in  deciding  the  case,  that,  any  evidence  of  an  assign- 
ment of  it  to  him  was  given ;  nor  does  it  appear  that  the  point 
was  made  before  the  justice,  that  the  plaintiff  had  not  proved 
title  to  the  demand.  It  is  insisted,  on  the  part  of  the  plaintiff 
that  by  omitting  to  make  the  objection  there,  the  defendant 
waived  it ;  and  I  am  inclined  to  think  this  is  a  sound  position. 
The  liability  of  the  defendant  on  the  contract,  to  some  one,  was 
abundantly  proved ;  the  defect  in  the  plaintiff's  proof  was  one 
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which  might  be  sapplied ;  and  in  the  absence  of  an  objection 
founded  on  that  defect,  I  think  it  fair  to  conclude,  that  the  fact 
of  the  plaintiff's  title  was  assumed  by  both  parties,  and  con- 
ceded by  the  defendant 

I  am  therefore  of  opinion,  that  the  judgment  of  the  county 
court  should  be  afSrmed. 

Judgment  affirmed. 

[Monroe  General  TerMi  December  5|  186S.     WtUeSt  Joknsott  and  T.  iL 
Strongt  JuBtioes.] 


Wbstfall  vs.  Parsons. 

A  flrat  and  second  indoner  of  a  promfssoiy  Dote,  on  being  informed  by  the 
maker,  before  the  note  became  dae,  that  he  would  not  be  able  to  pay  it,  at 
maturity,  proposed  to  him  that  he  shonld  make  an  assignment  of  his  prop- 
ci^7f  giving  *  preference  to  the  note.  The  assignment  was  accordingly 
made,  to  the  first  indorser  and  another  person,  and  the  Indorsers  agreed  in 
consideration  thereof  to  pay  the  note,  and  look  to  the  assignment  for  their 
pay.  This  promise  was  in  terms  Joint,  and  there  was  no  evidence  of  an 
intention  that  it  should  not  create,  as  between  the  indorsers,  a  Joint  obli- 
gation. Hddy  that  the  relation  of  the  parties  to  the  note,  as  first  and 
second  indorser,  was,  as  between  themselves,  terminated  by  this  new  agree- 
ment ;  and  that  neither  could  thereafter  have  recourse  to  the  maker  of  the 
note,  beyond  the  assignment ;  nor  could  the  second  indorser  have  recourse 
to  the  first,  beyond  hL  liability  as  assignee,  further  than  to  enforce  the  pay- 
ment of  one  half  of  tti%  debt. 

Hdd  alsof  that  the  verbal  agreement  between  the  maker  and  the  Indorsen 
was  not  invalid  tor  want  of  a  consideration,  nor  void  by  the  statate  of 
frauds. 

After  a  party  has  voluntarily  performed  an  agreement  alleged  to  be  void  by 
the  statute  of  fVauds,  he  will  not  be  permitted  to  allege  that  it  was  not 
binding  upon  him,  and  repudiate  it 

This  action  was  brought  for  moneys  alleged  to  have  been  paid 
by  the  pkintiff  for  the  use  of  the  defendant  and  at  his  request, 
and  was  tried  at  a  circuit  court  in  Wayne  county,  held  by  Justice 
Welles,  in  January,  1853.  The  following  facts  were  prored  on 
the  trial    On  the  12th  of  December,  1849,  Jabes  Parsons  made 
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a  note  for  $1000,  payable  Bixty-three  days  after  date  to  the 
order  of  the  defendant  at  the  Seneca  County  Bank,  which  note 
was  indorsed  by  the  defendant  and  the  plaintiff.  On  the  15th 
of  the  same  month,  the  maker  of  the  note  executed  a  mortgage 
to  the  defendant,  upon  land  in  Ontario  county,  conditioned  for 
the  payment,  as  expressed  therein,  of  "all  such  promiasoty 
notes  as  the  said  party  of  the  second  part  has  or  may  indorse 
for  the  said  party  of  the  first  part,  for  and  dniing  one  year 
from  the  date  hereof,  to  the  payment  of  which  notes  this  mort- 
gage is  as  a  collateral  security."  On  the  11th  of  Febmarj 
thereafter,  Jabez  Parsons  executed  to  the  defendant  and  Charles 
E.  Hobby  an  assignment  of  all  his  property  and  effects,  except- 
ing such  personal  property  as  was  by  law  exempt  from  execution, 
in  trust  to  pay,  first,  the  expense  of  drawing  the  assignment ; 
next,  the  said  not^,  after  deducting  what  might  be  realiied  by 
the  defendant  from  said  mortgage ;  and  afterwards  other  debts. 
On  the  12th  of  the  same  month,  the  said  note  was  paid  to  the 
bank  by  the  parties  to  this  action,  in  part  by  a  note  for  $500, 
executed  by  them,  and  indorsed  by  James  Hombeck,  which  was 
delivered  to  said  bank,  by  which  they  jointly  and  soTerally 
promised  to  pay  the  said  sum  to  the  order  of  the  said  Hombeck, 
at  said  bank,  three  months  after  date,  and  the  residue  in  money. 
The  note  for  $1000  was  taken  up  at  that  time,  which  was 
several  days  before  it  would  mature.  On  the  11th  of  May, 
1850,  the  parties  executed  their  joint  and  several  note  for  $300, 
payable  to  William  Bradley  or  bearer  with  interest,  on  the  25th 
of  October  then  next,  which  was  given  for  money  borrowed  of 
the  said  Bradley  by  them  to  pay,  and  which  was  paid,  upon  ike 
said  note  for  $500.  This  last  note  was  transferred  by  Bradley 
to  Hombeck,  and  was  paid  by  the  plaintiff  to  Hombeck,  the 
25th  October,  1850.  The  amount  paid  was  $309,80.  The 
plaintiff  also  paid  $15  on  the  8th  of  June,  1850,  to  said  bank, 
on  the  $500  note.  The  sums  pud,  with  interest  from  the  time 
of  payment  to  the  time  of  the  trial,  amounted  to  $376,83. 
,  The  oouiidel  for  the  defendant  then  proposed  to  prove  by  said 
Hobby,  who  was  sworn  as  a  witness  for  the  defendant,  th^ 
shortly  previous  to  making  sftid  assigiiment>  and  <m  the  aame 
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daj  it  was  made,  Jabez  Parsons  informed  the  plaintiff  and 
defendant  that  he  was  insolvent,  and  shoidd  be  nnable  to  pay 
the  said  $1000  note  when  it  would  become  due ;  l^at  the  plain- 
tiff and  defendant  then  proposed  to  the  said  Jab^9  Parsons,  and 
verbally  agreed,  that  if  he  would  make  an  assignjnent  (^  all  his 
property  to  the  defendant  and  Charles  S.  Hobby,  ax^d  prefer 
the  payment  of  the  said  $1000  note,  they,  the  plwtiff  and 
defendant,  would  go  on  and  pay  up  the  note,  aad  look  to  the 
assignment  for  their  pay;  that  Jabez  Parsons  agreed  to  the 
proposition,  and  that  the  assignment  w^p  made  in  pvsuance  of 
such  agreement.  The  counsel  for  the  plaintiff  objeQt^d  to  such 
offer,  and  the  said  justice  sustained  the  objection ;  to  which  decis* 
ion  the  defendant's  counsel  excepted.  The  defendant's  eounsel 
then  offered  to  prove  by  the  witness,  that  alter  the  assignment 
was  executed,  and  on  the  11th  day  of  February,  18^0,  the  defend- 
ant advanced  $269  towards  paying  the  flOOO  note,  and  which 
was  paid  thereon,  out  of  his  own  funds ;  ai^  that  the  plaintiff 
at  the  same  time  agreed  to  repay  to  the  df  fenchupt  oane  half  <^ 
the  sum  he  so  advanced,  beyond  the  amppnt  advanced  by  tihe 
plaintiff  at  the  same  time,  and  which  said  Gfxe  half  Miounted  to 
$118,50,  and  executed  to  the  defendant  an  agreement  in  writing 
to  that  effect,  which  agreement  in  writing  the  defendant's  ooun^l 
produced,  and  offered  to  prove  and  give  in  evidence  in  connection 
with  the  foregoing  facts.  That  agreement  in  writing  was  as 
follows :  "  Whereas,  in  raising  money  to  pay  or  take  up  a  certain 
note  which  Jabez  Parsons  made,  and  indorsed  by  me  and  Qeofge 
Parsons,  the  said  George  Parsons  furnished  $118,50  more  than 
I,  in  consideration  of  which  I  hereby  ^p^  ^  P^7  ^  ^^  ^d 
George  Parsops  the  s^m  of  $118,60  with  uae.  Phelps,  F^.  11, 
1850.  Henry  Westfall."  The  plaintiff's  counsel  objected  to 
this  offeri  and  to  the  giving  the  said  agreement  m  writing  la 
evidence,  and  the  said  justice  sustained  the  objeetion;  to  whioh 
decision  the  counsel  for  t^e  dfrfSppdwt  e^i^ted.  The  defeikd- 
ant's  counc^el  then  offered  tp  prove  by  tbf  miMSS,  tkat  the 
defendant  paid  out  of  his  own  funds,  independent  of  aay  thing 
rec^ved  on  account  cf  the  assigHwrnat)  towiorde  payvig  the 
$1QOO  iH)t9,  iw  mQW^  equi^  to  f^l  payq^ts  by  the  plaintiff 
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for  that  purpose.  The  plaintiff's  counsel  objected  to  the  offer, 
and  the  justice  sustained  the  objection;  to  which  decision  the 
defendant's  counsel  excepted.  The  defendant's  counsel  then 
offered  to  proye,  that  at  the  time  of  making  the  agreement  first 
offered  to  be  proyed,  the  plaintiff  was  indebted  to  Jabez  Parsons 
on  a  note  and  account  in  a  large  sum  of  money,  and  sufficient 
to  pay  the  sum  claimed  by  the  plaintiff  in  this  action.  The 
plaintiff's  counsel  objected  to  this  offer,  and  the  justice  sustained 
the  objection ;  to  which  decision  the  defendant's  counsel  except- 
ed. The  defendant's  counsel  then  insisted  and  claimed,  that 
upon  the  proofs  the  parties  were  jointly  holden  to  pay  the  said 
$500  note  giyen  to  the  Seneca  County  Bank,  and  that  the 
plaintiff  was  entitled  to  recoyer  of  the  defendant  only  one  half 
of  the  seyeral  amounts  proyed  to  haye  been  paid  by  the  plain- 
tiff, and  requested  the  said  justice  so  to  charge  the  jury.  The 
justice  oyerruled  said  position,  and  refused  so  to  charge,  but  on 
the  contrary  charged  the  jury,  that  the  pluntiff  was  entitled  to 
recoyer  the  whole  amount  of  the  said  $376,83 ;  to  which  oyer- 
ruling,  refusal  and  charge,  the  defendant's  counsel  excepted. 
The  jury  rendered  a  yerdict  in  fayor  of  the  plaintiff  for  $376,38. 
Judgment  haying  been  entered  on  the  yerdict,  the  defendant 
appealed  to  the  general  term. 

L.  Shenvoodf  for  the  defendant. 

/  C.  Smithy  for  the  pluntiff. 

By  the  Court,  T.  B.  Strong,  J.  It  is  insisted  on  the  part 
of  the  plaintiff,  that  the  yerbal  agreement  between  Jabez  Parsons 
and  the  parties  to  this  action,  which  the  defendant's  counsel 
proposed  to  proye,  was  inyalid  for  want  of  consideration,  and  by 
the  statute  of  frauds ;  and  that  if  yalid,  it  did  not  change  the 
relation  of  the  parties  to  the  action,  in  respect  to  the  debt,  to 
each  other,  and  make  them,  as  between  themselyes,  jointly  liable 
for  its  payment 

The  position  taken  in  respect  to  the  question  of  consideration 
b,  that  Jabei  Parsons  did  not  agree  to  do^  or  do  any  thing  mare 
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tluLn  be  was  under  a  legal  obligation  to  do,  and  than  might  have 
been  compelled  by  the  plaintiff  and  defendant  as  his  indorsers. 
If  this  were  so;  if  what  was  done  by  him  was  only  co-extensiye 
with  an  existing  obligation  on  his  part,  I  agree  that  it  would  not 
be  a  sufficient  consideration  for  the  undertaking  of  the  plaintiff 
and  defendant.  {McDonald  t.  Neilsoti^  2  Cowen^  183.)  But 
it  is  apparent  that  the  case  will  not  warrant  this  position. 
When  the  agreement  was  made,  and  the  assignment  executed| 
the  note  was  not  due,  and  neither  payment  nor  provision  for  its 
payment  could  have  been  enforced.  Besides,  the  agreement  of 
the  maker  was  not  simply  to  pay  the  note,  but  to  make  an  as- 
signment of  all  his  property  to  certain  persons,  and  give  this 
note  a  preference  in  payment  over  his  other  debts.  It  is  hardly 
necessary  to  observe  that  no  legal  obligation  to  do  this  existed, 
and  that  the  law  afforded  no  remedy  to  compel  it 

The  statute  of  frauds  was  not  applicable  to  the  undertaking 
of  the  parties  to  this  action.  Their  undertaking  was  with  the 
debtor  to  pay  his  debt,  and  was  founded  upon  a  new  and  original 
consideration.  The  promise  was  not  a  collateral,  but  an  original 
promise.  In  consideration  of  the  assignment,  and  the  prefer* 
ence  given  therein  to  the  $1000  note,  they  assumed  the  payment 
of  the  note,  trusting  to  the  assignment  for  reimbursement  of 
their  advances.  As  between  them  and  the  debtor,  the  liability 
of  the  latter  thereafter  to  the  creditor,  beyond  the  fund  created, 
until  the  debt  was  paid,  was  as  their  surety.  {Conkey  v.  Hop- 
kinsj  17  John.  113.  Olmstead  v.  Greenly,  18  Id.  13.  Myers 
V*  Morse,  15  Id.  425.  Parley  v.  Cleveland,  4  Cowen,  432,  attd 
cases  there  cited.  Ellwood  v.  Monk,  5  Wend.  235.  Barker 
y.  Bucklin,  2  Denio,4t5.) 

But  assuming  the  agreement  in  question  was  void  by  the 
statute  of  frauds,  it  was  not  illegal,  and  the  assignment  was 
made,  and  the  $1000  note  paid,  in  pursuance  of  it.  The  plain- 
tiff has  voluntarily  performed  the  agreement  on  his  pari?  and  it 
cannot  avail  him  now  to  allege  that  it  was  not  binding  upon  him, 
and  repudiate  it.  (Abbott  v.  Draper,  ^Denio,  51.  Emmett^ 
receiver,  v.  Reed,  Selden^s  notes  of  cases  in  court  of  appeals^ 
Afa.  8,^.47.) 

Vol.  XVI.  82 
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Ill  order  to  give  a  jnst  eonstmetion  to  the  agreement,  as  to  the 
obligations  assumed  by  the  phuntiff  and  defendant,  it  is  proper 
to  look  at  their  position  in  referenee  to  the  $1000  note  when 
the  agreement  was  made.  Neither  of  them  was  then  under  an 
absolute  liability  to  pay  the  note.  The  liability  of  each  was 
eontingent,  and  depended  upon  the  default  of  the  maker  to  pay 
at  maturity  upon  due  presentment,  and  due  notice  of  such  default 
to  them.  Payment  of  the  note  by  the  maker,  or  an  omission  of 
due  presentment,  or  notice,  would  discharge  them.,  Occupying 
this  position,  and  being  informed  by  the  maker  that  he  would 
not  be  able  to  pay  the  note  when  it  should  become  due^  they 
proposed  to  him  to  make  the  assignment,  giving  a  preference  to 
the  note,  which  was  done,  and  agreed  in  consideration  thereof 
to  pay  the  note,  and  look  to  the  assignment  for  their  pay.  The 
promise  was  in  terms  joint,  and  I  see  no  evidence  of  an  inten- 
tion that  it  should  not  create,  as  between  the  plaintiff  and  the 
defendant,  a  joint  obligation.  They  were  to  pay,  and  look  to 
the  assignment  for  repayment.  Their  relation  to  the  note  aa 
first  and  second  indorser,  was,  I  think,  as  between  themselves, 
terminated  by  this  new  agreement.  Neither  could  thereafter 
have  recourse  to  the  maker  of  the  note  beyond  the  assignment, 
nor  could  the  plaintiff  have  recourse  to  the  defendant  beyond 
his  liability  as  assignee,  further  than  to  enforce  the  payment  iS 
one  half  of  the  debt,  and  effect  be  given  to  the  last  branch  of 
the  agreement.  If  the  plaintiff  and  defendant  had  jointly  paid 
the  debt,  each  advancing  one  half  without  either  becoming  fixed 
as  indorser,  and  without  any  new  agreement  that  the  amount 
advanced  by  the  plaintiff  should  be  refunded  to  him,  I  am  not 
aware  of  any  principle  upon  which  he  could  recover  that  amount 
of  the  defendant.  It  could  not,  with  any  propriety,  be  said  diat 
at  that  time,  the  obligation  of  the  defendant  to  pay  the  note  was 
greater  than  that  of  the  plaintiff.  And  the  claim  of  the  plain- 
tiff, un^er  the  circumstances  of  the  present  case,  is  certainly  no 
better  than  it  would  be  in  the  case  supposed.  The  fact  that  the 
liability  of  the  defendant  as  indorser,  to  pay  the  note  at  matu- 
rity, was  fixed,  cl9  to  the  holder^  by  the  acceptance  of  the  assign- 
ment|  before  the  money  was  paid  by  the  plaintiff,  camiot  aid  tiie 
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plaiBtiff  ia  his  claim  to  recover  the  whole  amount  paid,  of  the 
defendant,  as  the  assignment  was  accepted  in  pursoance  of  the 
agreement,  and  the  agreement  mast  control  as  to  the  rights  of 
the  parties  in  respect  to  each  other. 

If  the  views  expressed  are  correct,  the  evidence  offered,  of 
the  agreement  referred  to,  aad  of  payments  by  the  defendant, 
shoiild  have  been  received. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

[MomioB  General  Term,  December  5,  1863.  Wdles,  Joknad^  and  T>  R. 
Strong,  Justices.] 
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Assessors  are  not  anthorized  by  tbe  statute,  to  insert  in  tbe  asseflsment  rolls 
tbe  names  of  non-resident  owners  of  real  estate.  In  the  case  of  a  non- 
resident, the  Uuui  is  to  be  assessed,  without  naming  the  owner. 

Conaeqventljr  no  person  is  ohai^ged  with,  nor  rendered  liable  to  pay,  tbe  taxes 
imposed  vpon  the  lands  of  non-residents. 

Nor  can  the  collector  levy  a  tax  upon  any  personal  property  of  non-resideots; 
inasmuch  as  his  warrant  only  amthorizes  him  **  in  case  any  person  named  in 
the  asteatmeni  roll  shall  reftise  or  neglect  to  pay  his  tax,  to  levy  the  same  by 
distress  and  sale  of  the  goods  tnd  chattels  of  soch  person." 

The  warrant  does  not  aathorize  the  seizure  and  sale  of  the  property  of  per- 
sons not  named,  or  whose  names  it  is  apparent  from  the  ftce  of  the  papers 
the  assessors  had  no  right  to  set  down. 

In  such  a  case  the  want  of  the  requisite  power  to  seise  and  sell  the  personal 
property  of  the  person  assessed,  appears  «pon  the  face  of  the  instrument  to 
which  the  wairant  refers  as  ssq^ihuialofy  sf  the  dfaneettons  mdeh  it  contMns. 

This  action  was  bronglht  to  reeoper  damages  cf  tiM  defondAnt 
for  seinag  and  selling  two  freight  cars  ef  the  plaintiJb,  npen 
their  raibroad  track  in  the  town  of  Bedfiird,  in  the  county  of 
Westchester.  The  defendant  justified  the  taldng,  as  colleetor 
of  the  town  of  Bedfcnrd,  under  a  tas-warrant  duly  iisted  to 
him  by  tlie  boitfd  of  ssypervisors  of  «aid  conn^.    Die  answer 
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alleged  that  in  the  assessment  roll  accompanying  such  warraBt, 
among  other  persons  under  the  "vrords  ^'non-residents"  the  said 
plaintiffs  by  the  name  of  the  '^  Ebrlem  Railroad"  in  the  worda 
and  figures  following : 

'^  Harlem  Railroad,  Acres.         Real.  Taac 

6  miles  track  and  3  stations,      56.  60,000.      220,88." 

were  assessed  and  taxed  for  real  estate  owned  by  them  in  the 
said  town  of  Bedford,  to  the  quantity  of  fifty-six  acres  of  land, 
composed  of  six  miles  of  their  track  and  three  stations ;  which 
property  was  valued  at  $60,000,  and  a  tax  imposed  thereon  of 
$220,88 ;  that  the  defendant  after  receiying  the  said  tax-war- 
rant and  assessment  roll,  proceeded  to  collect  the  same  in  the 
sud  town  of  Bedford,  pursuant  to  the  laws  and  statutes  of  this 
state.  That  being  unable  to  obtain  payment  of  the  said  tax, 
he,  on  the  5th  day  of  February,  1853,  at  Eatonah  station  in 
the  said  town  of  Bedford,  found  the  said  two  freight  cars  be- 
longing to  the  plaintiffs,  standing  empty  on  the  side  track  of 
their  rulroad,  and  levied  upon  and  sold  the  same,  and  subse- 
quently sold  one  of  the  said  cars,  at  public  auction,  in  the 
manner  directed  by  the  statute,  to  satisfy  the  said  tax,  and  that 
the  same  was  bid  off  by  B.  Bailey,  in  behalf  of  the  plaintiffs, 
for  $240.  That  the  other  car  had  been  returned  to  the  plain- 
tiffs. The  cause  was  tried  at  the  Westchester  circuit,  in  Sep- 
tember, 1858,  before  Hon.  S.  B.  Strong,  justice,  when  a  verdict 
was  taken  for  the  plaintiffs,  subject  io  the  future  direction  ot 
the  said  justice. 

JS.  Bailey,  for  the  plaintiffs. 

/.   W,  Tompkins,  for  the  defendant* 

S.  B.  Strong,  J.  The  warrant  under  which  the  defendant 
claims  a  justification  for  seizing  and  selling  the  plaintiffs'  cars 
in  the  town  of  Bedford,  required  him,  as  collector  of  that  town, 
to  collect  from  the  several  persons  named  in  the  assessment 
roll  annexed  to  it  the  several  sums  mentioned  in  the  last  ool- 
nmn  on  each  pftge,  opposite  to  their  respective  na$ne9:  and 
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authorizes  him,  in  case  any  of  them  should  refuse  or  neglect  to 
pay  such  sum,  to  levy  the  same  by  distress  and  sale  of  his 
goods  and  chattels.  The  defendant  insists  that  the  plaintiiTs 
are  named  in  the  assessment  roll  annexed  to  his  warrant,  and 
that  therefore  he  was  authorized,  on  their  refusal  to  pay  the  tax, 
which  was  proved  on  the  trial,  to  take  and  sell  their  personal 
property  in  the  town  of  Bedford.  The  plaintiflfs  contend  that 
they  are  not  named  at  all  in  the  roll ;  or  that  if  they  are,  there 
is  sufficient  in  that  paper  to  show  that  it  was  done  without  com- 
petent authority.  If  the  plaintiffs  are  right  in  either  of  these 
positions,  the  alleged  justification  must  fail.  The  warrant  does 
not  authorize  the  seizure  or  sale  of  the  property  of  persons  not. 
named,  or  whose  names  it  is  apparent  from  the  face  of  the 
papers,  the  assessors  had  no  right  to  set  down.  What  is  stated 
in  the  roll,  so  far  as  it  relates  to  the  plaintiffs,  is  in  a  part  of  it 
separate  from  the  assessment  of  the  property  of  the  taxable 
inhabitants  of  the  town,  in  a  first  column,  headed  "  non-resi- 
dent," and  in  the  foUowlDg  words  :  '*  Harlem  Rail  Road,  about 
6  miles  track  and  three  stations."  The  jury  found  by  their 
verdict  that  the  plaintiffs  are  generally  designated  as  ^'The 
Harlem  Rail  Road" ;  and  although  that  is  not  their  corporate 
name,  yet  it  resembles  it  sufficiently  to  denote  the  company  if 
it  is  apparent  that  it  was  so  intended  by  the  assessors.  Its 
direct  and  more  appropriate  application  is  to  the  road  itself,  and 
the  defendant  was  not  authorized,  nor  am  I,  to  interpret  it  as 
the  nominative  of  the  company,  without  some  correspondent 
evidence ;  and  in  this  case  there  was  none.  I  am,  however,  un- 
willing to  decide  this  case  simply  upon  verbal  criticisms,  and 
shall  therefore  consider  the  more  substantial  question,  whether 
the  assessors  are  authorized  by  the  statute  to  insert  the  names 
of  non-resident  owners  in  their  rolls. 

It  is  apparent  from  the  first  section  of  title  1  of  the  chapter 
of  the  revised  statutes  relative  to  the  assessment  and  collec- 
tion of  taxes,  that  it  was  designed  to  make  provision  for  the 
assessment  and  taxation  of  all  lands  and  all  personal  estate 
within  this  state,  subject  to  certain  exemptions  which  are  inap- 
plicable to  this  case.    By  the  2d  title  of  the  same  chapter,  the 
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lands  in  each  ward  and  town  are  divided  into  two  claesea; 
those  of  residents,  and  of  non-residents.  There  is  no  other 
specification  or  distinction.  It  is  trae  that  the  third  section  of 
this  title  defines  the  ^'  lands  of  non-residents"  as  unoccupied 
lands  not  owned  by  a  person  residing  in  ihe  town  or  ward  where 
the  same  are  sitoated ;  and  it  was  contended  by  the  counsel  fcHr 
the  defendants  that,  as  the  road  was  confessedly  occupied  by 
the  plaintiffs,  as  was  stated  in  their  complaint,  the  proyisioiM 
of  the  statute  relatiye  to  the  assessment  of  non-residents  were 
inapplicable.  That  might  be  so,  if  the  word  ''  unoccupied"  was 
used  to  distinguish  ar  part  only  of  the  lands  of  non-residents. 
If  that  had  been  the  design,  the  article  ^the"  should  have  been 
prefixed  to  the  word  "unoccupied."  As  the  sentence  stands, 
"  unoccupied  lands,  not  owned  by  a  person  residing  in  the  ward 
or  town"  may  well  be  considered  as  a  phrase  and  its  definition. 
The  statute  may  thus  be  construed  to  mean  the  absence  of  resi- 
dentiary occupation  by  the  owner.  That  this  is  the  true  con- 
struction, is,  I  think,  evident  from  the  foUowing  considerations. 
There  is  no  provision  in  the  statute,  for  the  assessment  of  the 
lands  of  persons  residing  out  of  the  ward  or  town,  whether 
occupied  in  fact  or  vacant,  except  as  the  lands  of  non-residents. 
The  article  of  the  revised  statutes  in  which  the  provision  is 
inserted  purports  to  designate  the  place  in  which  property 
generally  is  to  be  assessed.  No  exception  is  mentioned,  sad 
there  can  be  no  reason  why  any  should  be  inferred.  There  is 
no  provision  in  the  statute,  nor  in  any  subsequent  act,  for  die 
collection  of  unpaid  taxes,  except  upon  the  lands  of  residents  or 
non-residents  as  designated  by  the  statute.  The  unpaid  tax  on 
the  land  of  a  resident  may  be  imposed  the  foUowing  year  upon 
the  same  land ;  and  by  the  fifth  section  of  the  aet  of  April  10, 
1850,  if  that  and  the  tax  for  the  succeeding  year  shaU  remain 
unpaid  or  uncollected,  the  same  proceeding  ehaU  be  had  thereon 
as  if  it  was  the  land  of  a  non-resident.  When  the  tax  upon  the 
land  of  a  non-resident  remains  unpaid,  the  land  may  be  eventu- 
ally sold  by  the  state  comptroller.  AU  these  provisions  have 
reference  to  the  designation  used  in  the  statutes,  and  if  they  do 
not  embraee  the  lands  actually  occupied  by  non-residents,  they 
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cannot  be  assessed ;  or,  should  they  be  assessed,  there  is  no 
provision  to  coerce  the  ultimate  payment  of  the  tax.  The  27th 
section  of  the  8d  title  of  the  chapter  of  the  revised  statutes  prey- 
viding  for  the  imposition  and  collection  of  taxes  makes  provision 
for  the  eventual  collection  of  taxes  on  any  farm  or  lot  of  land 
assessed  to  a  resident^  which  '^  shall  be  returned  as  unpaid,  in 
consequence  of  such  premises  becoming  vacant  by  the  removal 
of  the  occupant."  This  has  reference  to  his  removal  from  the 
ward  or  town,  and  implies  that  such  removal  would  put  an  end 
to  the  occupancy,  as  the  term  is  used  in  the  statute.  There  are 
other  provisions  in  the  statute,  confirmatory  of  this  interpreta- 
tion, but  I  deem  it  unnecessary  to  quote  them. 

The  remaining  question  is  whether  the  assessors  are  author- 
ized to  name  in  their  rolls  the  actual  or  supposed  owners  of 
what  the  statute  denominates  non-resident  lands.  They  are 
expressly  required  to  set  down  in  a  particular  column  the  names 
of  all  the  taxable  inkabiiants  of  their  town  or  ward.  There  is 
no  provision  requiring  or  authorizing  them  to  set  down  the 
names  of  non-residents.  On  the  contrary,  they  are  required  to 
insert  in  a  column,  similar  to  that  containing  the  names  of  the 
residents,  and  apparently  as  a  substitute  therefor,  descriptions 
of  the  lands  of  such  non-residents.  The  only  reference  to  the 
names  of  the  owners  is  in  the  provision  for  the  description  of  a 
subdivision  of  a  tract,  where  they  are  required  to  put  down  in  a 
first  column  the  number  of  the  ]ot  without  the  name  of  the 
owner.  By  the  26th  section  of  title  2,  the  assessors  are  required 
to  certify,  and  by  fhe  8th  section  of  the  act  of  April  15, 1851, 
they  are  required  to  swear,  that  their  assessment  roll  contains  a 
true  statement  of  the  aggregate  amount  of  the  taxable  personal 
estate  of  each  and  every  person  flamed  in  the  said  roll,  over 
and  above  the  amount  of  his  debts  and  taxable  stocks.  Now, 
as  they  cannot  insert  in  their  roll  the  amount  of  the  taxable 
personal  estate  of  non-residents,  this  provision,  construed  liter- 
ally, implies  that  their  names  should  not  be  inserted  at  all.  If 
it  had  been  designed  that  such  names  should  be  inserted,  the 
application  of  this  part  of  the  certificate  and  oath  should,  and 
no  doubt  would,  have  been  expressly  restricted  to  residents. 
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The  reason  why  the  names  of  residents  sbonld  be  inserted  in 
the  roll,  and  those  of  non-residents  omitted,  is  palpable.  The 
assessors  have  general  jorisdiction  to  assess  the  property  and 
thereby  effectuate  the  imposition  of  a  tax  upon  the  residents  of 
their  respective  towns  and  wards.  A  mistake  as  to  their  prop- 
erty would  not  vitiate  the  assessment,  nor  sboiild  it,  as  all  resi- 
dents  know  where  they  are  liable  to  be  assessed,  and  where  to 
go  to  ascertain  whether  their  property  has  been  over  estimated, 
and,  if  so,  obtain  the  appropriate  correction.  But  the  assesson 
have  not,  and  should  not  have,  any  such  general  jurisdiction  as 
to  non-residents.  None  such  is  conferred  by  the  statute,  nor 
can  they  take  it  by  implication.  The  statute  gives  them  joris- 
diction over  the  land  only ;  to  assess  that.  If  it  had  conferred 
upon  them  the  power  to  assess  the  land  to  non-residents  by  name, 
their  action  could  not  be  impeached  collaterally ;  nor  could  they 
be  rendered  liable  for  a  wrong  judgment ;  nor  could  any  minis- 
terial officer,  for  enforcing  it.  Thus  a  non-resident,  taxed  for 
land  to  which  he  had  no  title,  would  be  nearly,  if  not  wholly, 
remediless,  and  that  too  in  a  case  where  he  had  no  reasonable 
preventative.  Not  having  any  land  in  the  town  he  would  not 
have  had  any  reason  to  make  a  preliminary  examination  of  the 
assessment  roll.  If  however,  it  had  been  designed  to  confer  a 
qualified  jurisdiction  over  non-residents,  limited  to  those  who 
might  own  lands  in  the  town,  the  difficulty  would  be  shifted,  bat 
it  would  be  still  very  great.  If  there  should  be  a  mistake,  and 
the  wrong  person  assessed  as  owner,  the  assessment  and  tax 
would  be  null  and  void,  and  innocent  persons,  who  were  compelled 
to  act,  might  be  subjected  to  ruinous  litigation.  Now,  all  these 
difficulties  may  be  avoided  by  construing  the  statute  to  direct 
what  its  language  purports,  and  nothing  more — ^that  in  the  case 
of  a  non-resident  the  land  shall  be  assessed,  without  naming 
the  owner.  There  can  be  no  mistake  as  to  the  land.  The  assess- 
ment upon  that  would  be  valid,  whoever  might  be  the  owner. 
The  actual  owner  knows  where  his  land  lies,  and  where  it  should 
be  assessed.  He  also  knows  where  to  inquire  as  to  the  value 
put  upon  it,  and  where  to  obtain  a  correction,  if  any  should  be 
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proper,  and  where  to  pay  his  tax.  No  injustice  would  there- 
fore be  done  to  him,  if  he  should  exercise  due  caution,  and  pay 
his  tax  when  and  where  it  ought  to  be  paid. 

There  is  nothing  in  the  ai&dayit  as  to  unpaid  taxes,  which  the 
collector  is  required  to  make,  at  variance  with  this  construction 
of  the  statute.  Ho  is  required  to  swear  that  he  has  not,  upon 
diligent  inquiry,  been  ablo  to  discover  any  goods  or  chattels  be- 
longing to,  or  in  the  possession  of,  the  person  charged  with,  or 
liable  to  pay,  such  sums,  whereon  he  could  levy  the  same.  If 
the  assessors  a^e  not  authorized  to  name  non-resident  owners, 
no  person  is  charged  with,  nor  rendered  liable  to  pay,  the  taxes 
imposed  upon  their  lands.  Nor  can  the  collector  levy  the  tax 
upon  any  personal  property  of  non-residents,  as  his  warrant 
only  authorizes  him  "in  case  any  person  named  in  the  assess- 
ment roll  shall  refuse  or  neglect  to  pay  his  tax,  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  such  person.'' 
(1  R.  S.  396,  §  37,  sub.  5.)  I  have  mentioned  one  class  where 
the  assessors  are  expressly  prohibited  from  setting  down  the 
names  of  non-resident  owners.  Clearly,  the  collectors  are  not 
authorized  to  levy  upon  the  personal  property  of  such  owners ; 
nor,  as  I  conceive,  can  they  do  so  upon  the  property  of  any  non- 
residents. If,  therefore,  the  affidavit  has  any  reference  to  the 
taxes  on  the  lands  of  non-residents,  the  collector  can  safely 
make  it,  as  to  them,  m  all  cases  where  the  taxes  have  not  been 
voluntarily  paid. 

In  the  case  under  consideration  the  land  was  assessed  as  the 
property  of  non-residents.  The  want  of  the  requisite  power 
to  seize  and  sell  their  personal  property  was  apparent  upon  the 
face  of  the  instrument,  to  which  the  warrant  referred  as  explan- 
atory of  the  directions  which  it  contained.  The  presumption 
that  every  one  must  be  acquainted  with  the  law  applicable  to 
his  own  conduct,  is  necessary  to  the  due  administration  of  jus- 
tice, although  in  many  instances,  and  probably  in  that  now  under 
consideration,  it  is  a  strange  one,  and  may  operate  very  hard. 

Upon  the  whole,  I  am  satisfied  that  the  defendant  had  no 
authority  to  levy  upon  the  perscmal  property  of  tb^  plainti8il» 

Vo?u  XVI,  88 
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A  Verdict  and  consequent  judgment  must  therefore  be  entered 
for  the  plaintiffs,  for  the  amount  paid  by  them,  or  in  their  be- 
half, to  the  defendant. 

[Suffolk  Special  Tbrm,  December  12, 1868.    8.  9-  Strang,  Jostiee.] 


Stimson  vs.  Huggins. 

The  811th  section  of  the  code  contemplates  the  entry  of  the  Judgment,  in  the 
jadgment  book,  and  the  making  up  and  filing  of  the  Judgment  roll,  prior  to 
the  adjustment  of  the  costs,  and  the  insertion  thereof  in  the  judgment  Bat 
if  the  clerk  irregularly  adjusts  the  costs,  without  notice  to  the  party,  and 
inserts  the  same  in  the  entry  of  judgment,  this  will  not  affect  the  regnlarity 
and  validity  of  the  docket  of  judgment 

The  clerk's  authority  to  adjust  the  costs  is  not  derived  fVom  the  act  of  giviBg 
notice  to  the  party.  If  he  adjusts  the  costs,  and  inserts  the  amount  in  the 
entry  of  judgment,  without  notice  to  the  other  party,  it  can  only  be  regarded 
as  an  irregularity,  not  affecting  the  authority  of  the  clerk,  or  the  Talidity 
of  the  judgment 

4.nd  the  only  consequences  resulting  from  such  irregularity  wiU  be,  to  order* 
re-adjustment  of  the  costs,  at  the  expense  of  the  party  omitting  to  give  the 
notice,  and  to  compel  such  party  to  pay  the  costs  of  a  motion  to  obtain  a 
re-adjustment 

This  was  an  appeal  fropi  an  order  made  at  a  special  tenD, 
setting  aside  the  adjustment  of  costs  under  §  311  of  the  code, 
also  t)ie  jvidgment,  execution,  and  all  subsequent  proceedings,  for 
irrjBgularity,  with  costs  of  motion.  The  facts  of  the  case  an^ 
that  the  plaintiff  rccoyered  a  Tcrdict  of  $51,86  damages,  ^  the 
circuit  in  Delaware  coi^^nty,  in  June,  1853,  against  the  defend- 
ant; the  plaintiff's  attorneys  afterwards  proceeded,  and  had  the 
costs  adjusted  by  the  clerk  of  said  county,  and  inserted  in  the 
judgment,  without  giving  notice  thereof  to  the  defendant's  attor- 
ney ;  the  judgment  was  thereupon  docketed  for  the  amount  of 
the  damages  and  costs,  and  an  execution  issued  thereon  to  the 
sheriff  of  Delaware  county  against  the  property  of  the  defend- 
ap,t.  The  defendant's  attorney  subsequently  made  a  motiQa 
asking  to  set  aside  the  judgment,  ezecutioni  and  all  sidwequent 
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ptoceedings,  for  irregularity,  and  that  an  order  be  granted  di- 
rectbg  the  adjustment  of  costs,  as  required  by  §  811  of  the  dode. 

A.  ^  tt  Parker^  for  the  appellant 

Grant,  for  the  respondent 

By  the  Court,  Grippen,  P.  J.  It  is  undisputed  that  the  plain- 
tiff's attorney  procured  the  costs  to  be  adjusted  and  inserted  in 
the  judgment  by  the  clerk,  without  notice  thereof  to  the  defend- 
ant's attorney.  By  the  order  appealed  from,  the  entire  judg- 
ment, as  well  as  the  adjustment  of  the  costs  and  all  subsequent 
proceedings,  are  set  aside,  with  costs  of  the  motion.  In  order  to 
arrive  at  a  proper  decision  of  the  questions  raised  upon  this  ap- 
peal, it  is  necessary  to  recur  to  the  provisions  of  the  code  regu- 
lating the  proceedings  in  an  action  upon  the  recovery  of  a  verdict 
8t  the  circuit. 

The  first  step  to  be  taken  after  verdict  rests  with  the  clerk  of 
the  court.  His  duty  is  to  make  an  entry  in  the  minutes,  speci- 
fying the  time  and  place  of  trial ;  the  names  of  the  jurors  and 
witnesses ;  the  verdict,  and  either  the  judgment  rendered  thereon, 
or  an  order  that  the  cause  be  reserved  for  argument  or  further 
consideration.  If  a  different  direction  be  not  given  by  the  court, 
the  clerk  must  enter  judgment  in  conformity  with  the  verdict 
(Code,  §  264.)  The  judgment  to  be  thus  entered  by  the  clerk 
he  is  required  to  enter  in  the  judgment  book,  which  it  is  his 
duty  to  keep  among  the  records  of  the  court.  {Id.  §}  279,  280.) 
Immediatdy  on  entering  the  judgment,  unless  the  party  or  his 
attorney  shall  furnish  the  clerk  a  judgment  roll,  he  is  required  to 
attach  the  summons,  pleadings,  and  copy  of  the  judgment,  with  the 
verdict,  together,  and  file  the  same,  which  shall  constitute  the  judg- 
ment roll.  (§281.)  A  strict  compliance  with  the  foregoing  provis- 
ions of  the  code  would  seem  to  make  it  the  duty  of  the  clerk  to 
enter  a  judgment  on  the  verdict  and  make  up  and  file  a  judgment 
roll  ifhmediately  on  receiving  the  verdict,  unless  otherwise 
ordered  by  the  court  This  however- itf  not  so  regarded,  and 
such  is  not  the  practiiCe.    In  practice  the  judgment  roll  is  not 
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usually  made  up  and  filed  until  the  costs  are  adjusted,  and  tbe 
party  is  prepared  to  have  the  judgment  perfected  and  docketed. 
We  do  not  consider  the  provisions  of  the  code  regulating  the 
mode  of  entering  the  judgment,  and  the  making  up  and  filing  s 
judgment  roll,  as  imperative,  but  as  merely  directory.  Previous 
to  actually  docketing  the  judgment,  the  prevailing  party  may 
have  his  costs  inserted  in  the  judgment,  upon  two  days'  notice 
to  the  other  party.  The  language  of  the  code  is,  *'  that  the  clerk 
shall  insert  in  the  entry  of  judgment,  on  the  application  of  the 
prevailing  party,  upon  two  days'  notice  to  the  other  party,  the 
sum  of  the  charges  for  costs,  including  the  fees  of  officers  and 
necessary  disbursements,  &c."  (§  311.)  The  language  of  this 
section  clearly  indicates  that  the  judgment  has  previously  been 
entered.  The  clerk  is  directed  to  insert  the  costs  in  the  entry 
of  the  judgment ;  not  to  insert  the  costs,  and  then  enter  the 
judgment.  On  a  careful  examination  of  the  provisions  of  the 
code,  it  seems  to  contemplate  the  entry  of  the  judgment,  in  the 
judgment  book,  and  the  making  up  and  filing  the  judgment  roll, 
prior  to  the  adjustment  of  the  costs,  and  the  insertion  thereof  in 
the  judgment.  In  conformity  with  this  view  of  the  law,  a  pro- 
vision is  made  for  the  interest  which  may  accrue  on  the  verdict 
from  the  time  it  is  rendered  until  judgment  is  finally  entered 
thereon ;  and  the  clerk  is  required  to  compute  the  interest  and 
add  it  to  the  costs  of  the  party  entitled  thereto.  (§  810.)  The 
code  also  directs  that  on  filing  a  judgment  roll  upon  a  judgment  it 
fnaj/  bcf  docketed  with  the  clerk  of  the  county  where  it  was  ren- 
dered, (i  282.)  This  section  is  entirely  in  harmony  with  the 
preceding  sections ;  it  does  not  require  that  the  judgment  shaU 
be  docketed  at  the  time  of  filing  the  judgment  roll ;  it  merely 
provides  that  it  may  be  done.  Nothing  appears  in  the  papers 
on  which  the  motion  was  founded,  going  to  show  any  irregularity 
in  the  entry  of  judgment,  or  in  making  up  and  filing  the  judg- 
ment roll.  So  far  the  proceedings  on  the  part  of  the  plaintiff* 
appear  to  have  teen  entirely  regular.  It  follows  therefore  that 
the  order  setting  aside  the  entry  of  judgment  is  unauthorised 
and  should  be  reversed.  As  to  the  next  question  raised  upon 
this  appeal,  there  is  no  doubt  that  the  costs  were  irregularly 
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adjusted  and  inserted  in  the  judgment.  No  notice  of  the  appli- 
cation to  the  clerk  to  insert  the  costs  in  the  entry  of  judgment 
was  given  to  the  defendant's  attorney,  as  required  by  }  811  of  the 
code.  If  howeyer  the  judgment  was  properly  entered  and  is  allow- 
ed to  stanid,  then  there  is  no  possible  necessity  or  excuse  for  setting 
aside  the  docket  of  the  judgment  and  subsequent  proceedings. 
Ample  justice  may  be  done,  and  the  defendant's  rights  fully  pro- 
tected, without  taking  that  step.  If  the  docket  is  set  aside,  the 
plaintiff  will  be  deprived  of  the  security  which  he  may  have  ac- 
quired by  that  proceeding.  Unless  the  irregularity  is  such  as 
to  partake  of  the  essence  of  the  act  of  docketing  the  judgment,  it 
should  not  be  regarded  as  affecting  its  validity.  It  is  undoubtedly 
the  duty  of  the  party  entitled  to  costs,  to  give  the  other  party  two 
days'  notice  of  the  application  to  the  clerk,  to  have  such  costs 
inserted  in  the  entry  of  the  judgment.  It  is  equally  the  duty 
of  the  clerk  not  to  adjust  or  insert  the  costs  in  the  entry  of 
judgment  until  such  notice  has  been  given.  The  plain  language 
of  the  code  requires  the  clerk  to  insert  in  the  entry  of  judgment 
on  the  application  of  the  prevailing  party  upon  two  days'  notice 
to  the  other,  the  sum  of  charges  for  costs,  &c. 

The  essence  of  the  thing  required  to  be  done  is  the  insertion 
of  the  costs  in  the  entry  of  the  judgment,  and  not  the  notice  of 
the  application  to  have  it  done.  The  statute  in  such  a  case 
should  be  regarded  as  merely  directory,  and  not  as  imperative. 
A  statute  which  directs  a  thing  to  be  done  in  a  certain  time, 
without  any  negative  words  restraining  its  being  afterwards 
done,  will  as  a  general  rule  be  regarded  as  directory,  and  not  as 
a  limitation  of  authority.  {SmiiKs  Cam.  i  670.  Pond  v.  Ne- 
gus, 8  Mass.  Rep.  282.) 

There  are  no  negative  words  used  in  the  provisions  of  the 
•code,  restraining  the  clerk,  or  rendering  void  his  acts,  in  case  the 
costs  are  adjusted  and  inserted  by  him  in  the  entry  of  judgment, 
without  the  required  notice  to  the  other  party. 

It  is  an  obvious  principle  that  prevails  in  the  construction  of 
statutes,  to  carry  into  effect  the  intent  of  the  legislature  and  to 
secure  the  object  intended  to  be  secured  by  the  statute.  The 
substance  of  the  thing  to  be  done  by  the  clerk  is  the  insertion 
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of  (he  costs  in  the  entry  of  judgment ;  the  notice  to  the  other 
party  is  merely  collateral  to  the  principal  act.  The  6bje6t  of 
the  notice  is  to  protect  the  party  against  the  allowance  of  illegal 
and  unjust  charges ;  bat  if  the  notice  is  omitted  to  be  given  it 
does  not  affect  the  essence  of  the  act  required  to  be  performed 
by  the  clerk,  to  wit,  the  insertion  of  the  costs  in  the  entry  of 
judgment.  The  clerk  is  substituted  by  the  code,  in  the  place 
of  the  taxing  officer  under  our  former  system ;  if  he  finds  illegal 
items  in  the  bill  of  costs  presented  for  adjustment,  it  is  his  duty 
to  strike  them  out.  {Betding  v.  Conldin^  4  How.  Pr.  R.  199.) 
Justice  Barculo  holds  in  this  case  that  the  clerk  is  substituted 
in  the  place  of  the  taxing  officer,  and  although  the  word  "  tax"  is 
no  longer  used,  the  substance  of  the  duty  remains  the  same  as 
before  the  code.  Under  our  former  practice  an  irregular  taxa- 
tion never  was  allowed  to  affect  the  regularity  of  the  judgment. 
(7  Cowen,  412.  2  Wend.  244.  Orah.  Pr.  2d  erf.  238.)  If 
the  clerk  irregularly  adjusts  the  costs  and  inserts  the  same  in 
the  entry  of  judgment,  no  good  or  well  founded  reason  can  be 
discovered  why  it  should  any  more  affect  the  regularity  and  va- 
lidity of  the  docket  of  judgment  now  than  it  formerly  did.  If 
the  statute  directing  the  notice  of  adjustment  to  be  given,  is 
merely  directory,  (and  not  imperative,)  as  we  have  no  doubt  it 
must  be,  it  then  follows  that  the  act  of  adjusting  the  costs  by 
the  clerk  does  not  depend  for  its  validity  on  the  giving  of  the 
notice,  by  one  party  to  the  other.  The  power  or  authority  of 
the  clerk  to  perform  the  act  is  not  conferred  by  the  notice,  but 
by  the  law  itself.  The  remedy  of  the  party  entitled  to  have  the 
notice  of  adjustment  and  insertion  of  the  costs  in  the  entry  of 
judgment,  may  safely  rest,  in  the  right  to  compel  a  re-adjuat- 
ment,  at  the  expense  of  the  party  who  shall  obtain  such  inser- 
tion and  adjustment  without  giving  the  notice  required  by  }  811 
of  the  code. 

Justice  Gridlet,  in  the  case  of  Richards  v.  Sweetzer^  (4 
How.  Pr.  R.  414,)  decided  that  a  judgment  is  not  irregular,  or 
liable  to  be  set  aside,  because  the  two  days'  notice  of  the  appli- 
cation to  the  clerk  to  enter  the  costs  in  the  judgment  were  not 
given.    Also  the  same  learned  jurist,  in  the  case  of  Dix  v. 
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Palmer  and  others,  (5  How.   Pr.  Rep.  284,)  comes  to  the 
^ame  conclusiou  on  a  review  of  the  cases. 

We  are  aware  that  in  the  case  of  MitcheU  y.  Hall,  ( 7  Haiv. 
Pr.  Rep.  490,)  it  was  held  by  Justice  Barculo  that  the  clerk 
had  no  fLuthority  to  adjust  the  costs,  until  the  notice  of  two  days 
was  given.  This  case  holds  that  it  is  the  notice  which  confers 
liuthority  on  t^he  clerk.  It  is  remarkable  if  the  legislature 
i^teoided  tp  fittach  sp  much  potency  to  the  giving  of  the  two 
days'  notice,  that  they  did  not  indicate  it  by  some  express  words 
in  the  act.  If  it  was  intended  that  the  authority  of  the  clerk 
should  depend  upon  the  giving  of  notice  to  the  opposite  party, 
proof  of  its  having  been  given  should  be  made  to  the  clerk ; 
otherwise  he  ought  not  to  insert  the  costs  in  the  ji^gment  We 
do  not  concur  in  the  opinion  of  the  learned  justice,  that  the 
clerk  derives  his  authority  to  insert  the  costs  in  the  entry  of 
judgment  from  the  giving  of  the  two  days'  notice.  Before  the 
code  was  made,  the  taxation  of  costs  without  notice  was  an  ir- 
regularity, because  it  violated  a  standing  rule  and  the  practice 
of  the  court.  The  adjustment  of  costs  and  the  insertion  in  the 
entry  of  judgment  by  the  clerk  without  notice,  is  now  an  irreg- 
ularity, because  it  violates  the  requirements  of  §  811  of  the 
code.  We  are  of  opinion  that  the  clerk's  authority  is  not  derived 
from  the  act  of  giving  the  notice.  If 'the  clerk  adjusts  the  costs 
and  inserts  the  amount  in  the  entry  of  judgment  without  notice 
to  the  other  party,  it  can  only  be  regarded  as  an  irregularity  of 
the  party,  not  affecting  the  authority  of  the  clerk  or  the  valid- 
ity of  the  judgment.  The  only  consequences  arising  from  such 
irregularity  are,  to  order  a  re-adjustment  of  the  costs  at  the 
expense  of  the  party  omitting  to  give  the  notice,  and  to  compel 
such  party  to  pay  the  costs  of  a  motion  to  obtain  a  re-adjust- 
ment. It  is  obvious  that  many  times  a  delay  of  two  days  in 
docketing  a  judgment  will  entirely  defeat  the  party  recovering 
a  verdict  from  collecting  any  portion  of  it ;  ample  time  will  thus 
be  given,  to  create  liens  and  shifts  of  property,  by  which  the 
vigilant  creditor  may  be  entirely  defeated  in  obtaining  the  fruit 
of  his  litigation.  If  the  party  obtaining  a  verdict  desires  to 
enter  and  docket  his  judgment  without  delay,  for  the  purpose 
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of  reaching  the  property  of  his  adversary  and  thereby  securing 
the  demand,  we  are  unable  to  discover  any  prohibition  in  the 
code  taking  away  the  right  to  do  so.  The  former  practice 
allowed  the  party  to  enter  a  judgment,  and  give  notice  of  a  re- 
tazation  of  the  costs.  We  see  no  good  reason  to  change  the 
practice  in  that  particular. 

On  the  whole  case,  therefore,  we  are  of  opinion  that  the  order 
of  the  special  term  must  be  reversed,  but  without  costs  to 
either  party. 

Justice  Gray  gave  no  opinion. 

[Chenango  General  TebM|  Jannaiy  10,  1864.  Crifprn^  Skanttamd,  Qrwf 
and  Maun^  Jnstioet.] 


INDEX. 


ACOOft0. 

An  agreeroent  by  way  of  accord  exe- 
cutory, to  be  performed  at  a  future 
day,  with  a  tender  of  porfonnance, 
It  no  bar  to  an  action,  unless  perform- 
anoa  k  accepted.    TUia»  w,  AkoU, 


ACTION. 

1.  An  actkw  against  persons  Jointly 
«nd  severally  liable  upon  a  promis- 
sory note,  is,  to  all  intents  and  pur- 
poses, a  scTeral  action,  under  the 
code.  And  the  parties  to  such  ac- 
tion may  make  all  the  objections, 
and  enjoy  all  the  rights,  which  would 
be  allowable  in  a  several  suit.  Par- 
ktr  y.  Jaekson,  88 

2.  Where  an  action  sonnding  in  tort 
is  eommenced,  for  the  conversion 
•fa  promiasory  note,  and  the  plead- 
ings are  Ihimed  accordingly,  and  the 
•ttit  Is  tried  as  an  action  of  tort,  it 
is  too  late  for  the  plaintiff;  after  an 
appeal,  to  ask  that  the  complaint  be 
amended,  and  the  suit  regarded  as 
an  action  to  recover  the  avails  of 
the  note  as  money  had  and  received. 
Andretn  v.  B^nd,  688 

t.  The  code  baa  not  abolished  the  dis- 
tinction between  tort  and  aasoap- 
ait.  id 

Vol.  XVL  M 


ADTES8E  POSSBSBlt^Jt 

[.  Where  the  owner  of  land,  over 
which  a  stream  of  water  ran,  con- 
veyed the  land  to  S.  reserving  the 
stream,  but  for  nearly  thirty  years 
omitted  to  take  possession  of,  or  oc- 
cupy, the  stream ;  and  the  defend- 
ant and  his  grantors  diverted  the 
same,  and  had  an  uninterrupted  en- 
joyment of  the  water  during  that 
time,  for  the  purpose  of  supplying 
their  mill  on  adjacent  premises, 
which  enjoyment  was  open,  notori- 
ous and  exclusive;  Hd*/,  that  tliis 
adverse  enjoyment  was  sui&cient  of 
itself  to  support  a  title,  as  against 
a  grantee  of  the  original  owner. 
"   '  V.  Carter,  212 


2.  In  analogy  to  the  statute  of  limita- 
tions, the  law,  nnder  such  circum- 
stances, anthorixes  a  grant  Prom 
the  real  owner  to  be  pvaauBMd,  with- 
out other  proof  than  sncb  actual 
and  undisturbed  enjoyment         ib 


AGISTMENT. 

1.  Although  an  ^ptier  of  cattle  has 
no  Hen  for  the  keeping  of  the  ani- 
mals, unless  it  is  so  expressly  agreed, 
yet  ho  may  maintain  trespass  or  tro- 
ver against  a  stranger,  for  taking 
them  away.    3ast  v.  Pierce,       696 

2.  Where  the  plaintiff*  was  faired  by  the 
owner  of  a  cow,  to  pastare  her,  the 
owner  having  the  use  of  bar  for  hia 
teiUy«  and  dnviiag  bar  T 
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pastcre  to  liif  hooM  at  night,  for 
milkiDg,  and  returning  her  to  the 
pasture  in  the  moniiog ;  Held^  that 
ivhilo  the  cow  was  in  the  pasture,  in 
pursuance  of  tlie  agreement,  the 
plaintiff  was  to  be  regarded  as  an 
agister,  andjcould  maintain  trespass 
against  a  stranger  for  taldng  her 
out  of  his  possession.  ib 


AQREEMENT. 

1.  A  note  for  $4000,  dated  September 
28,  1847,  signed  by  D.  and  8.  as 
principals  and  three  other  persons 
as  sureties,  payable  on  demand,  was 
deposited  with  the  plaintiffs  by  D. 
under  an  arrangement  between  him 
and  the  plaintiff's  cashier,  that  it 
should  be  hold  as  colktteral  security 
for  drafts  drawn  by  him  on  the  differ- 
ent agents  of  his  firm,  D.  6l  S.  at 
Boston  and  Worcester.  The  plain- 
tiff had  notice  that  a  portion  of  the 
makers  signed  the  note  as  sureties 
for  the  others.  Under  this  arrange- 
ment the  plaintiff  discounted  the 
drafts  of  D.  and  8.  and  made  loans 
to  them  on  the  credit  of  the  note,  to 
the  amount  of  $82,850,  which  sum 
had  been  paid  prior  to  February, 
1849.  On  the  18th  of  that  month 
B.  and  H.  made  their  two  drafts 
upon  0.  B.  of  Worcester,  for  $1000 
each,  one  payable  in  fifty  days  aft«r 
date,  and  the  other  sixty  days  after 
date,  which  drafts  were  discounted 
by  the  plaintiff  for  the  drawers,  and 
were  subsequently  protested  for 
non-payment.  In  an  action  by  the 
plaintiff  upon  the  $4000  note,  claim- 
ing to  recover  of  the  makers  thereof 
the  amount  of  these  two  drafts,  on 
the  ground  that  they  were  liable  for 
all  the  indebtedness  of  D.  and  8. 
not  exceeding  $4000;  Held,  1.  That 
the  agreement  of  the  sureties  was 
that  they  would  become  responsible 
for  the  principalH,  for  money  to  be 
borrowed  by  them  of  the  plaintiff, 
to  the  amount  of  $4000,  and  no 
more,  payable  on  demand ;  that  D. 
6l  S.  had  no  authority  to  enlarge  or 
rary  the  liability  of  their  sureties, 
-without  their  consent,  by  pledging 
the  note  as  security  for  a  loan  made 
on  time,  or  for  money  advanced 
upon  their  drafts  on  a  third  person, 
payable  at  a  fbture  day.  2.  That 
the  contract  of  tho  sureties  could 
not  b«  trvatod  ■•  a  contlauiog  guar- 


anty ;  but  when  loans  to  the  i 
of  the  note  had  been  made,  the  ri- 
tality  of  the  instrument  was  s|ient ; 
and  that  when  the  amount  so  ob- 
tained had  been  reftinded,  it  became 
fundus  officio,  and  i^as  no  longer  a 
subsisting  scjcnrity  in  the  hands  of 
the  plaintiff  Parkbb,  J.  dissented. 
TV  Agtaeam  Bamk  v.  Streter,      82 

2.  The  defendant  applied  to  the  plain- 
tiff, a  broker,  to  obtain  for  him 
$1000  on  the  defendant's  land  at  8. 
at  7  per  cent,  payable  half  yearly. 
The  plaintiff  accordingly  advanced 
to  the  defendant  two  sums,  one  of 
$200  in  May,  1849,  and  the  other 
of  $800  on  the  2d  of  June,  1849,  and 
took  ftom  the  defendant  a  bond 
and  mortgage  dated  June  1, 1849, 
conditioned  to  pay  the  plaintilT 
$1000  in  three  years  fW>m  the  date, 
with  interest;  the  plaintiff  at  the 
same  time  giving  the  defendant  a 
receipt  certifying  that  he  held  a 
mortgage  of  tho  defendant  for 
$1000,  on  which  he  had  advanced 
$600,  and  which  he  agreed  to  as- 
sign or  satisfy,  on  the  payment  of 
the  $600  with  interest.  HeU,  that 
the  plaintiff,  when  he  lent  the  two 
sums  of  $200  and  $300  did  not  lend 
them  as  mortgagee,  and  with  the 
intention  of  waiting  for  payment 
until  the  mortgage  should  become 
due;  nor  with  the  intention  of  lend- 
ing the  rest  of  the  $1000;  but  that 
he  lent  them  as  a  broker  ftvquently 
does,  as  a  temporary  advance  to 
the  borrower,  until  it  could  be  as- 
certained whether  the  loan  of  $1000 
could  be  "obtained,"  or  not;  and 
that  the  loan  was  iiayable  on  de- 
mand, and  might  be  sued  for  before 
the  mortgage  became  due.  T}mptims 
y.  nsen,  466 

8.  A  parol  agreement  was  entered 
into  between  the  plaintifls  and  de- 
fendant, by  which  tho  former  were 
to  sell  to  the  latter  four  hogs,  which 
the  defendant  was  to  take  into  bis 
possession  and  slaughter  and  dren, 
and  pay  for  them  at  the  rate  of  $5 
per  hundred  weight,  to  be  secured 
by  an  approved  note.  The  boi»s 
wore  accordingly  delivered  to  the 
defendant,  and  taken  by  him  to  his 
slaughter  house,  and  killed  and 
dressed,  and  their  weight  found  to 
be  1611i  lbs.;  and  a  note  was  ten- 
derwi    to    the   plaintifls  for  tlie 
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anoant  of  the  pork  at  the  stipaUted 
price.  Held,  thai  there  was  a  full 
and  complete  delivery  of  the  prop- 
erty, within  the  statute  of  iVands ; 
that  the  title  vested  in  the  defend- 
ant, upon  his  offcrini:  to  comply  with 
the  conditions  of  his  agreement; 
and  that  the  plaintiff's  could  not 
rescind  the  contract  and  sue  for  the 
Talue  of  the  hogs.     Cfray  y.  Payne, 

277 

4.  On  the  1st  of  October,  1842,  R.  gave 
H.  a  contract  for  82}  acres  of  land ,  at 
$100  per  acre,  payable  in  install- 
ments as  follows:  $500  on  the  1st 
of  November,  1842 ;  $S00  on  the  1st 
of  May,  1843;  $1000  on  the  1st  of 
May,  1844;  $1000  on  the  Ist  of 
May,  1846 ;  $1000  on  the  Ist  of 
May,  1846,  and  the  balance  in  four 
equal  annual  payments  thereafter, 
with  annual  interest  fVom  May  1, 
1848.  It  was  also  agreed  that  when 
$2000  were  paid,  R.  should  give 
deeds  of  "certain  parts"  of  the 
tract,  and  receive  bonds  and  mort- 
gages. R.  also  stipulated  that  he 
would  "  see  that  Stanley-street  was 
continued  and  opened  to  said  H.'8 
northern  line."  And  H.  agreed  to 
continue  and  open  the  same  to  the 
road  on  the  south  line  of  lot  Ko.  87. 
And  at  the  expiration  of  the  term 
of  the  contract,  the  payments  hav- 
ing been  taWj  complied  with,  R. 
agreed  to  convey  the  premises  to 
H.  In  an  action  brought  by  R. 
upon  the  contract,  before  all  the 
pa3*ments  had  become  due;  Held, 
1.  That  as  the  final  deed  was  not 
to  be  executed  until  all  the  pay- 
ments were  made,  so  R.  was  not 
obliged  to  continue  and  open  Stan- 
ley-street until  such  payments  were 
completed;  and  that  his  omission 
to  open  the  street  was  no  defense  to 
the  suit.  2.  That  the  action  having 
been  commenced  before  the  last 
payment  had  become  due,  and  be- 
fore H.  was  entitled  to  a  conveyance, 
be  was  not  entitled  to  recoupe  the 
damages  sustained  by  htm  in  conse- 
quence of  tlie  failure  of  R.  to  con- 
tinue and  0|>cn  Stanley-street.  8. 
That  this  was  not  a  case  in  which 
the  law  wonid  infer  that  the  psr- 
ties  intended  the  street  should  be 
be  opened  within  a  reaumnble  time 
after  the  making  of  the  contract. 
4.  That  the  meaning  of  the  provis- 
ion in  the  con  tract' respecting  inUr- 
at,  was  not  tliat  interest  from  the 


1st  of  May,  1848,  should  be  paid 
only  upon  the  installment  wliicb 
became  due  after  May  1, 1846,  bnt 
that  all  the  installments  which 
should  become  due  after  the  1st  of 
May,  1848,  should  draw  interest 
from  that  date.  Mitghbll,  J.  dis- 
sented. The  Faxpter^  Loan  aind 
TruA  Co,  V.  Hwnl,  514 

5.  Aflrst  and  second  indorser  of  a  prom- 
issory note,  on  being  informed  by 
the  maker,  before  the  note  became 
due,  that  he  would  not  be  able  to 
pay  it,  at  maturity,  proposed  to  him 
that  he  should  make  an  assignment 
of  his  property,  giving  a  preference 
to  the  note.  The  assignment  was 
accordingly  made,  to  the  first  in- 
dorser and  another  person,  and  the 
indorsers  agreed  in  consideration 
thereof  to  pay  the  note,  and  look  to 
the  assignment  for  their  pay.  This 
promise  was  in  terms  joint,  and 
there  was  no  evidence  of  an  inten- 
tion that  it  should  not  create,  as 
between  the  indorsers,  a  Joint  obli' 
gation.  HtU,  that  the  relation  of 
the  parties  to  the  note,  as  first 
and  second  indorser,  was,  as  be- 
tween themselves,  terminated  by 
this  new  sgreement ;  and  that  nei- 
ther could  thereafter  have  recourse 
to  the  maker  of  the  note,  beyond  the 
assignment;  nor  could  the  second 
indorser  have  recourse  to  the  first, 
bej-ond  his  liability  as  assignee,  fiir- 
ther  than  to  enforce  the  payment  of 
one  half  of  the  debt.  WeOfaJH  v. 
Parsons,  645 

6.  Held  also,  that  the  verbal  agreement 
between  the  maker  and  the  in- 
dorsers was  not  invalid  for  want 
of  a  consideration,  nor  void  by  the 
statute  of  frauds.  ib 

7.  After  a  party  has  volnntarily  per- 
fonned  an  sgreement  alleged  to  be 
void  by  the  statute  of  frauds,  ho 
will  not  be  permitted  to  allege  that 
it  was  not  binding  upon  him,  and 
repudiate  it.  ib 

See  Pleading,  8,  4,  7,  8,  9, 10. 


ALIENa 

1.  The  section  of  the  revised  statutes 
'declaring  that  every  devise  of  any 
interest  in  real  estate  to  a  peiaon 
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irlio,  at  Uw  death  of  tte  fesfrntor, 
•ImII  he  «a  alien  not  anthorized  by 
aUt«tD  to  bold  real  eatate,  alMiH  be 
Toid,  aad  that  the  interest  so  de- 
Tiaed  rtiall  deaocnd  to  the  hefra  of 
the  testator,  is  coBfined  to  a  partic- 
uiar  ckaa  of  persona,  and  relates  to 
tiiehr  condition  at  the  death  of  the 
tesUtor.  It  docs  not  a|»ply  to  those 
who  are  bom  aliens,  after  his  death. 
Wadtmorik  t.  MK^rrwg^  Wi 

%  Therefore,  where  a  testator  de- 
Tised  lands  to  his  daughter,  for  life, 
and  to  her  lasne  In  fee,  and  she  aAer 
his  death,  married  an  aKen,  and 
died  leaviQgason,  bom  an  alien; 
Hdd,  that  socfa  son  took  the  estate, 
under  the  deriso,  as  against  the  tes- 
tator's hehv  at  law,  soltfect  to  the 
sight  of  gorerament  by  eacheat     ib 


APPEAL. 

1.  On  as  appeal,  when  the  relief  aoogfat 
is  the  reveital  of  the  judgment  or 
decree,  and  a  new  trial,  the  conrt  is 
to  talce  into  oonsideimtion  all  the 
testimony  giren  by  the  nnsnocesalVil 
party  which  waa  admitted,  even  er- 
Toneonsly,-  and  on  which  the  conrt 
below  acted  in  making  up  its  Judg- 
ment. And  this  for  the  reason  that, 
had  the  eridenee  been  exclnded, 
the  party  might  have  rcaerted  to 
other  proof.    Stvniam  t.  Wrikenoax, 


2.  The  only  exception  to  this  rale  Is 
where  the  court  can  see  that  no 
diflerent  state  of  thinga  cookl  pomi- 
bly  exbt»  on  a  new  trial  ib 

SeeCown. 


APPRAISAL. 
5br  kitnoAOa,  1  to  16,  U  io  89. 

A&RE8T. 

To  Justify  an  arrest,  by  a  ministerial 
officer,  and  those  acting  in  his  aid, 
under  a  process  of  the  court,  valid 
on  its  fiicc,  it  is  not  necessary  to  give 

'  dtherevidenee  than  thatftimished 
^  the  faaoaas  itislf.     dtary  t. 

208 


ABBITRATIOll  4319 


1.  ThepktetNr^onmcMed^mi 
against  the  defendant,  to  reeover 
damagca  forofeiflowi^g  his  feml,  by 
means  of  a  dam.  On  illag  a  atffat- 
latton  signedhy  the  respective  aflorw 
neya,  conainitiiig  thereto,  tke  ea— e 
waa  referred  to  three  persena,  to 
hear«iid decide theaaase.  Oneonbe 
refereea,  not  appearing  on  the  day 
of  trial,  a  atipulatlon  was  signed  by 
the  attemeyst  snbstitnting  two  other 
persons  aa  referees,,  with  the  aaaie 
power  and  antlierity  aa  if  they  had 
been  appointed  by  the  tmuU  aad 
providing  that  the  action  abetid  be 
then  tried  before  the  Ibnr  refereesa 
"  and  that  their«waid,  or  the  awwd 
of  a  Biijority  of  the  saM  refct^acs 
ahall  be  as  valid  and  cfeetnal  aa  If 
made  by  tlie  relbreea,  originally  ap- 
pointed by  the  court."  Theatipa- 
lation  waa  filed,  but  no  rule  waa 
entered  thereon.  A  trial  waa  bnd, 
and  a  decision  waa  asade  by  the  re- 
fereea,  by  which  they  found  that  the 
defendant  had  overflowed  the  plnin- 
tiff's  land,  by  the  erection  of  a  dam 
across  a  atrcam,  and  that  the  plain- 
tiff had  snstaiaed  daiwgea  thereby 
to  the  ana  of  $160.  MeU  that  the 
selection  of  few  pemona,as  referees, 
took  the  care  out  of  the  skatate  of 
1846»  rekiUve  to  the  referring  of 
cauaea,  and  converted  the  reference 
into  an  arbiirmiwus  and  that  an  actioii 
conKl  be  maiatained  upon  the  decia- 
ion.  as  aa  m^md.    Jtma  t.  Cm^^ 

676 

2.  Bdd  also,  that  It  was  no  otijection 
to  the  award,  that  it  did  not,  in 
wotds,  direct  the  payment  to  the 
pUiutlff;  by  the  defendant,  of  the 
amount  at  whtch  the  damagca  were 
assessed.  d 


Ml  he 


8.  iMd/«f«kr,that  it 
ohfected  to  the  awafd,  that 
done  by  the  dafeadmit  were 
rig^t,  and  WTongftal;  R  not 
ing  thai  there  waa  o«y 
befere  the  " 
Ject 


ASSAULT ,  ANI>  ZkTXXBX. 

1.  Where  in  an  action  Ibr  aaainlt  i 
hntlaiy^  tha  ^siMiHita'. 


ZffZflB. 


trial  that  tho  iiuories  compUiiied  of 
were  committed  on  a  recaption  of 
tho  plaintiff,  after  ono  escape,  and 
in  efforts  to  overcome  resistance, 
and  to  prerent  another  escape ;  tlie 
plaintiff  alleging  that  excessive  force 
was  used ;  Held  that  in  Wew  of  these 
ftu:ts,  the  onus  was  on  kirn  to  prove 
that  the  force  was  excessive.  Hen- 
ryr.  Lowell,  268 


ANP  ASSESSOBS. 


i.  It  is  the  duty  of  assessors  to  esti- 
mate and  assess  that  section  of  a 
railroad  which  lies  within  their 
town,  at  its  full  and  true  value.  In 
ascerUining  this  value,  tho  super- 
structure and  fixtures,  and  every 
thing  annexed  to  the  land  is  to  be 
taken  into  the  account.  But  whether 
tho  stock  of  the  company  is  above, 
or  below,  ]>ar ;  or  whether  the  busi- 
ness of  the  road  is  productive  or 
unproductive,  are  questions  with 
which  the  assessors  have  nothing  to 
do.  Atiany  and  West  Slockhidge 
Railroad  Co,  v.  7bir»  of  Canaan, 

2.  So  loag  as  iha  assessors  confine 
themselves  within  the  above  rule, 
however  grossly  they  may  err  in 
their  estimate,  their  valuation  is  con- 
clusive. Like  the  verdict  of  a  j  vy , 
the  amount  is  not  to  b^  questioned. 

ib 

8.  The  tax  based  upon  the  assessment 
Is  like  a  Judicial  sentence,  and  can 
only  bo  attacked  for  IVand,  or  an 
excess  of  jurisdiction.  ib 

4.  But  when  assessors,  after  estimat- 
ing and  assessing  that  part  of  a  rail- 
road lying  within  their  town,  with 
the  superstructure  and  erections 
thereon,  at  its  HiU  and  true  value, 
proceed  to  add  any  thing  to  the 
valuation,  by  reason  of  the  increased 
cost  of  the  road,  or  on  account  of 
its  income  or  productiveness,  so  flir 
they  transcend  their  authority,  and 
their  actis  void.  ii 

ft.  Whore  the  property  assesaed  Ja  a 
railroad,  the  omission  of  tho  assess- 
ors to  state  the  number  of  acres  of 


thoir  twni,  la  aotmok  a  dafbet  in 
their  proceedings  aa  to  depdve  them 
ofjorisdictioo.  ^ 

6.  In  such  a  case  U  seems  tho  require- 
ment of  the  statute  will  be  complied 
with  by  stating  the  number  of  miles 
of  road,  without  addhig  the  juanHif 
of  land.  ib 

7.  Assessors  are  not  authorized  by  the 
sUtute,  to  insert  in  tho  assessment 
rolls  the  na.mcs  of  non-resident  own- 
ers of  real  estate.  In  the  case  of 
a  non-resident,  the  land  is  to  be 
araessed,  without  naming-  the  owner. 
T/i£  New-  York  and  Barlm  Railroad 
Co.  V.  Lyon,    '    '  661 

&  Conaequeatiy  no  person  ischaned 
with,  nor  rendered  liable  to  pay,  the 
taxes  imposed  upon  the  lands  of 
non-rAidcnts.  ib 

9.  .fifor  can  the  collector  le^y  a  tax.npon 
any  personal  property  of  non-resi- 
dents ;  inasmuch  as  hia  warrant  only 
finthorizes  him  "In.caae  any  ponou 
named  in  the  assessment  roll  shall  re- 
fuse or  neglect  to  pay  his  tax,  to 
levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  such 
person."  ib 

10.  The  warrant  does  not  authorise 
the  seixure  and  aale  of  the  property 
of  persons  not  named,  or  whose 
names  it  is  apparent  from  tho  face 
of  the  papers  the  aasesaora  had  no 
right  to  set  down.  ib 

11.  In  such  a  case  tho  want  of  tho 
requisite  power  to  seize  and  sell  tho 
personal  property  of  the  person  as- 
sessed, appears  upon  tho  ftce  of  the 
instrument  to  which  the  warrant 
refers  as  explanatory  of  the  diroc« 
Uona  which  it  contaUtf.  ib 


A88IQK0B  AKD  ASSXOirp. 

ATTACHMENT. 

1.  Where  an  applioatkm  ia  madelo* 
JaeUee  of  Ibe  peaQSti^«&  «ttaab* 
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inent,  on  the  proand  that  the  de- 
fendant has  left  the  amntif  where  he 
last  resided,  with  intent  to  defVaud 
his  creditors,  the  plaintiff  must  state 
the  grounds  of  the  application  in 
his  own  affidavit,  and  then  ho  must 
prove  the  fetcU  and  circumstances  to 
establish  such  grounds,  either  by 
his  own  affidavit  or  that  of  some 
other  person  or  persons.  Stewart  v. 
BrowUf  867 

2.  Where  an  attachment  is  issued  by 
a  justice,  under  the  26th  and  27th 
,  sections  of  the  second  article  of  the 
title  of  the  revised  statutes  relating 
to  courts  held  by  justices  of  the 
peace,  the  justice  is  not  authorized 
to  issue  a  summons  upon  the  return 
of  the  attachment ;  but  must  enter 
Judgment  upon  the  attachment    ib 

8.  Where  plaintiflb  in  an  t^^achment 
direct  the  sheriff  to  take  property 
which  does  not  belone  to  the  de- 
fendant in  the  attadiment,  they 
thereby  render  themselves  liable,  in 
an  action  in  the  nature  of  replevin. 
Marsh  T.  Backus,  488 

4.  The  rule  is  the  same  as  that  which 
prevails  in  respect  to  a  takUig  of 
property  under  an  execuUon,         ib 


ATTAINDERS  AND  FORFEIT- 
URES. 

See  CONFiaCATED  ESTATB*. 
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BILL  OF  LADING. 

1,  Although,  fbr  the  purpose  of  reve- 
nue, every  master  of  a  boat  convey- 
ing |im|ierty  on  the  canals  is  re- 
quired to  exhibit  to  certain  collec- 
tors a  bill  of  lading,  signed  by 
himself  and  tlio  consignor,  the  sig- 
nature of  the  master  is  not  necessar}' 
to  give  the  bill  of  lading  effect  as  a 
commercial  instrument.  Dows  v. 
Greene,  72 

2.  If  a  bill  of  lading  is  signed  by  the 
consignor,  that  is  snfflclent  to  vest 
in  the  persons  to  whom  the  bill  of 


lading  la  delirered,  the  right  of 
property  as  consignees.  t^ 

See  CoNSioNoa  and  Consioitie,  1, 2. 


BISHOP. 
See  JcKisDicnoN. 


BONA  FIDE  PURCHASER. 

To  entitle  a  person  to  be  adjudged  a 
bona  fide  purchaser,  he  must  occr 
and  prove  that  he  paid  the  purchase 
money  before  notice.  Harris  y.  Ner'- 
ion,  254 


CANALS. 

The  question  whether  a  superintendent 
of  repairs  upon  the  canals  has  autho- 
rity to  confer  upon  another  the  right 
to  deposit  stone  upon  lands  appro- 

{)riated  for  the  Erie  canal,  and  ht- 
onging  to  the  state,  depends  upon 
the  66th,  66th  and  67th  regulationi 
of  the  canal  board.  And  where  a 
canso  turned  upon  the  nature  and 
effect  of  those  regulations,  but  the 
same  had  not  been  incorporated  into 
the  case,  the  court  held  that  it  could 
not  take  judicial  notice  of  such  regu- 
lations, nor  intend  that  they  were 
before  the  court  and  Jury;  and 
therefore  ordered  a  new  trial  Babtt^ 
er  V.  Aldridge,  181 


CERTIORARI 

.'  The  object  of  the  article  of  the 
revised  statutes  relating  to  "  writs 
of  certiorari  to  courts  of  special 
sessions,"  (2  R,  S,  717,)  is  to  pro- 
vide for  a  review  of  the  ^rial,  for 
the  purpose  of  correcting  such  er- 
rors as  may  have  been  committed. ' 
Whether  or  not  the  writ  shall  be 
allowed,  is  a  question  addressed  to 
the  judicial  discretion  of  the  judge 
towliom  the  application  is  made; 
and  his  detenninationi  upon  the 
application,  is  not  the  subject  of 
review,  in  the  supreme  court,  npoa 
certiorari.     The  People  w.  Meyer,  862 
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2.  Bnt  when  proceedings  are  com- 
nienccd  before  a  couaty  judge,  un- 
der the  article  of  the  revised  stat- 
utes relating  to  "writs  of  halteas 
corpus  and  certiorari  issued  to  inquire 
into  tho  cause  of  detention,"  and 
tliat  officer  makes  a  final  adjudica- 
tion upon  the  proceedings,  a  writ  of 
certiorari  may  be  issued  to  remove 
the  proceedings  into  the  supremo 
court  ib 


CHATTEL  MORTQAGE. 

1.  Where  tho  holder  of  a  chattel 
mortgage,  after  the  same  has  be- 
come forfuited  by  non-payment', 
places  what  purports  to  be  a  copy 
of  the  mortgage,  in  the  hands  of 
another,  as  evidence  of  his  authority 
to  take  the  property,  and  the  latter, 
by  his  agent,  takes  possession  of  the 
mortgaged  property,  and  sells  it  in 
pursuance  of  the  terms  of  tho  mort- 
gage, such  sale  will  not  be  rendered 
invalid  by  an  unimportant  variance 
between  tho  copy  and  the  original, 
where  the  possession  of  the  property 

•  is  not  fVaudulently  obtained  by  the 
presentation  of  the  instrument  as  a 
true  copy,  nor  such  possession  yield- 
ed on  that  ground.  Dane  v.  Mai- 
lory,  46 

2.  The  object  of  the  statute  allowing 
a  copy  of  a  chattel  mortgage  to  be 
made,  and  providing  that  it  shall  be 
evidence  of  certain  facts,  does  not 
require  an  exact  copy.  If  the  copy 
is  substantially  correct  the  purpose 
of  the  act  is  attained.  ib 

8.  Upon  the  fiiilure  of  tho  mortgagor 
in  a  chattel  mortgage  to  perform 
the  condition  of  the  mortgage,  the 
title  at  law  becomes  absolute  in  the 
mortgagee  and  his  assigns,  and  he 
or  they  may  sell  the  mortgaged 
property  at  private  sale ;  especially 
as  against  strangers.  ib 

4.  The  filing  of  the  statement  in  the 
town  clerk's  office,  by  way  of  renew- 
al of  a  chattel  mortgage,  as  required 
by  the  act  of  1883,  is  not  an  exten- 
sion of  credit ;  and  will  not  prevent 
the  mortagee  ftom  insisting  on  a 
forfeiture.  ib 

6.  By  a  written  contract  entered  into 
MwMB  N.  T.  aod  S<  p.  7.  tho  latter 


agreed  to  pay  the  former  $1800  in 
installments,  at  different  times,  and 
in  consideration  thereof  N.  T.  agre«rd 
that  8.  P.  T.  might  have  the  poHst'S- 
sion  and  use  of  a  certain  canal  boat, 
her  tackle  and  furniture,  unless  de- 
fault should  be  made  in  the  pay- 
ment of  the  sai(l  sum  of  $1800,  or 
some  part  thereof,  or  unless  8.  P.  T. 
should  do,  or  attempt  to  do,  any  of 
the  acts  by  such  agreement  prohib- 
ited ;  in  either  of  which  cases  N.  T. 
or  his  assigns  might  take  possession 
of  such  boat,  ^.  On  tht*  fnll  fmy- 
ment  of  the  said  sum  of  S1300  N. 
T.  was  to  execute  and  deliver  to  8. 
P.  T.  or  his  assigns,  a  bill  of  sale  of 
said  boat,  &c.  and  put  him  or  them 
in  possession.  8.  P.  T.  agreed  not 
to  transfer  or  attempt  to  transfer, 
the  boat,  without  the  consent  of  N. 
T.  or  to  do  any  thing  to  prejudice 
his  title.  In  case  default  should  be 
made  in  the  payment  of  the  said  snm 
of  $1800,  (^  any  part  thereof,  K.  T. 
was  to  have  the  right  to  take,  and 
sell  the  boat,  &c.  It  was  further 
provided  that  nothing  containeil  in 
said  contract  should  be  so  construed 
as  to  give  8.  P.  T.  any  right  or  title 
to  the  boat,  until  such  payment 
should  be  f\illy  made;  except  the 
right  to  possess  and  use  the  same, 
in  the  manner  and  upon  the  condi- 
tions in  such  contract  mentioned; 
Hddt  that  this  instrument  was  in  ef- 
fect a  chaUd  mortgage,  and  not  a 
mere  executory  contract  to  sell  the 
boat  and  give  title  upon  the  ])er- 
formance  of  a  condition.  Brewster 
V  Baker,  618 


CODE. 


Bie  Pbacticb,  18. 

WlTN£88. 


COMBHTMENT. 


1.  A  magistrate  has  no  authority  to 
order  a  person,  accnsed  of  a  criminal 
offense,  to  be  committed  until  a  sub- 
sequent day,  for  examination,  with- 
out the  accused  being  first  brouirht 
before  him.    PraUv.HiU,         808 

2.  Accordingly,  where  a  Justice  of  th0 
peace  issued  •  warrant  fyt  th«  tr* 
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rest  of  an  Indlvidiiftl,  upon  •  crini- 
nal  charge,  late  on  Saturday  night, 
with  an  indorsement  thereon,  direct- 
infc  that  tlie  accnaed  shonM  be 
oommitted  until  tlio  following  Mon> 
da}',  for  examination,  and  the  con- 
stable  arrested  the  accused  on  the 
same  evening  and  committed  him 
to  Jail  without  first  bringing  him 
before  the  Juatice ;  Hdd,  that  the 
justice  had  exceeded  his  authority, 
and  that  he,  together  with  the  con- 
stable and  his  assistants,  were  liable 
in  trespass.  ih 


OOMPTBOLLER  OF  THB  OITT  OF 
MEW-TOEK. 

1.  The  comptroller  of  the  city  of  New- 
Tork,  ss  an  officer  of  the  city  govern- 
ment, under  the  charter,  is  a  subor- 
dinate administrative  officer.  As 
comptroller,  he  has  no  right  to  ques- 
tion the  expediency,  policy,  Jndici- 
ciousness  or  discretion  of  the  legal 
acts  of  the  city  government;  or  to 
disregard  their  liabilities,  promises 
and  obligations.  T%t  PtepUt  ex 
nL  RtyrMdtt  v.  F^aggi  608 

2.  Thus,  where  the  corporation  enter- 
ed into  contracts  with  individuals 
for  the  performance  of  work  and  la- 
bor in  cleaning  and  paving  streets, 
which  contracts  had  been  duly  per- 
formed and  the  performance  accept- 
ed by  the  proper  department,  and 
the  debts  were  acknowledged  and 
ordered  to  be  paid,  by  the  proper 
branch  of  the  municipal  govern- 
ment, and  the  comptroller  directed 
to  draw  his  warrants  therefor  $  Held, 
that  it  was  the  duty  of  the  comp- 
troller to  draw  his  warrants  upon 
the  chamberlain  of  the  city,  for  the 
respective  sums  so  ordered  to  be 

•  paid.  And  that  upon  his  reftisal,  a 
mandamus  would  lie.  i^ 

8.  BOd  also,  that  it  was  no  objection 
to  the  granting  of  a  mandamus,  that 
the  doftfudant  alleged  in  his  return, 
In  general  terms,  that  the  contrac- 
ton  had  not  performed  the  cbntrpict 
In  manner  and  form  as  alleged ;  al- 
though the  defendant  might  have 
availed  himself  of  the  defense  that 
the  parties  had  not  performed  their 
eontrads,  had  fat  stt  it  1^  la  a  prep- 


C<MIFIBCAT8B  SSTATBft 

1.  EsUtes  forfeited  to  the  stale  hy 
acts  of  attainder  passed  previous  to 
the  treaty  of  peace  with  Great  Brit- 
ain of  September  8, 1788,  were  not 
divested  Ihmi  the  state  and  revMted 
in  the  former  ownera,  by  tfaat  trea- 
ty.   McGregor  v.  Comsiodt,         427 

2.  The  article  of  the  treaty,  respecting 
confiscated  estates,  embraced  only 
ftature  confiscations,  and  had  no 
reference  to  attainden  and  Ibrfeit- 
nres  which  had  already 
eomplete  and  ahadnte; 


OONSIDBBATKUr. 
See  Plsammo,  8,  4. 

CONSIGNOE  AND  CONSIGNBB. 

1.  Shippera,  upon  executing  shipping 
bills,  become  bailees,  either  of  the 
shippcn  or  of  the  consignees,  ae- 
cording  to  the  right  of  piiyeflj  as 
between  them.    Dom  v.  Greene,  72 


2.  And  as  between  the  shippers  and 
the  consignees,  the  latter,  when 
they  receive  the  bills  consigning  the 
property  to  them,  and  accept  the 
drafts  of  the  shipper,  upon  the 
strength  of  tho  consignment,  become 
factora  del  credere,  and  acquire  an 
interest  in  the  property,  whfch  can- 
not be  defeated  by  the  shippers,  or 
by  a  person  claiming  to  have  pur- 
'  chased  the  same  fh>m  them.        d 

8.  The  consignment  of  the  property, 
and  tho  advances  made  thereon  by 
the  consignees,  upon  the  credit  of 
th^  consignment,  will  vest  in  the 
consignees  the  right  of  property,  and 
the  constructive  possession  also,    ib 

4.  And  thoQgh  the  person  far  wham 
the  consignees  have  advanced  mo- 
ney upon  the  property,  may  have 
acted  flraudaleatly,  in  obtaining  the 
shipping  bills,  without  having  paid 
for  the  property,  yet  if  the  advaaees 
were  made  by  tho  conaigncea  la 
good  fkith  and  without  any  knowl- 
edge of  the  fraud,  the  sbiiman  trill 
toae  tlitir  rigfat  of  raalaKiiit^  tlie 


IKDSX. 


673 


yfoptffty,  and  their  title  will  be  dl- 
Tesled  as  against  the  consignees; 
who,  to  the  extent  of  their  advances, 
will  be  considered  hantt  fide  pur- 
chasers thereof.  ib 


CONSPIBACT. 
St9  Criminal  Law. 

CONSTITUTIONAL  LAW. 

1.  Statutes  are  Talid  which  give  reme- 
dies where  none  existed  before, 
through  defects  that  would  have 
been  fatal,  had  the  legislature  not 
interfered  and  given  a  perfect  rem- 
edy by  curing  intervening  irregn 
larities.  T%e  Syracuse  CUy  Bank 
V.  Davis,  188 

2.  In  such  cases  no  rights  are  inter- 
fered with  which  are  vested  in  such 
a  sense  as  to  come  within  the  rule 
that  forbids  the  interference  of  the 
legislature.  ib 

5.  Where  no  right  has  vested  in  a 
debtor  to  a  bank  to  be  absolved 
fVom  the  payment  of  the  debt,  but 
there  is  only  wanting  a  remedy^  and 
that  is  wanting  solely  by  reason  of 
certain  irreguUrities  and  defects  in 
the  organisation  of  the  bank,  the 
legislature  has  the  power  to  correct 
those  irregularities  and  defects,  by 
an  act  declaring  the.  bank  to  be  a 
valid  corporation,  and  to  have  been 
duly  organised.  ib 

4  The  act  for  the  relief  of  the  Syra- 
cuse City  Bank,  passed  February  6, 
1852,  was  valid  and  constitutional. 

lb 

6.  A  statute  which  does  not  profoss  to 
ereaie  a  banking  corpoimtion,  but 
merely  remedies  defects  in  the  or- 
ganiaiition  of  one  tdready  crtakd,  is 
not  a  violation  of  the  constitutional 
prohibition  against  granting  special 
charters  for  banking  purposes. 
(Omsl.  or^  8,  (  4.)  ik 

6.  The  law  of  Congress,  passed  in 
September,  1860,  known  as  tho 
ftigtfive  slave  act,  was  a  oonstitn- 
tfoaal  eaactaent    Hmry  v.  LowM^ 
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COKPORATION  OF  NBW-TORK. 

1.  A  person  owning  real  estate  in  the 
city  of  New-Tork,  and  paying  taxes 
on  it,  may  prosecute  an  action 
against  the  corporation,  on  behalf 
of  himself  and  other  tax-paying 
cltisens,  to  enjoin  them  fVom  ex- 
pending the  money  to  be  raised  by 
taxation,  in  repairing  or  paving  a 
street  in  a  manner  contrary  to  an 
express  law,  and  tending  to  add  to 
the  taxes  of  the  inhabitants.  Ed- 
11 0KD8,  X  and  Morris,  J.  dissented. 
De  Bmm  v.  Tfo  Mayor ,  4»e,  of  Ain/^ 
York,  892 

2.  Such  suit  need  not  be  instituted  by 
the  attorney  general ;  nor  is  it  neces- 
sary for  him  to  join  in  it.  Edmonds, 
J.  and  Morris,  J.  dissented.         ib 

8.  The  corporation  of  the  city  of  New- 
York  has  no  power  to  make  a  con- 
tract with  an  individual  for  the 
paving  of  streets,  without  advertis- 
ing for  proposals,  and  giving  it  to 
the  lowest  bidder.  i» 


COSTS. 
• 

1.  Appeals  to  the  supreme  court  from 
the  decrees  or  orders  of  surrogates 
are  left  to  be  governed  by  the  law 
in  force  previous  to  the  code,  as 
well  in  respect  to  costs  and  fees,  as 
in  other  particulars.  The  supreme 
court  therefore  has  the  power  to 
award  costs  against  either  party; 
and  the  costs  are  to  be  regulated  by 
the  fee  bill  applicable  to  tho  former 
court  of  chancery.  Brocheay  v. 
Brockway,  690 

2.  Such  costs  may  be  taxed  by  any 
justice  of  the  supreme  court,  at  any 
place  within  the  state*  & 

8.  The  application  to  have  them  taxed 
is  not  an  application  for  an  order, 
within  the  meaqiDg  of  sec.  401  of 
the  code.  It  is  not,  therefore,  * 
motion  *,  and  may  be  made  without 
tlie  limits  specified  i»  that  seotioD. 

ib 

4u  An  apipe«l  ittna  m  ordei<  of  M  sur- 
rogate, appointing  an  administrator, 
St  a  csflfudar  cause,  and  should  be 
so  tretfledf  in  the  ttsaiClte'Of  coetR 

ib 
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6.  From  an  order  of  a  sorrosate  ap- 
pointing an  administrator,  separate 
appeals  should  not  be  brought  by 
parties  opposing  such  appointment, 
as  next  of  kin,  whose  interests  and 
rights  are  the  same.  ib 

6.  Where  seyeral  parties  to  a  proceed- 
ing before  a  surrogate,  appeal  by 
different  attorneys  who  are  partners, 
they  are  entitled  to  only  a  single 
bill  of  costs.  ib 


7.  The  fact  that  the  appellate  court 
decides,  in  each  appeal,  that  the 
order  appealed  (torn  shall  be  re- 
versed with  costs,  will  not  prevent 
the  application  of  this  rule.  ib 

8.  It  is  erroneotu  to  charge  for  printed 
copies  of  the  case  and  imints,  Air- 
nisbed  the  court  and  served  upon 
the  opposite  party,  on  appeal,  by 
the/olio.  ib 

9.  The  rule  of  the  court  requiring  the 
'  papers  which  are  to  be  used  at  a 

general  term,  in  calendar  causes,  to 
be  printed,  renders  the  expense  of 
printing  a  necessary  disbursement, 
within  $  20  of  2  R.  S.  p.  683 ;  and 
the  party  is  confined  to  that  mode 
of  compensation.  ii 

8m  Pbacticc,  18, 19,  20. 


COUNTY  JUDGE. 
Sn  Landlord  and  Tcnamt,  8. 

C0UET8  OF  SPECIAL  SESSIONS. 

1.  The  provisions  of  the  revised  stat- 
utes relating  to  "  trials  for  offenses, 
before  courts  of  special  sessions," 
•o  fkr  as  they  relate  to  the  city  of 
Albany,  are  not  repealed  by  the  act 
"to  establish  a  court  of  special 
sessions  in  and  for  the  city  of  Alba- 
ny." (Lows  tf/ 1849,  p.  210.)  The 
PwpU  V.  Jlfoysr,  862 

2.  That  act  does  not  confer  exclusive 
power  upon  the  court  thereby  or- 
ganixcd.  It  leaves  to  other  tribu- 
nals such  JurisdictioD  as  tbey  before 

ik 


8.  Although  it  may  be  the  duty  of  a 
committing  magistrate,  in  the  dty 
of  Albany,  to  try  the  prisoner,  upoo 
his  requesting  it,  the  court  of  ape- 
cial  sessions  is  not  deprived  of 
Jurisdiction;  and  that  jurisdictioa 
having  been  exercised  in  a  law* 
jHil  manner,  and  the  defendant 
imprisoned  by  virtue  of  the  final 
judgment  of  such  court  of  special 
sessions,  he  is  not  entitled  to  the 
allowance  of  a  writ  of  kcibeas  corpm* 
to  inquire  mto  the  cause  of  hia  im- 
prisonment d 


COVENANT. 
See  MoRTOAOB,  6 


CRIMINAL  LAW. 

1.  Under  the  revised  statutes,  an  in- 
dictment, in  all  cases  of  conspiracy, 
except  agreements  to  commit  felony 
upon  the  person  of  another,  or  to 
commit  arson  or  burglary,  moat 
contain  a  charge  of  one  or  more 
overt  acts,  some  or  one  of  which 
must  be  proved  upon  the  trial  to 
have  been  done  to  effect  the  object 
of  the  conspiracy.  T%e  PecfU  v. 
Ckaee,  49& 

2.  Where  there  is  a  conspiracy  to  In- 
duce a  witness  to  suppress  evidence, 
or  give  false  evidence,  and  the  con- 
spirators apply  to  htm  for  that  par- 
pose,  and  persuade  him  to  abscond, 
or  conceal  himself,  such  applicatioa 
and  persuasion ^xecveriaeUt  wheth- 
er they  succeed  with  the  witness  or 
not.  t» 

8.  Thus  where  an  indictment  aHeged 
that  an  indictment  for  felony  waa 
about  to  be  preferred  against  one 
C.  before  the  grand  jury ;  that  8. 
was  a  material  witness  to  prove  tlie 
charge;  that  the  defcndanta  con- 
spired and  agreed  together  to  In- 
duce S.  to  suppress  her  evidenoa 
and  to  withdraw  and  conceal  her- 
self, in  order  to  prevent  her  being 
examined  as  a  witness;  and  that 
the  defendants,  in  pursuance  of  such 
conspiracy,  did  unlawftilly,  wilfblly 
and  corruptly  hire,  persnade.  In- 
duce and  procure  S.  U>  withdraw 
herself  out  of  the  jurisdiction  of  tha 
state,  and  to  go  away  from  Ika 
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oonnty  of  E.  and  to  withhold  her 
attendance  fh>m  the  grand  jnry; 
Hdd,  that  the  overt  acts  were  suffi- 
ciently alleged.  ib 

4.  To  justify  a  conviction  upon  such 
an  indictment,  it  is  sufficient  to  prove 
the  making  of  the  propositions  to 
the  witness,  hy  the  defendants; 
without  showing  that  she  accepted 
the  same,  or  went  away  in  pursu- 
ance thereof.  ih 


D 

DAMAGES. 

1.  Where  a  person  jointly  interested 
with  others,  sues   se|MkrateIy,  the 

•  defendant,  although  no  plea  in 
abatement  has  been  interposed,  is 
still  entitled  to  an  apportionment  of 
the  damages.  Skddon  v.  Van 
Siyke,  26 

2.  In  awarding  damages  for  the  non- 
performance of  an  existing  contract, 
the  gains  or  profits  of  collateral  en- 
terprises, in  which  the  party  claiming 
them  has  been  induced  to  engage, 
by  relying  upon  the  performance  of 
such  contract,  cannot  be  included. 
Homer  v.  Wood,  886 

See  Agreement,  4. 

Former  suit  or  recovery,  2,  6. 


DEBTOB  AND  CREDITOR. 

Where  C.  was  trustee  for  a  married 
woman,  under  a  post-nuptial  agree- 
ment entered  into  between  her  and 
her  husband,  and  was  also  one  of 
the  assignees  of  the  husband  in  an 
assignment  made  for  the  benefit  of 
his  creditors,  and  property  came  to 
his  hands  in  the  latter  character; 
UHdj  that  he  was  bound  to  apply 
the  property  as  the  law  would  apply 
it,  rather  than  to  the  payment  of  a 
bond  and  warrant  of  attorney  given 
by  the  husband  in  trust  for  his  wiAs, 
and  that  even  if  he  had  notice  of  an 
ante-nuptial  agreement  between  the 
husband  and  wife,  in  respect  to  her 
separate  estate,  he  was  not  con- 
cluded by  such  notice,  iVom  con- 
UMi^  tha  legality  of  the  agrM- 


ment,  nor  firom  disregarding  it,  so 
fkr  as  it  conflicted  with  the  rights 
of  the  husband's  creditors.  BorU 
V.  CW«y,  186 


DECLARATIONS. 

Where  one  of  two  tenants  holds  under 
the  other,  and  his  possession  is 
subordinate  to  the  title  and  posses- 
sion of  the  latter,  his  declarations, 
especially  when  accompanied  by 
acts,  while  he  was  in  possession,  are 
admissible  for  the  purpose  of  show- 
ing the  character  of  the  possession 
which  they  both  had  in  the  prem- 
ises.   SkddoA  V.  VcM  Slyke,       26 


DECREE/ 

1.  A  bill,  or  complaint,  to  impeach  a 
decree,  on  the  ground  of  newly 
discovered  evidence,  cannot  be  sus- 

^  taincd  where  the  newly  discovered 
'evidence  relates  to  a  matter  of 
which  the  plaintiff  was  apprised  in 
season  to  have  enabbd  him,  with 
the  exertion  of  reasonable  diligence, 
to  bring  the  same  before  the  court, 
at  first    Munn  v.  Worrall,        221 

2.  Fraud  cannot  be  excused,  whether 
practiced  upon  a  court  or  individu- 
als. And  upon  principle,  a  decree 
procured  by  fraudulent  acts,  repre- 
sentations, or  concealment,  should 
not  stand.  i^ 

8.  But  where  a  party  seeks  to  impeach 
a  decree,  on  the  ground  of  fhiud, 
it  is  not  enough  for  him  to  show 
that  a  fVaud  has  been  practiced.  If 
he  has,  without  good  cause,  allowed 
the  time  to  pass  when  it  was  proper 
for  him  to  allege  and  prove  the  cir- 
cumstances entitling  him  to  relief; 
or  if  those  circumstances  do  not  sup- 
port his  present  mode  of  procedure, 
he  cannot  saoceed.  ib 

4.  A  party  who  neglects  to  make  a  de- 
fense, known  to  him,  at  the  time 
when  it  should  be  made,  or  to  ad- 
duce evidence  to  substantiate  it,  of 
which  he  was  then  aware,  or  whicn 
he  could  have  ascertained,  with 
reasonable  diligence,  and  in  conse- 
quence of  such  lieglect  IkUs  in  th« 
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pastcre  to  his  hooM  at  night,  for 
milking,  and  returning  her  to  the 
pasture  in  the  moniing ;  Held^  that 
while  the  cow  was  in  the  pasture,  in 
pursuance  of  tlie  agreement,  the 
plaintiff*  was  to  be  regarded  as  an 
agister^  andjcould  maintain  tres^Miss 
against  a  stranger  for  taking  her 
out  of  his  possession.  ib 


AQREEMENT. 

1.  A  note  for  $4000,  dated  September 
28,  1847,  signed  by  D.  and  8.  as 
principals  and  threo  other  persons 
as  sureties,  payable  on  demand,  was 
deposited  with  tho  plaintiffs  by  D. 
nnder  an  arrangement  between  him 
and  the  plaintiff's  cashier,  that  it 
shotild  be  bold  as  collateral  security 
for  drafts  drawn  by  him  on  the  differ- 
ent agents  of  bis  firm,  D.  d&  8.  at 
Boston  and  Worcester.  The  plain- 
tiff had  notice  that  a  portion  of  the 
makers  signed  the  note  as  sureties 
for  the  others.  Under  this  arrange- 
ment the  plaintiff  discounted  the 
drafts  of  D.  and  8.  and  made  loans 
to  them  on  the  credit  of  the  note,  to 
the  amount  of  $32,850,  which  sum 
had  been  paid  prior  to  February, 
1849.  On  the  13th  of  that  month 
B.  and  H.  made  their  two  drafts 
upon  0.  B.  of  Worcester,  for  SIOOO 
each,  one  payable  in  fifty  days  after 
date,  and  the  other  sixty  days  after 
date,  which  drafts  were  discounted 
by  the  plaintiff  for  the  drawers,  and 
were  subsequently  protested  for 
non-payment  In  an  action  by  the 
plaintiff  upon  tho  $4000  note,  claim- 
ing to  recover  of  the  makers  thereof 
the  amount  of  these  two  drafts,  on 
the  ground  that  they  were  liable  for 
all  the  indebtedness  of  D.  and  8. 
not  exceeding  $4000;  Bdd,  1.  That 
the  agreement  of  the  sureties  was 
that  they  would  become  responsible 
for  the  principalH,  for  money  to  be 
borrowed  by  them  of  the  plaintiff, 
to  the  amount  of  $4000,  and  no 
more,  payable  on  demand  ;  that  D. 
dt  8.  had  no  authority  to  enlarge  or 
vary  the  liability  of  their  sureties, 
without  their  consent,  by  pledging 
the  note  as  security  for  a  loan  made 
on  time,  or  for  money  advanced 
upon  their  drafts  on  a  third  person, 
payable  at  a  fbture  day.  2.  That 
the  contract  of  tho  sureties  could 
not  b«  trvatod  aa  a  continoing  guar- 


anty ;  but  when  loans  to  the  amount 
of  the  note  had  been  made,  the  vi- 
tality of  tho  instrument  was  spent ; 
and  that  when  the  aroonnt  so  ob- 
tained had  been  reftmded,  it  became 
fundus  officio,  and  was  no  lon^r  a 
subsisting  security  in  the  bands  of 
the  plaintiff.  Parkeb,  J.  diasenti'd. 
T\e  Agawam  Bank  v.  Stmer,      82 

2.  The  defendant  applied  to  the  plain- 
tiff,  a  broker,  to  obtain  for  him 
$1000  on  the  defendant's  land  at  8. 
at  7  per  cent,  payable  half  yearly. 
The  plaintiff  accordingly  advanced 
to  the  defendant  two  sums,  one  of 
$200  in  May,  1849,  and  the  other 
of  $300  on  the  2d  of  June,  1849,  and 
took  from  the  defendant  a  bond 
and  mortgage  dated  June  1, 1849, 
conditioned  to  pay  the  plaintiff 
$1000  in  three  years  from  the  date, 
with  interest;  the  plaintiff  at  the 
same  time  giving  the  defendant  a 
receipt  certifying  that  he  held  a 
mortgage  of  tho  defendant  for 
$1000,  on  which  he  had  advanced 
$600,  and  which  he  agreed  to  as- 
sign or  satisfy,  on  the  payment  of 
the  $600  with  interest.  HeU,  that 
the  plaintiff,  when  he  lent  the  two 
sums  of  $200  and  $300  did  not  lend 
them  as  mortgagee,  and  with  the 
intention  of  waiting  for  payment 
until  the  mortgage  should  become 
due ;  nor  with  the  intention  of  lend- 
ing the  rest  of  the  $1000;  but  that 
he  lent  them  as  a  broker  fh.'quently 
does,  as  a  temporary  advance  to 
the  borrower,  until  it  could  be  as- 
certained whether  the  loan  of  $1000 
coold  be  "  obtained,"  or  not ;  and 
that  the  loan  was  i>ayab]e  on  de- 
mand, and  might  be  sued  for  before 
the  mortgage  became  due.  T}mptins 
y.  Ti/sen,  456 

8.  A  parol  agreement  wai  entered 
into  between  tho  plaintifb  and  de> 
fendant,  by  which  tho  former  were 
to  sell  to  the  latter  four  hogs,  which 
the  defendant  waa  to  take  Into  hia 
possession  and  slaughter  and  dress, 
and  nay  for  them  at  the  rate  of  $6 
per  hundred  weight,  to  be  secnred 
by  an  approved  note.  The  bo^s 
were  accordingly  delivered  to  the 
defendant,  and  taken  by  him  to  his 
slaughter  house,  and  killed  and 
dressed,  and  their  weight  found  to 
be  1611i  lbs.;  and  a  note  was  ten- 
dered   to    the  plaintifla  for  tlie 
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anovntof  tbepork  at  the  stipulated 
price,  Hddf  that  there  was  a  full 
and  complete  delivery  of  the  prop- 
erty, within  the  statute  of  iVaads ; 
that  the  title  vested  in  the  defend- 
ant, upon  his  offering  to  comply  with 
the  conditions  of  his  agreement; 
and  that  the  plaintiffs  could  not 
rescind  the  contract  and  sue  for  the 
value  of  the  hogs.     Gray  y.  Payne^ 

277 

4.  On  the  Ist  of  October,  1842,  R.  gave 
H.  a  contract  for  82}  acres  of  land ,  at 
$100  per  aero,  payable  in  install- 
ments as  follows :  $500  on  the  Ist 
of  November,  1842 ;  $500  on  the  1st 
of  May,  1848 ;  $1000  on  the  1st  of 
May,  1844;  $1000  on  the  Ist  of 
May,  1845 ;  $1000  on  the  Ist  of 
May,  1846,  and  the  balance  in  four 
equal  annual  payments  thereafter, 
with  annual  interest  fVom  May  1, 
1848.  It  was  also  agreed  that  when 
$2000  were  paid,  R.  should  give 
deeds  of  "certain  parts"  of  the 
tract,  and  receive  bonds  and  mort- 
gages. R.  also  stipulated  that  he 
would  "  see  that  Stanley-street  was 
continued  and  opened  to  said  H.'8 
northern  line."  And  H.  agreed  to 
continue  and  open  the  same  to  the 
road  on  the  south  line  of  lot  Ko.  87. 
And  at  the  expiration  of  the  term 
of  the  contract,  the  payments  hav- 
ing been  fUUy  complied  with,  R. 
agreed  to  convey  the  premises  to 
H.  In  an  action  brought  by  R. 
upon  the  contract,  before  all  the 
payments  had  become  due;  Held^ 
1.  That  as  the  final  deed  was  not 
to  be  executed  until  all  the  pay- 
ments were  made,  so  R.  was  not 
obliged  to  continue  and  open  Stan- 
ley-street until  such  payments  were 
completed;  and  that  his  omission 
to  open  the  street  was  no  defense  to 
the  suit.  2.  That  the  action  having 
been  commenced  before  the  last 
payment  had  become  due,  and  be- 
fore H.  was  entitled  to  a  conveyance, 
he  was  not  entitled  to  recoupe  the 
damages  sustained  by  him  in  conse- 
quence of  the  failure  of  R.  to  con- 
tinue and  o[)cn  Stanley-street  3. 
That  this  was  not  a  case  in  wliich 
the  law  would  infer  that  the  par- 
ties intended  the  street  should  be 
be  opened  within  a  reasaruiUe  lime 
after  the  making  of  the  contract. 
4.  That  the  meaning  of  the  provis- 
ion-in the  contract  respecting  inUr- 
itt,  was  not  that  interest  from  the 


1st  of  May,  1848,  should  be  paid 
only  upon  the  installment  which 
became  due  ailer  May  1, 1846,  but 
that  all  the  installments  which 
should  become  due  after  the  1st  of 
May,  1848,  should  draw  interest 
from  that  date.  Mitchell,  J.  dis- 
sented. The  Fatynen^  Loan  and 
Trust  Co,  V.  Hunt,  514 

5.  Aflrstand  second  indorsee  of  a  prom- 
issory note,  on  being  informed  by 
the  maker,  before  the  note  became 
due,  that  he  would  not  be  able  to 
pay  it,  at  maturity,  proposed  to  him 
that  he  should  make  an  assignment 
of  his  property,  giving  a  preference 
to  the  note.  The  assignment  was 
accordingly  made,  to  the  first  in- 
dorser  and  another  person,  and  the 
indorsers  agreed  in  consideration 
thereof  to  pay  the  note,  and  look  to 
the  assignment  for  their  pay.  This 
promise  was  in  terms  Joint,  and 
there  was  no  evidence  of  an  inten- 
tion that  it  should  not  create,  as 
between  the  iudorsers,  a  Joint  obli- 
gation. Held,  that  the  relation  of 
the  parties  to  the  note,  as  first 
and  second  indorser,  was,  as  be- 
tween themselves,  terminated  by 
this  new  sgreemcnt ;  and  that  nei- 
ther could  thereafter  have  recourse 
to  tho  maker  of  the  note,  beyond  the 
assignment;  nor  could  the  second 
indorser  have  recourse  to  the  first, 
beyond  his  liability  as  assignee,  fur- 
ther than  to  enforce  the  payment  of 
one  half  of  tho  debt.  WestfaU  v. 
Parsons,  645 

6.  Held  also,  that  the  verbal  agreement 
between  the  maker  and  the  in- 
dorsers was  not  invalid  for  want 
of  a  consideration,  nor  void  by  the 
statute  of  frauds.  ib 

7.  After  a  party  has  voluntarily  per- 
formed an  agreement  alleged  to  be 
void  by  the  statute  of  frauds,  ho 
will  not  be  permitted  to  allege  that 
it  was  not  binding  upon  him,  and 
repudiate  it.  ib 

See  Plbading,  8,  4,  7,  8,  9, 10. 


ALIENa 

1.  The  section  of  tho  revised  statutes 
■declaring  that  every  devise  of  any 
interest  in  real  estate  to  a  ] 
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who,  at'tlM  deAfli  x>f  thfe  testator, 
sbftll  he  «a  alien  not  aiitliorized  by 
ttat«te  to  liold  real  «tlate,  iball  be 
void,  and  that  the  interest  so  de- 
vised shall  desoend  to  the  h^fs  of 
the  testator,  is  confined  to  a  {Mrtic- 
ttlar  ckas  of  persons,  and  relates  to 
thehr  condition  at  the  death  of  the 
testator.  It  doos  not  apply  to  those 
who  are  bom  aliens,  after  his  death. 
Wadsworik  v.  Murraiy^  601 

i.  Therefore,  where  a  testator  de- 
vised landatohis  daughter,  for  life, 
and  to  her  issne  in  fee,  and  she  after 
his  death,  married  an  alien,  and 
died  leaving  a  son,  born  an  alien; 
Hetd,  that  such  eon  took  the  estate, 
under  the  devise^  as  against  the  tes- 
tator's heirs  at  law,  snt^^ct  to  the 
siglit  of  goveniment  bgr  ee^eat.    ib 


ANEAL. 

.  On  an  appeal,  when  tlie  relief  soogfat 
is  the  reversal  of  the  Judgment  or 
decree,  and  a  new  (rial,  the  conrt  is 
to  take  into  oonsideration  all  the 
testimony  given  by  the  annecenftil 
party  which  was  admitted,  even  er- 
Toneoaaly,  and  on  which  the  coart 
below  acted  In  making  op  its  Judg- 
ment. And  this  for  the  reason  that, 
had  the  evidence  been  excluded, 
the  party  might  have  resorted  to 
other  proof.    SUtntam  v.  Wdkenoaxt 


2,  The  only  exception  to  this  rule  is 
where  the  court  can  see  Chat  no 
different  state  of  things  could  possi- 
bly exist,  Oft  a  new  trial.  ib 

St^  Govts. 


AFfPBAIBAL. 
Bee  ExiLROins,  I  to  16;  84  to  89. 

ABREST. 

To  Justify  an  arrest,  by  a  ministerial 

officer,  and  those  acting  in  his  aid, 

under  a  process  tif  the  court,  valid 

on  its  fhcc,  it  is  not  necessary  to  give 

'  ^ther  evidenoe  than  that  fttmished 

.by  the.mooMB   itiilf.   .  Jttwry  v. 
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ARBITftATIOH  AtM 


1.  The|^faitifr^MnmeM«d«tt^ac«Mi 
against  the  defendant,  to  neetiver 
damages  for  ovet^wing  his  lanil,  by 
means  of  a  dam.  OnMhiga  stipQ- 
lation  slgfte^by  IhevespeettTe  afler- 
laeys,  oen^^Mtiiig  thereto,  tke  cmbm 
was  referred  to  three  perssan,  to 
hearaaddeeide  the  same.  One^flhe 
referees,  not  appearing  on  the  day 
of  trial,  a  stipulation  was  signed  by 
the  attoneys,  saMitntlag:  two  oUmt 
persons  aa  referees,,  with  tke  ea«ie 
power  and  authority  as  if  they  had 
been  appoiated  by  the  emui,  and 
providing  that  the  aotMn  sbetM  bo 
then  tried  belbre  the  four  refcrees, 
"  and  that  their«wafd,  or  the  awwd 
of  a  majority  of  the  said  refettes 
shall  be  aa  valid  and  eieetnal  as  if 
made  by  the  referees,  oi;iginally  ap- 
pointed by  the  court"  The  stipu- 
lation was  filod,  but  ao  rule  was 
entered  thereon.  A  trial  was  had,, 
and  a  decioion  was  made  by  the  lo- 
fereea>  by  which  they  found  thai  the 
defendant  had  ovetilowed  the  phiia- 
tiff's  hind,  by  the  erection  of  a  dam 
across  a  stream,  and  that  the  plain- 
tiff had  sustained  damagea  thereby 
to  the  sum  of  $150.  ileU  that  the 
selection  ^foar  persona,  as  refcsees, 
took  the  case  out  of  the  atataleof 
1846,  relative  to  the  referring  of 
cauaca,  and  converted  the  teferpvco 
intoanorfrt^afm;  and  that  aaaotioB 
could  be  maintained  upon  the  deda- 
i<m,  as  aa  avorit.    «Xmo  v.  Ctqder, 

2.  Bdd  also,  that  U  was  no  objectkm 
to  the  award,  tliat  it  did  not»  in 
words,  direct  the  payment  to  the 
plaintiff,  by  the  defendant,  of  the 
amount  at  whtch  the  damages  were 
assessed.  it 

8.  Bdd  fvfiker,  that  it  eoiM  Mt  be 
objected  to  the  awatd,  that  the  acts 
done  by  the  defendant  waro  afchaul 
right, and  wnmgfel;  ft  nati 
Ing  that  there  was  a^y  <i 
before  the  attilMloi 
Ject  t» 


ASSAViT  A2a>  AATXXBT. 


1.  Where  In  aa  action  fer 
halleiy, the  jlntfiiadsiBt». 


te'jirooM8,.ftad  itappMrod  4>n  the 
trial  that  the  ii^kiries  conplained  of 
were  committed  ons  recaption  of 
tbe  plaintiff;  after  one  escape,  and 
in  efforts  to  overcomo  resistance, 
and  to  prevent  another  escapo ;  tlie 
plaintiff  ailing  that  excessive  force 
was  used ;  Betd  that  in  view  of  these 
facts,  the  onus  was  on  Am  to  prove 
that  tho  force  was  excessive.  Hen- 
ryr,Lowdl,  268 


4B9ESaMENT  AND  ASSESSOBa 

i.  It  is  the  duty  of  assessors  to  esti- 
mate and  assess  tliat  section  of  a 
railroad  which  lies  within  their 
town,  at  its  f nil  and  tme  value.  In 
ascertaining  this  value,  tho  super- 
structure and  fixtures,  and  every 
thing  annexed  to  the  land  is  to  be 
talien  into  tiie  account.  But  whether 
tho  stock  of  the  company  is  above, 
or  below,  jmr ;  or  whether  the  busi- 
ness of  the  road  is  productive  or 
unproductive,  are  questions  with 
which  the  assessors  have  nothing  to 
do.  Allfany  and  West  Stockbridge 
RaUrond  Co,  ▼.  Tncn  pf  Canaan, 

2.  8o  long  as  the  assessors  .confine 
themselves  within  the  above  rule, 
howe%'er  grouly  thoy  may  err  in 
tlieir  estimate,  their  valuation  iscon- 
clnsi ve.  Like  the  verdict  oC  a  j«ry, 
the  amount  U  not  to  be  queationed. 

i6 

8.  The  tax  based  npon  iheassonment 
Is  like  a  judicial  sentence,  and  can 
only  bo  attacked  for  IVaud,  or  an 
excess  of  jurisdiction.  it 

4.  But  when  assessors,  after  estimat- 
ing and  assessing  that  part  of  a  rail- 
road  lying  within  their  town,  with 
the  superstructure  and  erections 
thereon,  at  its  full  and  true  value, 
proceed  to  add  any  thing  to  the 
valuation,  by  reason  of  the  increased 
cost  of  the  road,  or  on  account  of 
its  income  or  producttvenesa,  so  far 
they  transcend  their  authority,  and 
their  act,is  void.  i6 

6.  Where  the  property  ossetied  is  a 
railroad,  the  omission  of  tho  asscsa- 

ors  to  state  tho  nomber  of  acres  of 


669 

thoir  tonm,  Is  aot.siidi  a  defoet  in 
their  proceedings  at  to  depriTe  them 
ofjurisdicUon.  ^ 

6.  In  snch  a  case  U  seems  the  roqniro- 
ment  of  the  statute  will  be  complied 
with  by  stating  the  number  of  miles 
of  road,  without  adding  the  qnantitff 
ofUnd.  i* 

7.  Assessors  are  not  authorized  by  the 
statute,  to  insert  in  tho  assessment 
rolhi  tho  names  of  non-resident  own« 
ers  of  real  estate.  In  the  case  of 
a  non-resident,  the  Und  is  to  bo 
assessed,  without  naming;  tho  owner. 
T%«  New-  York  and  Harlem  Railroad 
Co.  V.  Lyon,    '  661 

6.  Consequently  m  person  is  chained 
with,  nor  rendered  liable  to  pay,  the 
taxes  imposed  upon  the  lands  of 
non-nftidcnts.  ift 

9.  .fiTor  can  the  collector  levy  a  taxnpon 
any  personal  property  of  non-resi- 
dents ;  inasmuch  as  hit  warrant  only 
liuthorizes  him  ^'in.caae  any  ponon 
named  in  the  assessment  roil  shall  re- 
flise  or  neglect  to  pay  his  tax,  to 
levy  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  such 
person."  ib 

10.  The  warrant  does  not  anthorixo 
the  seizure  and  sale  of  the  property 
of  persons  not  named,  or  whose 
names  it  is  apparent  from  tho  faco 
of  the  papers  the  asswiora  Jiad  no 
right  to  set  down.  ib 

11.  In  sQch  a  case  the  want  of  the 
requisite  power  to  seize  and  sell  the 
personal  property  of  tho  person  as- 
sessed, appears  npon  the  fhce  of  the 
instrument  to  which  the  warrant 
Tefers  as  explanatory  of  the  d|roc- 
tiona  which  it  conteipa.  t^ 


ASSIGKQB  AND  A8aiaR|E. 

J5m  WITMBCt. 

ATTACHMENT. 

1.  Where  an  applleatfcm  is  mate  to  • 
jmOoaof  Ibe  p««c«,ibr«&«ttMli- 
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ni<>nt,  on  tbe  grmmA  that  tbe  de- 
fendant kas  lefiiMe  amniy  where  he 
last  resided,  with  intent  to  defraud 
his  creditors,  the  plaintiff  must  state 
the  grounds  of  tlie  application  in 
his  own  affidavit,  and  then  he  must 
prove  the  facts  and  circumstancts  to 
establish  sucli  grounds,  cither  by 
his  own  affidavit  or  that  of  some 
other  person  or  persona.  Stewart  v. 
Braum,  867 

2.  Where  an  attachment  is  issued  by 
a  Justice,  under  the  26th  and  27th 
,  sections  of  the  second  article  of  the 
title  of  tho  revised  statutes  relating 
to  courts  held  by  Justices  of  the 
peace,  the  Justice  is  not  authorised 
to  issue  a  summons  U(Km  the  return 
of  tbe  attachment ;  but  must  enter 
Judgment  upon  the  attachment    ib 

8.  Where  plaintiffli  in  an  t^jLackmeni 
direct  the  sheriff  to  take  property 
which  does  not  belong  to  the  de- 
fendant in  tbe  attachment,  they 
thereby  render  themselves  liable,  in 
an  action  in  the  nature  of  replevin. 
Marsh  V.  Backus,  488 

4.  The  rule  is  the  same  as  that  which 
prevails  in  respect  to  a  taking  of 
property  under  an  exeaUion.         ib 


ATTAINDERS  AND  FOBFEIT- 
URES. 

8k  CoirriacATED  Estatm. 


B 


BILL  OF  LADING. 

1.  Although,  fbr  the  purpose  of  reve- 
nue, every  master  of  a  boat  con vey- 
inir  pro|>erty  on  the  canals  is  re- 
quired to  exhibit  to  certain  collec- 
tors a  bill  of  lading,  signed  by 
himself  and  the  consignor,  the  sig- 
nature of  the  master  is  not  necessary 
to  give  the  bill  of  lading  effect  as  a 
conimefcial  instrument.  Dows  v. 
QreenCt  72 

2.  If  a  bill  of  lading  is  signed  by  the 
consignor,  that  is  sufficient  to  vest 
in  the  persons  to  whom  the  bill  of 


lading  k  deUverod,  tlie  ligU  of 
propoty  as  eoosigneea.  # 

See  CoNsiONoa  Airo  Consigitee,  1, 2. 


BISHOP. 
Set  JuaismcnoK. 


BONA  FIDE  PUECHA8ER. 

To  entitle  a  person  to  be  adjudged  • 
hcna  Jide  purchaser,  he  most  «fcr 
and  prove  that  he  paid  the  purchaaa 
money  before  notice.  Barrisy.  Nmr^ 
ton,  264 


CANALS. 

The  question  whether  a  superintendent 
of  repairs  upon  the  canals  has  autho- 
rity to  confer  upon  another  the  right 
to  deposit  stone  upon  lands  appro- 
priated for  the  Erie  canal,  and  be- 
longing to  the  state,  depends  upon 
tho  66th,  66th  and  67tb  regulations 
of  the  canal  board.  And  where  a 
cause  turned  upon  tho  nature  and 
efif^t  of  those  regulations,  but  the 
same  had  not  been  incorporated  Into 
the  case,  the  court  held  that  it  could 
not  take  Judicial  notice  of  such  regu- 
lations, nor  intend  that  they  were 
before  the  court  and  Jury;  and 
therefbre  ordered  a  new  trial  JPahm- 
er  V.  Aldridge,  181 


CERTIORARL 

1.*  Tho  object  of  the  article  of  the 
revised  statutes  relating  to  "  writs 
of  certiorari  to  courts  of  8|)ecial 
sessions,"  (2  /?.  S.  717,)  is  to  pro- 
vide  for  a  review  of  the  irial,  for 
the  purpose  of  correcting  such  er- 
rors ns  may  have  been  committed.  * 
Whether  or  not  the  writ  shall  be 
allowed,  is  a  question  addressed  to 
the  Judicial  discretion  of  tbejudgo 
to  whom  the  application  is  made; 
and  his  determination,  upon  tbe 
application,  is  not  the  sub;{ect  of 
review,  in  the  supreme  court,  upon 
urturaru     Tke  PiopU  w,  Jl^fer,  962 


INDKX. 
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2.  Bnt  when  proceedings  are  com- 
menced before  a  counly  judgCi  un- 
der the  article  of  the  reviHed  stat- 
utes relating  to  "  writs  of  habeas 
corpus  and  ccrUorari  issued  to  inquire 
into  tho  cause  of  detention,"  and 
tliat  officer  makes  a  final  adjudica- 
tion upon  the  proceedingSi  a  writ  of 
certiorari  may  be  issued  to  remove 
the  proceedings  into  the  supreme 
court  ib 


CHATTEL  MORTGAGE. 

1.  Where  tho  holder  of  a  chattel 
mortgage,  after  the  same  has  be- 
come forfeited  by  non-payment", 
places  what  purports  to  be  a  copy 
of  the  mortgage,  in  the  hands  of 
another,  as  evidence  of  his  authority 
to  take  the  property,  and  Uie  latter, 
by  his  agent,  takes  possession  of  the 
mortgaged  property,  and  sells  it  in 
pursuance  of  the  terms  of  the  mort- 
gage, such  sale  will  not  be  rendered 
iovalid  by  an  unimportant  variance 
between  the  copy  and  the  original, 
where  the  possession  of  the  property 

•  is  not  fVaudulently  obtained  by  the 
presentation  of  the  instrument  as  a 
true  copy,  nor  such  possession  yield- 
ed on  that  ground.  Dane  v,  Mai- 
lory,  46 

2.  The  object  of  the  statute  allowing 
a  copy  of  a  chattel  mortgage  to  be 
made,  and  providing  that  it  shall  be 
evidence  of  certain  facts,  does  not 
require  an  exact  copy.  If  the  copy 
is  substantially  correct  the  purpose 
of  the  act  is  attained.  ib 

8.  Upon  the  failure  of  the  mortgagor 
in  a  chattel  mortgage  to  perform 
the  condition  of  the  mortgage,  the 
title  at  law  becomes  absolute  in  the 
mortgagee  and  his  assigns,  and  he 
or  they  may  sell  the  mortgaged 
property  at  private  sale ;  especially 
as  against  strangers.  ib 

4.  The  filing  of  the  statement  in  the 
town  clerk's  office,  by  way  of  renew- 
al of  a  chattel  mortgage,  as  required 
by  the  act  of  1888,  is  not  an  exten- 
sion of  credit ;  and  will  not  prevent 
the  mortagee  IVom  insisting  on  a 
forAsiturc.  ib 

6.  By  a  written  contract  entered  into 
be^WMB  ir.  T.  and  S*  P.  T.  tho  latter 


agreed  to  pay  the  former  $1800  in 
iiiatallroents,  at  different  times,  and 
in  consideration  thereof  N.  T.  agreinl 
that  S.  P.  T.  might  have  the  pfwscs- 
sion  and  use  of  a  certain  canal  boot, 
her  tackle  and  furniture,  unless  de- 
fault should  be  made  in  tho  pay- 
ment of  the  said  sum  of  SI 800,  or 
some  part  thereof,  or  unless  S.  P.  T. 
should  do,  or  attempt  to  do,  any  of 
the  acts  by  such  agreement  prohib- 
ited ;  in  either  of  which  cases  N.  T. 
or  his  assigns  might  take  possession 
of  such  boat,  Slc.  On  tht*  fnll  pay- 
ment of  the  said  sum  of  $1800  N. 
T.  was  to  execute  and  deliver  to  S. 
P.  T.  or  his  assigns,  a  bill  of  sale  of 
said  boat,  &c.  and  put  him  or  them 
in  possession.  8.  P.  T.  agreed  not 
to  transfer  or  attempt  to  transfer, 
the  boat,  without  the  consent  of  N. 
T.  or  to  do  anything  to  prejudice 
his  title.  In  case  default  should  be 
made  in  the  payment  of  the  said  snm 
of  $1800,  (^  any  part  thereof,  N.  T. 
was  to  have  the  right  to  take,  and 
sell  the  boat,  &c.  It  was  further 
provided  that  nothing  contained  in 
said  contract  should  be  so  construed 
as  to  give  8.  P.  T.  any  right  or  title 
to  tho  boat,  until  such  payment 
should  be  Ailly  made;  except  the 
right  to  possess  and  use  the  same, 
in  the  manner  and  upon  the  condi- 
tions in  such  contract  mentioned; 
Bdd,  that  this  instrument  was  in  ef- 
fect a  chattel  mortgage^  and  not  a 
mere  executory  contract  to  sell  the 
boat  and  give  title  upon  the  per- 
formance of  a  condition.  Brewster 
T  Baker,  618 


CODE. 


8k  PaACTiCB,  18. 
WiTNssa. 


COMBnTMENT. 


1.  A  magistrate  has  no  authority  to 
order  a  person,  accused  of  a  criminal 
offense,  to  be  committed  until  a  sub- 
sequttnt  day,  for  examination,  with- 
out the  accused  being  first  bronirbt 
before  him.    FraU  v.  HiU,         808 

2.  Accordingly,  where  a  justice  of  tha 
peace  issued  a  wammt  for  tha  v* 
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rest  of  an  iDdiWdiial,  upon  a  criml- 
nal  charge,  late  on  Saturday  night, 
with  an  indorsement  thereon,  direct- 
ing that  the  accused  should  bo 
committed  until  tlio  following  Mon- 
da}',  for  examination,  and  the  con- 
stable arrested  the  accused  on  the 
same  evening  and  committed  him 
to  jail  without  first  bringing  him 
belbre  the  Justice ;  Held,  that  the 
Justice  had  exceeded  his  authority, 
and  that  he,  together  with  the  con- 
stable and  his  assiitants,  were  liable 
in  trespass.  ib 


COUPTBOLLEB  OF  THB  OITT  OF 

NEW-TOBK. 

1.  The  comptroller  of  tho  city  of  New- 
York,  as  an  officer  of  the  city  govern- 
ment, under  the  charter,  is  a  subor- 
diuate  administrative  officer.  As 
comptroller,  ho  has  no  right  to  ques- 
tion the  expediency,  policy,  Judici- 
ciousnoss  or  discretion  of  the  legal 
acts  of  tho  city  government ;  or  to 
disregard  their  liabilities,  promises 
and  obligations.  Tike  Peoifk,  ex 
nL  Reynolds,  v.  F^aggf  (08 

2.  Thus,  where  the  corporation  enter- 
ed Into  contracts  with  individuals 
for  the  performance  of  work  and  la- 
bor in  cleaning  and  paving  streets, 
which  contracts  had  been  duly  per- 
formed and  the  performance  accept- 
ed by  the  proper  department,  and 
the  debts  were  acknowledged  and 
ordered  to  be  paid,  by  the  proper 
branch  of  the  municipal  govern- 
ment, and  the  comptroller  directed 
to  draw  his  warrants  therefor;  Held, 
that  it  was  the  duty  of  the  comp- 
troller to  draw  his  warrants  upon 
the  chamberlain  of  the  ctty,  for  the 
respective  sums  so  ordered  to  be 

•  paid.  And  that  upon  his  reftisal,  a 
mandamus  would  lie.  it 

8.  Hdd  also,  that  it  was  no  objection 
to  the  grantingof  a  mandamus,  that 
the  defendant  alleged  In  his  return. 
In  general  terms,  that  tho  contrac- 
tors had  not  performed  the  contract 
in  manner  and  form  as  alleged ;  al- 
though the  defendant  might  have 
availed  himself  of  the  defense  that 
the  parties  had  not  performed  their 
eontraeU,  bad  IM  ««t  it  «p  la  a  prop- 


CONFI8CATI0  ESTATB& 

1.  EsUtes  forfeited  to  tHe  tflate  hy 
acts  of  attainder  passed  prerious  to 
the  treaty  of  |)eace  with  Otett  Brit- 
ain of  September  3, 1788,  were  aol 
divested  fWwn  the  state  and  re«c«ted 
in  the  former  owners,  by  thsA  trea- 
ty.   McOregor  v.  C^mtodfc,         427 

2.  The  article  of  the  treaty,  respedfo^ 
confiscated  estates,  embraced  osily 
fhture  confiscations,  and  had  no 
reference  to  attainders  and  forfeit- 
ures which  had  already 
complete  andabsohita. 


CONSIDBBATiOH. 
See  Fljumiio,  8,  4. 

CONSIGNOB  AND  CONSIOKEB. 

1.  Shippers,  upon  executing  ahippins 
bills,  become  bailees,  either  of  tba 
sliippen  or  of  the  consignees,  ac- 
cording to  the  right  of  pmpeity  aa 
between  them.    Doios  t.  Greene,  72 

2.  And  as  between  the  shippers  and 
the  consignees,  the  latter,  when 
they  receive  the  bills  coDsrignii»g  the 
property  to  them,  and  accept  tfa« 
drafts  of  the  shipper,  trpon  the 
strength  of  tho  conslgnmeut,  become 
filctors  del  credere,  and  ac<|iilre  an 
interest  in  the  property,  which  can- 
not be  defeated  by  the  shippers,  or 
by  a  person  claiming  to  have  por- 
cUued  the  same  from  them.         si 

3.  The  oonsfgnment  of  the  property, 
and  tho  advances  made  therecm  by 
the  consignees,  upon  the  credit  o€ 
the  consignment,  win  vest  hi  the 
consignees  the  right  of  property,  and 
the  constructive  possession  also,    d 

4.  And  thoug^h  the  person  fbr  whom 
the  consignees  have  advanced  mo- 
ney upon  the  property,  may  hare 
acted  (Vaudnlently,  in  obtaining  tba 
shipping  bills,  without  having  paid 
for  the  property,  yet  if  ttie  ndvmnees 
were  made  by  tho  consignees  in 
good  fkith  and  without  any  knowU 
edge  of  the  tend,  the  shippers  Hdll 
lose  thair  right  of  lerlttmli^  thn 
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prop«rtgr,  and  thefr  title  will  be  di- 
Tested  as  against  the  consignees; 
who,  to  the  extent  of  their  advances, 
will  be  considered  bona  JUe  pur- 
chasers thereof.  id 


C0KSPIBAC7. 
See  Criminal  Law. 

CONSTITUTIONAL  LAW. 

1.  Statutes  are  valid  which  give  reme- 
dies where  none  existed  before, 
through  defects  that  would  have 
been  fatal,  had  the  legislature  not 
interfered  and  given  a  perfect  rem- 
edy by  curing  intervening  irregu- 
larities. T%e  Syracuse  Cily  Bank 
V.  Davis^  188 

2.  In  such  cases  no  rights  are  inter- 
fered with  which  are  vested  in  such 
a  sense  as  to  come  within  the  rule 
that  forbids  the  interference  of  the 
legislature.  i6 

S>  Where  no  right  has  vested  in  a 
debtor  to  a  bank  to  be  absolved 
from  the  payment  of  the  debt,  but 
there  is  only  wanting  a  remedy,  and 
that  is  wanting  solely  by  reason  of 
certain  irregularities  and  defects  in 
the  organization  of  the  bank,  the 
legislature  has  the  power  to  correct 
those  irregularities  and  defects,  by 
an  act  declaring  the.  bank  to  be  a 
valid  corporation,  and  to  have  been 
duly  organiaed.  it 

4.  The  act  for  the  relief  of  the  Syra- 
cuse City  Bank,  passed  February  6, 
1852,  was  valid  and  constitutional. 

6.  A  statute  which  dees  not  proAsss  to 
oreaU  a  banking  corporation,  but 
merely  remedies  defects  in  the  or- 
ganization of  one  aktady  ereaied,  is 
net  a  violation  of  the  constHutional 
prohibition  against  granting  special 
cbartera  for  banking  purposes. 
(Coful,  arL  8,  $  4.)  ik 

6.  Tb#  law  of  Congress,  passed  hi 
Septoliber,  1860,  known  as  the 
ftiglttve  slave  act,  was  a  oonstitn- 
tloBal  ttMotment    Henry  v.  LmmU, 

268 
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COBPORATION  OP  NEW-YORK. 

1.  A  person  owning  real  estate  in  the 
city  of  New- York,  and  paying  taxes 
on  it,  may  prosecute  an  action 
against  the  corporation,  on  behalf 
of  himself  and  other  tax-paying 
citizens,  to  enjoin  them  from  ex- 
pending the  money  to  be  raised  by 
taxation,  in  repairing  or  paving  a 
street  in  a  manner  contrary  to  an 
express  law,  and  tending  to  add  to 
the  taxes  of  the  inhabitants.  Ed- 
monds, /.  and  Morris,  J.  dissented. 
De  Bawn  v.  T%e  Mayor,  4^.  of  Ntio- 
York,  892 

2.  Such  suit  need  not  be  instituted  by 
the  attorney  general ;  nor  is  it  neces- 
sary for  him  to  Join  in  it.  Edmonds, 
J.  and  Morris,  J.  dissented.         ib 

8.  The  corporation  of  the  city  of  New- 
York  has  no  power  to  make  a  con- 
tract with  an  individual  for  the 
paving  of  streets,  without  advertis- 
ing for  proposals,  and  giving  it  to 
the  lowest  bidder.  ik 


COSTS. 
• 

1.  Appeals  to  the  supreme  court  flx>m 
the  decrees  or  orders  of  surrogates 
are  left  to  be  governed  by  the  law 
in  force  previous  to  the  code,  as 
well  in  respect  to  costs  and  fees,  as 
in  other  particulars.  The  supreme 
court  therefore  has  the  power  to 
award  costs  sigainst  either  party; 
and  the  costs  are  to  be  regulated  by 
the  fee  bill  applicable  to  the  former 
court  of  chancery.  Brockway  v. 
Brockway,  690 

2.  Such  costs  may  be  taxed  by  any 
Justice  of  the  supreme  court,  at  any 
place  within  the  state*  ib 

8.  The  application  to  have  them  taxed 
is  not  an  application  for  an  order, 
within  the  meanieg  of  see.  401  of 
the  eode.  It  is  not,  therefore,  • 
motion;  and  may  be  made  without 
tbe  Umits  specified  i&  thai  section. 

i» 

4.  An  a^lpeal  fhfm  an  ordei'  of  M  stir* 
rogate,  sppohMing  an  administrator, 
ft  a  calendar  cause,  and  sboiAd  be 
io  tresftetf  lir  the  tasa«leii'Of  eosiR 
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6.  From  an  order  of  a  rarrogate  ap- 
pointing an  administrator,  separate 
appeals  should  not  be  brought  by 
parties  opposing  such  appointment, 
as  nest  of  kin,  whose  interests  and 
rights  are  the  same.  H^ 

6.  Where  sereral  parties  to  a  proceed- 
ing before  a  surrogate,  appeal  bj 
different  attorneys  who  are  partners, 
they  are  entitled  to  only  a  single 
biUofcosU.  id 

7.  The  fact  that  the  appellate  court 
decides,  in  each  appeal,  that  the 
order  appealed  from  shall  be  re- 
versed with  costs,  will  not  prevent 
the  application  of  this  rale.  id 

8.  It  is  erroneous  to  charge  for  printed 
copies  of  the  case  and  points,  Air- 
nished  the  court  and  served  upon 
the  opposite  party,  on  appeal,  by 
iJUfidio.  »* 

9.  The  rule  of  the  court  requiring  the 
'  papers  which  are  to  be  used  at  a 

general  term.  In  calendar  causes,  to 
be  printed,  renders  the  expense  of 
printing  a  necessary  disbursement, 
within  ^  20  of  2  B.  S.  p.  688 ;  and 
the  party  is  confined  to  that  mode 
of  compensation.  ib 

Skt  Pbactice,  18, 19,  20. 


COUNTY  JUDGE. 
8te  Landlord  akd  Tenaht,  8. 

COUBTB  OF  SPECIAL  SESSIONS. 

1.  The  provisions  of  the  revised  stat- 
utes relating  to  "  trials  for  offenses, 
before  courts  of  special  sessions," 
so  for  as  they  relate  to  the  city  of 
Albany,  are  not  repealed  by  the  act 
"to  establish  a  court  of  special 
sessions  in  and  for  the  city  of  Alba- 
ny." iLam  of  1849,  p,  210.)  Th£ 
Piopk  V.  Mayer,  862 

2.  That  act  does  not  confer  exclusive 
power  upon  the  court  thereby  or- 
ganised. It  leaves  to  other  tribu- 
nals such  JurisdktloD  as  they  before 

ih 


8.  Although  it  may  be  the  doty  of  a 
committing  magistrate,  in  the  city 
of  Albany,  to  try  the  prisoner,  upon 
his  requesting  it,  the  court  of  spe- 
cial sessions  is  not  deprived  of 
jurisdiction;  and  that  juriadictioa 
having  been  exercised  in  a  law- 
ftal  manner,  and  the  defendant 
imprisoned  by  virtue  of  thecal 
judgment  of  such  court  of  special 
sessions,  he  is  not  entitled  to  the 
allowance  of  a  writ  of  habeas  cmfms 
to  inquire  into  the  cause  of  his  im- 
prisonment. ^ 


COVENANT. 
See  M OBTOAGK,  6 


CRIMINAL  LAW. 

.  Under  the  revised  statutes,  an  in- 
dictment, in  all  cases  of  conspiracy, 
except  agreements  to  commit  felon  j 
upon  the  person  of  another,  or  to 
commit  arson  or  burglary,  roust 
contain  a  charge  of  one  or  more 
overt  acts,  some  or  one  of  which 
must  be  proved  upon  the  trial  to 
have  been  done  to  effect  the  object 
of  the  conspiracy.  The  FeapU  v. 
Chase,  4»5 

2.  Where  there  is  a  conspiracy  to  in- 
duce a  witness  to  suppress  evidence, 
or  give  false  evidence,  and  the  con- 
spirators apply  to  hhn  for  that  pur- 
pose, and  persuade  him  to  abscond, 
or  conceal  himself,  such  application 
and  persuasion  arc  overt  ads,  wheth- 
er they  succeed  with  the  witness  or 
not.  * 


8.  Thus  where  an  indictment  alleged 
that  an  indictment  for  felony  waa 
about  to  be  preferred  against  one 
C.  before  the  grand  juryj  that  8. 
was  a  material  witness  to  prove  the 
charge;  that  the  defondanls  eon- 
spired  and  agreed  together  to  in- 
duce S.  to  suppress  her  evideneo 
and  to  withdraw  and  conceal  her- 
self, in  order  to  prevent  her  being 
examined  as  a  witness;  and  tbat 
the  defendants,  in  pursuance  of  soch 
conspiracy,  did  unlawfully,  wilftilly 
and  corruptly  hire,  persuade,  in- 
duce and  procure  8.  to  withdraw 
herself  out  of  the  Jurisdiction  of  tlM 
sUte,  and  to  go  away  from  tka 


INDEX. 


675 


eonnty  of  E.  and  to  withhold  her 
attendance  ttom  the  grand  jnry; 
Hdd^  that  the  overt  acts  were  suffi- 
ciently alleged.  ib 

4.  To  Justify  a  conviction  npon  such 
an  indictment,  it  is  sufficient  to  prove 
the  making  of  the  propositions  to 
the  witness,  by  the  defendants; 
without  showing  that  she  accepted 
the  same,  or  went  away  in  pursu- 
ance thereof.  ii 


D 

DAMAGES. 

.  Where  a  person  jointly  interested 
with  others,  sues  separately,  the 
defendant,  although  no  plea  in 
abatement  has  been  interposed,  is 
still  entitled  to  an  apportionment  of 
the    damages.      Skkdon   v.     Van 

26 


2.  In  awarding  damages  for  the  non- 
performance of  an  existing  contract, 
the  gains  or  profits  of  collateral  en- 
terprises, in  which  the  party  claiming 
them  has  been  induced  to  engage, 
by  relying  upon  the  performance  of 
such  contract,  cannot  be  included. 
Homer  v.  Wtwd,  886 

See  Agreement,  4. 

Former  suit  or  recovery,  2,  6. 


DEBTOR  AND  CBEDITOB. 

Where  C.  was  trustee  for  a  married 
woman,  under  a  post-nuptial  agree- 
ment entered  into  between  her  and 
her  husband,  and  was  also  one  of 
the  assignees  of  the  husband  in  an 
assignment  made  for  the  benefit  of 
bis  creditors,  and  property  came  to 
his  hands  in  the  latter  character; 
H(Ud,  that  he  was  bound  to  apply 
the  proi>erty  as  the  law  would  apply 
it,  rather  than  to  the  payment  of  a 
bond  and  warrant  of  attorney  given 
by  the  husband  in  trust  for  his  wiA9, 
and  that  even  if  he  had  notice  of  an 
ante-nuptial  agreement  between  the 
husband  and  wife,  in  respect  to  her 
separate  estate,  he  was  not  con- 
cluded by  such  notice,  fh>m  con- 
im^  the  kfpiUty  of  the  agrM- 


ment,  nor  ttom  disregarding  it,  so 
fkr  as  it  conflicted  with  the  rights 
of  the  husband's  creditors.  Bord 
T.  Cirrey,  186 


DEGLABATIONS. 

Where  one  of  two  tenants  holds  under 
the  other,  and  his  possession  is 
subordinate  to  the  title  and  posses- 
sion of  the  latter,  his  declarations, 
especially  when  accompanied  by 
acts,  while  he  was  in  possession,  are 
admissible  for  the  purpose  of  show- 
ing the  character  of  the  i>o88ession 
which  they  both  had  in  the  prem- 
ises.   l^eUl4fn  V.  Van  Slyke,       28 


DECREE.' 

1.  A  bill,  or  complaint,  to  impeach  a 
decree,  on  the  ground  of  newly 
discovered  evidence,  cannot  be  sus- 

^  taincd  where  the  newly  discovered 
'evidence  relates  to  a  matter  of 
which  the  plaintiff  was  apprised  in 
season  to  have  enabh^d  him,  with 
the  exertion  of  reasonable  diligence, 
to  bring  the  same  before  the  court, 
at  first.    Mwnn  v.  WorraU^        221 

2.  Fraud  cannot  be  excused,  whether 
practiced  upon  a  court  or  individu- 
als. And  upon  principle,  a  decree 
procured  by  fraudulent  acts,  repre- 
sentations, or  conceabnent,  should 
not  stand.  t^ 

8.  But  where  a  party  seeks  to  impeach 
a  decree,  on  the  ground  of  fVand, 
it  is  not  enough  for  him  to  show 
that  a  fVaud  has  been  practiced.  If 
he  has,  without  good  cause,  allowed 
the  time  to  pass  when  it  was  proper 
for  him  to  allege  and  prove  tho  cir- 
cumstances entitling  him  to  relief; 
or  if  those  circumstances  do  not  sup- 
port his  present  mode  of  procedure, 
he  cannot  snoceed.  t^ 

4.  A  party  who  neglects  to  make  a  de- 
fense, known  to  him,  at  the  time 
when  it  should  be  made,  or  to  ad- 
duce  evidence  to  substantiate  it,  of 
which  he  was  then  aware,  or  whicn 
he  could  hiiiVe  ascertained,  with 
reasonable  diligence,  and  in  conse- 
quence of  such  tieglect  fkila  In  th« 
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«oiitro>rei^,  caoaol  rabiequestly 
renew  it,  upon  the  difcovery  of  ad- 
ditional testixnonj  to  nbiiaaUate 
snch  defense.  it 

6.  Where  a  party  ikib  at  the  proper 
time,  to  remember  the  presence  of 
a  witness  at  an  important  conyersa- 
tion  had  in  reference  to  the  subject 
matter  of  an  impending  litigation, 
and  a  decree  passes  against  him,  in 
consequence  of  his  omission  to  ex- 
amine the  witness,  his  forgetftlness 
will  by  no  means  exempt  him  fl-om 
the  charge  of  inattention  and  negli- 
gence. And  the  maxim  v^^^iuSw 
non  dormienakus  leges  suibvniuiU  will 
be  applied  to  him.  ib 

6.  The  objection  that  a  party  had 
parted  with  his  interest  in  the  sub- 
ject matter  of  a  suit,  before  or  pend- 
ing an  appeal  brought  by  him  to 
the  court  of  a|^>eals,  will  not,  except 
in  a  palpable  case  of  ftaud,  author- 
ize the  supreme  court  to  set  aside 
the  decree  made  by  the  appellate 
court  and  subsequently  made  a  de- 
cree of  the  supreme  court,  or  to 
mnt  a  perpetual  iijunction  against 
its  enforcement.  ,  U 


DEDICATION. 
Af  Highways. 

DEED. 

%,  In  1790,  L.  the  original  proprietor 
of  a  village,  caused  it  to  be  survey- 
ed and  laid  out  into  lots,  streets, 
alleys,  and  a  jntbUc  square,  and  filed 
a  map  of  such  survey  in  the  county 
clerk's  office.  In  1798,  the  three 
sons  of  L.  who,  upon  bis  death,  had 
become  seised  of  all  his  real  estate, 
conveyed  the  public  square  to  the 
trustees  of  the  village,  to  have  and 
to  hold  the  same  in  trust  A>r  the 
fyecholders  and  inhabitants  of  the 
village,  and  also  upon  the  farther 
trust  forever  thereafter  to  ptrmU  and 
suffer  tkt  stockholders  of  tho  church  in 
said  village,  their  heirs,  dbc.  to  ered 

.  a  church  for  divine  service^  upon  said 
square,  and  to  use,  occupy,  possess  and 
^joy  the  same.  Soon  after  this  con- 
veyance, the  cesbuis  q^£  trust  erected 
f  c^urqh  m^n  the  publi<i  square. 


ipribich  tbey.aud  tMr 
occupied  for  many  yean.  la  18M 
the  trustees  of  the  village  executed 
a  deed  to  the  trustees  of  the  church, 
of  a  part  of  the  public  square,  in- 
cluding the  site  of  the  church.  This 
ooBveyanoe  was  executed  wRhovt 
any  consent  being  5>btained  from  th« 
ft«eh<dders  and  legal  voters  of  the 
Tillage,  although  the  charter  of  the 
village  centained  a  provision  thai 
none  of  its  real  estate  shoaM  be 
sold  without  the  consent  of  the  free- 
holders and  other  legal  voters  of 
the  village,  or  a  majority  thereoH 
In  1846  the  trustees  of  the  church, 
having  obtained  permission  from  the 
court  of  chancery,  sold  and  eoo- 
veyed  the  same  premises  to  M.  and 
the  plaintiff,  8 ;  and  M.  subsequently 
released  his  interest  in  the  preB»- 
isestoS.  The  church  building  waa 
torn  down  and  removed  in  184& 
EMd  1.  That  by  the  conveyance 
frt>m  the  sons  of  L.  to  the  tmatecs 
of  the  village  there  waa  secured  to 
the  public  the  perpetual  use  of  the 
square,  as  public  ground,  and  to 
the  stockholders  of  the  church,  and 
their  successors,  the  right  of  erect- 
ing and  mainuining  thereon  a  house 
for  divine  service.  That  the  latter 
acquired  only  the  right  of  using  the 
land  for  a  single,  definite  pwpoee , 
and  that  their  right  was,  In  cootem- 
plation  of  law,  an  easewunt  merely, 
and  not  a  grant  of  the  soil.  2.  That 
so  long  as  the  church  remained,  ita 
owners,  as  the  successors  or  assigns 
oi  the  original  stockholders,  bad 
the  right  to  occupy  and  e^joy  it. 
But  that  when  it  was  removed,  all 
their  rights  terminated,  aad  the 
right  of  possession  revolted  to  the 
trustees  of  the  village,  as  the  hold- 
ers of  the  legal  titie.  8.  That  the 
deed  executed  by  the  trustees  of 
the  village  to  the  tmslees  of  the 
church  was  inoperative  and  void, 
as  being  a  clear  violation  of  the 
express  trusts  upon  which  the  land 
was  held  by  them ;  and  because  it 
was  executed  without  the  eoeseni 
jf  the  freeholders  and  other  voters, 
required  by  the  charter  of  the  vil- 
lago  to  be  first  obtained.  4.  That 
the  plaintiff  aequired  bo  title  to  the 
premises  in  question.  SUA  T.  TV 
Trustees  of  ike  ViUage  if  Mjammmg- 
.burgh,  197 

2.  Where  a  deed  conveyed   te  the 
grantee  a  waWr-W»>t>  uA  ^  tas* 
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pUoftttai,  th«  w»Ur  vbidi  It  wu 
Intended  to  condoct  to  n  mill,  the 
giBDtio^  part  of  rach  deed  contain 
Ing  the  wordf  **  to  him  and  kis  keirst 
OBciUors  0Md  astigms  fortvtri^^  and 
a  oorenant  for  qniet  eqjoymenti  at 
the  close  of  the  deed,  ran  to  the 
grantee  and  his  heirs  and  assigns, 
and  contained  a  stipulation  that  he 
or  they  might  ei\}oy  the  premises 
"Aireivr,  or  as  long  as  he  may  want 
the  water  for  machinery,  and  no 
longer;"  BM  that  the  words  of  the 
grant  conyeyed  a  freehold  interest 
of  inheritance  to  the  grantee;  and 
that  the  g^oml  was  not  limited  or 
restricted  by  the  teitne  of  the  cofw- 
natU,    JnoeU  T.  JeweU,  160 

3.  mu  also,  that  the  right  to  the 
water,  and  the  right  to  have  it  flow 
in  its  channel,  being  created  by 
deed,  was  not  lost  by  the  omission 
of  the  grantee  to  exercise  the  right, 
for  a  few  years.  ib 

4.  No  man  can  lose  a  freehold  interest 
which  has  been  conveyed  by  deed, 
an<l  that  deed  recorded,  by  the  fiinlt 
of  strangers.  id 

6,  Accordingly,  where  the  plaintiff 
owned  a  water-<:onrse«  and  the  water 
flowing  therein,  nnder  a  deed  in  fee 
'  fr^mthe  former  owner;  U  was  held 
that  theplaintiff '8  right  coold  not  be 
divested  by  the  act  of  trespassers,  in 
demolishing  the  dam  and  bnlkhead, 
thereby  causing  the  water  to  flow 
Ibrongb  another  channel,  and  across 
the  lands  of  others.  ib 

6,  When  premises  are  described  in  a 
deed  as  running  "to  a  road,  and 
along  a  road,"  the  grant  includes 
the  road,  to  the  center.  But  if  the 
boundary  is  to  the  side  of  the  road, 
and  along  lis  side  of  ike  road,  the 
road  is  excluded,  by  the  terms  of 
the  conveyance.    Siter  v.  Deverewz, 

leo 

7.  Where  a  deed  gives  the  boundaries 
of  the  land  conveyed,  by  courses 
and  distances,  without  mentioning 
a  street  by  which  the  same  is 
bounded  on  one  side,  but  it  turns 
out  in  the  evidence  upon  a  trial, 
that  the  courses  and  distances  given 
In  the  deed  do,  in  fad,  carry  the 
boundary  to  the  street,  and  along 


thatftraet,lilsin  law  Che  saase  as 
though  the  boundary  were  de- 
scribed as  running  to  the  street  and 
along  the  same ;  and  the  grant  will 
extend  to  the  center  of  the  street 

ib 

8.  Where  a  deed,  in  the  description 
of  the  premises  conveyed,  refers  to 
a  map,  flled  in  the  county  clerk's 
office,  and  the  map,  on  inspection, 
exhibits  the  premises  conveyed,  as 
lying  adjacent  to  a  street,  sudi  map 
is,  by  legal  intendment,  a  descrip- 
tion of  the  premises  as  bounded  on 
the  street ;  and  demands  a  construc- 
tion precisely  the  same  as  though 
the  description  were  so  written  out 
in  words.  ib 

9.  The  grantee,  in  such  a  case,  will 
take  to  the  center  of  the  street; 
and  this,  notwithstanding  the  dis- 
tance given  in  the  deed  would  only 
carry  the  grant  to  the  side  of  the 
street,  instead  of  extending  it  to  the 
center.  ib 

10.  Where  M.  had  diverted  the  water 
of  a  stream  running  through  the 
land  of  8.  by  digging  a  canal  or 
aqueduct  leading  frx>m  a  point  above 
8.'s  land  to  M.'s  mill,  and  after  he 
had  used  the  same  for  several  years, 
his  executor,  in  execution  of  the 
trusts  of  his  will,  conveyed  to  a 
grantee  of  fi.,  who  then  owned  the 
bed  of  the  stream,  a  piece  of  land 
across  which  the  canal  passed  and 
extending  below  M.'s  mill,  excepting 
and  reserving  the  mill  dam,  and  the 
aqueduct,  du:.  so  constructed  for  tho 
purpose  of  conducting  the  water 
to  the  mill  of  M. ;  and  the  right  at 
all  times  forever  thereafter  to  the 
use  of  the  wat^  in  the  aqueduct, 
and  to  continue  the  dam  and  aque- 
duct upon  said  premises,  and  to 
enter  upon  the  premises  to  rebuild 
or  repair  the  same:  Held  that  it 
was  the  intenti<m  of  the  parties  to 
that  conveyance  to  socure  to  the 
owner  of  the  mill  the  use  of  the 
water,  and  the  right  to  divert  it  in 
the  manner  In  which  it  was  then 
conducted  to  the  mill.  And  that 
such  was  the  legal  efibct  of  the 
reservation  in  the  deed.  Bo^  v. 
Carter,  212 

11.  Bdd  aUo,  that  such  reservation 
became  binding  upoa  the  grantee. 
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and  his  attigns,  m  an  w^Ued  cove- 
natU.  And  that  as  against  them, 
the  owner  of  the  mill  eecured  to 
himself  and  his  assigns  the  right  to 
nse  the  water  in  the  manner  stipu- 
lated in  the  reservation.  tb 


DISSEISIN. 


EASEMENT. 

An  easement,  to  become  extinguished 
by  disiue,  must  have  been  acquired 
by  ute.  The  doctrine  of  extinction 
by  non  uaer  does  not  apply  to  servi- 
tudes or  easements  created  by  deed. 
JeweU  V.  ,hweU,  150 


ECCLESIASTICAL  TBIBUNALS. 
8te  Jurisdiction. 

EJECTMENT. 

1.  Where  a  recovery  is  had  in  an  ac- 
tion of  ejectment,  and  the  plaintiff 
is  put  in  possession  of  the  premises, 
and  the  Judgment  is  afterwards  re- 
versed and  the  premises  restored  to 
the  defendant  by  a  writ  of  restitu- 
tion, although  the  defendant  may 
properly  bring  an  action  in  the  na- 
ture of  trespass  for  the  mesne 
profits  during  the  time  the  premises 
were  in  the  possession  of  the  plain- 
tiff in  the  ejectment  suit,  for  the 
reason  that  the  case  does  not  fall 
within  the  precise  terms  of  the  stat- 
ute abolishing  that  action,  yet  the 
suit  is  to  be  regarded,  substantially, 
as  if  it  were  an  action  for  use  and 
occupation.    Sheldon  v.  Van  Siyke, 

26 

i.  And  if,  in  such  an  action,  the  plain- 
tiff recovers  the  fkill  value  of  the 
rents  and  profits,  when  he  is  only 
entitled  to  nominal  damages ;  or  if 
he  recovers  the  fVill  value  of  the 
entire  rents  and  profits  when  he  is 
only  entitled  to  half;  the  Judgment 
will  be  erroneous.  ib 


8.  A  defendant,  in  efedment, 
move  for  a  nonsuit  on  the  groand  of 
a  want  of  actoal  seisin  In  a  pemtt 
through  whom  the  plaintiff  daiina. 
and  who  had  a  seisin  in  deed; 
where  he  does  not  found  his  objoo- 
tion  on  a  descent  cast  MeGtigm- 
V.  Qmsioek,  m 

4.  It  is  only  in  the  latter  point  of  view 
that  an  objection  to  the  plaintiff's 
right  of  recovery  can  be  taken  ad- 
vantage of  by  way  of  nonsuit.        d 


EVIDENCE. 

1.  Hearsay  evidence  is  inadmladblev 
to  show  who  was  the  freight  agent 
of  a  railroad  company,  at  a  given 
time.  Spade  v.  Tke  Hudum  Rittr 
RaUraad  Company,  888 

2.  In  an  action  to  recover  a  stipulated 
monthly  compensation  for  furnish- 
ing, or  being  ready  to  furnish,  cer- 
tain steam  power  to  the  defendants, 
under  a  written  contract  for  one 
year  between  the  parties,  the  de- 
.fendants,  for  the  purpose  of  showing 
a  satisflictory  reason  for  abandon- 
ing the  use  of  the  power  before  the 
time  specified  in  the  contract  bad 
expired,  offered  to  prove  that  acci- 
dents fatal  to  human  life  bad  re- 
sulted ftom  the  use  of  the  ma- 
chinery which  supplied  the  power, 
both  before  they  bad  commenced, 
and  aAer  they  had  ceased,  using  it. 
That  fkct  was  not  set  up  as  a  de- 
fense in  the  answer ;  and  the  evf. 
deuce  was  excluded.  Hidd,  that  if 
the  accidents  had  resulted  fhim  any 
previous  defect  in  the  machinery, 
or  fVom  the  habitual  carelessoesa 
or  mismanagement  of  the  perm 
who  had  charge  of  it,  at  the  time 
when  it  was  operating  for  the  de- 
fendants, they  should  have  proved, 
or  offered  to  prove  those  fkcts,  in 
order  to  show  the  applicability  of 
the  proposed  evidence;  and  that 
the  evidence  was,  under  the  circum- 
stances, properly  exdnded.  Bpmer 
V.  Wood,  886 

8.  Hiid  oho,  that  evidence  that  tbe  de- 
fendants had  made  contracts  with 
various  persons  to  sell  them  saws, 
to  be  manufkctured  by  them,  under 
their  contract,  but  which  they  had 
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been  unable  to  Ailflll,  by  reason  of 
the  fkilure  of  the  plaintifib  to  per- 
form their  enga^ments,  whereby 
the  defendants  had  sustained  dam- 
agesi  was  inadmissible;  the  dam- 
ages offered  to  be  proved  being  too 
remote.  t^ 

See  Marriage. 

Parol  Evidence. 
Pleading,  2. 


EXAMINATION  OF  PABTIES. 
8te  Referee,  4, 6. 


EXECUTION. 

1.  It  is  no  objection  to  an  execution 
issued  by  a  Justice  of  the  peace, 
that  it  is  made  retuniable  "  vntkin 
sixty  days  from  the  date."  Price 
V.  Skippst  686 

2.  To  constitute  a  levy  on  personal 
property,  the  officer  must  assume 
dominion  over  the  property,  having 
it  at  the  time  within  his  power  and 
subject  to  immediate  seizure.        ib 

8.  The  plaintiff  purchased  a  horse  of 
A.  in  good  ihith,  and  took  posses- 
sion thereof,  without  notice  that  a 
Judgment  had  been  previously  re- 
covered against  the  owner,  and  an 
execution  issued  thereon;  subse- 
quently, the  defendant,  a  constable, 
levied  upon  the  horse,  by  virtue  of 
the  execution,  by  indorsing  the 
levy  on  the  back  of  the  execution, 
nnder  instructions  fh>m  the  plaintiff 
in  such  execution  to  keep  the  levy 
secrH,  and  not  let  the  debtor  know 
it ;  and  the  possession  of  the  pur- 
chaser was  not  disturbed,  and  no 
notice  given  to  the  plaintiff  or  to  the 
debtor,  for  near  a  month,  that  a 
levy  had  been  made.  Held,  that 
this  was  not  a  valid  levy.  iA 


I,  Hdd  also,  that  the  direction  of  the 
creditor  to  the  constable  to  keep 
the  levy  secret,  and  not  let  it  be 
known  to  the  debtor,  was  virtually 
a  direction  to  delay,  and  rendered 
the  execution  dormatU,  as  against 
the  bona  fide  purchaser  of  the 
debtor's  property.  t^ 


EXECUTORS 
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AND  ADBinaSTRA- 
TORS. 


See  Limitations,  Statute  of. 


FINE. 

1.  In  order  to  make  a  fine  of  any 
avail  at  all,  the  parties  must  have 
some  interest  or  estate  in  the  lands 
to  be  affected  by  it.  The  person 
levying  it  must  have  a  freehold, 
either  by  right  or  by  wrong.  And 
in  order  to  create  a  freehold  by 
wrong  there  must  be  a  disseisin. 
McGregor  v.  Omstock,  ^27 

2.  In  order  to  constitute  a  disseisin  of 
the  rightfVil  owner,  sufficient  to  au- 
thorize the  levying  of  a  fine  by  the 
disseisor,  there  need  not  be  an  ex- 
pulsion of  the  rightfhl  owner  by 
violence.  i^ 


8.  When  there  is  no  violence,  and 
when,  fVom  the  circumstances  of  the 
case  there  can  be  none,  the  law 
will  infer  a  disseisin  fVom  such 
other  acts  as  show  that  the  posses- 
sion is  adverse  and  hostile  to  that 
of  the  true  owner.  ib 

4.  Where  it  appeared  in  an  action  of 
ejectment,  that  W.  had  claimed  title 
to  the  premises,  adverse  to  that  of 
the  true  owner,  for  some  years  prior 
to  the  levying  of  a  fine  by  W.  and 
had  supposed  that  he  had  a  good 
title;  that  he  had  been  regarded 
by  others  as  the  owner,  and  had 
been  taxed  and  assessed  as  such, 
and  had  paid  the  taxes  and  assess> 
ments;  that  the  lot  had  been  en- 
closed by  a  fence,  probably  built  by 
him ;  and  he  had  the  actual  and 
exclusive  possession  at  the  time  the 
fine  was  levied;  Bdd,  that  these 
were  acts  which  the  law  would  re- 
gard as  equivalent,  in  their  effects, 
to  an  actual  expulsion  of  the  right- 
ful owner  by  violence;  and  that 
they  established  such  a  freehold,  by 
disseisin,  in  W.  as  would  sustain  the 
flue  levied  by  him.    EoMoiros,  J. 

.   dissented.  ^ 
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FOBECLOSUBE  OF  MOBTGAdBS. 

1.  Upon  a  statute  foreclosure  of  a 
mortgage,  an  affidavit  stating  that 
notice  of  a  sale  of  the  premises  on 
the  Ist  of  March,  1861,  was  affixed 
on  the  door  of  the  conrt  house  in 
the  proper  county, "  the  place  where 
courts  are  directed  to  be  held,"  on 
the  7th  of  December,  1860,  is  suffi- 
cient   Bruce  v.  Reed^  847 

2.  In  the  oompntation  of  time,  for 
this  purpose,  one  day  is  excluded 
and  the  other  included.  ib 

8.  Where  notioe  is  served  upon  the 
mortgagor  by  mail,  it  need  not  be 
deposited  in  any  particular  post 
office,  provided  it  is  mailed  in  this 
state.  ih 

4.  Where  a  notice  of  sale  claims  the 
interest  and  a  part  of  the  principal, 
as  being  due,  when  in  fkct  the  in- 
terest only  is  due,  yet  if  the  mort- 
gage authorizes  a  sale  for  non-pay- 
ment of  interest,  and  the  excessive 
claim  is  not  made  for  a  fraudulent 
purpose,  the  sale  will  not  be  viti- 
ated, ib 

6.  It  seems  it  Is  most  regular  to  sell 
for  the  whole  amount,  on  a  statute 
foreclosure ;  especially  if  the  mort- 
gage does  not  contain  an  express 
power  to  make  more  than  one  sale. 

ib 

0.  Although  the  statute  requires  the 
affidavit  of  publication  of  the  ^tice 
of  sale,  in  a  newspaper,  to  be  made 
by  the  pritUer,  or  his  fbreman  or 
clerk,  yet  it  is  sufficient  if  the  affi- 
davit is  made  by  the  publisher.       ib 

7.  The  first  publication  of  the  notice 
of  sal^,  under  a  power  in  a  mort^ 
gage,  must  be  at  least  eighty-four 
days  or  twelve  full  weeks,  before 
the  sale;  one  day  being  included 
and  one  excluded.  And  publica- 
tion must  be  made  in  every  inter- 
vening week,  or  until  the  expiration 
of  the  time  required  by  statute,    ib 

8.  Accordingly  Md  that  an  affidavit 
slating  that  notice  had  been  pub- 
lished "  twelve  weeks  suooessively, 
between  the  7th  day  of  December, 


1860,  and  the  1st  day  of 
1861,"  was  defedive. 


9.  But  when  the  affidavit  of  pmbflea- 
tion  is  defective,  it  seems  toi  amended 
affidavit  may  be  filed,  according  to 
the  truth  of  the  case ;  and,  as  to 
the  mortgagor,  at  least,  the  affida- 
vits may  be  filed  at  any  tfane.       ib 

10.  But  the  affidavits  are  not  coiida- 
sivo  evidence;  and  the  defmdant 
should  have  an  opportunity  to  dis- 
prove them,  ib 

See  MoRTOiGS,  1,  2,  8. 


FOBlfEB  SUIT  OB  BECOVEBY. 

1.  A  recovery.  In  a  fbrmer  suit, 
brought  against  another  person,  for 
the  same  cause  of  action  Involved 
in  the  second  suit,  and  the  payment 
and  satisfaction  of  the  Judgment, 
is  a  bar  to  the  second  suit.  Dexter 
V.  Broat,  887 

2.  And  if  the  amount  of  the  judgment 
previously  recovered,  is  tendered 
to  the  plaintiff,  he  has  no  right  to 
refVise  to  receive  the  money,  and  to 
bring  an  action  for  the  same  caose, 
against  another  person,  on  the 
ground  that  he  has  a  right  to  elect 
de  mdUfribus  damms,  ib 

8.  Where  there  are  two  proeeediDgs 
pending  between  the  suae  parties, 
for -the  same  cause  of  action,  the 
proceeding  first  commenced  is  a 
bar  to  th^  last     Qrodun^  v.  XieMt, 

461 

4.  And  it  matters  not  that  the  prior 
proceeding  is  not  an  ocfiiva,  but  was 
instituted  by  the  petman  of  the 
party  who  sets  it  up  as  a  bar.       ib 

6.  Thus,  where  a  trustee  presented  a 
petition  to  the  court,  praying  that 
he  might  be  permitted  to  render  an 
account  of  his  acta  and  doings  is 
trustee  and  have  the  same  passed 
upon  and  settled,  and  tint  he  might 
be  discharged  and  another  peiaon 
be  appointed  trustee  in  his  place ; 
whereupon  an  order  wm  made  di- 
recting the  trustee  to  render  befofo 
1  referee  an  accooatof  aU  kU  mats 
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.4Mw<  doings  as  trustee,  and  of  his 
receipts  and  disbursements;  and 
directing  notice  of  tlie  reference  to 
be  given  to  the  adnlt  cestuis  que  trusty 
and  appointing  a  guardian  ad  Htem 
for  the  infants ;  Heldf  that  this  pro- 
ceeding was  a  bar  to  an  action  by  the 
cestnis  que  trusij  against  the  trustee, 
in  which  the  relief  sought  was  that 
the  trustee  might  be  removed,  and 
another  person  appointed ;  that  he 
might  account  for  all  the  trust  prop- 
erty, and  pay  over  the  same,  and 
render  compensation  in  damages 
for  the  breaches  of  trust  committed 
by  him.  id 

6.  The  principle  governing  such  cases 
is,  that  if  full  relief  can  be  had  in 
the  one  suit,  no  others  shall  be  al- 
lowed ;  and  that  when  an  executor 
or  trustee  holds  a  fiind  subject  to 
the  control  of  the  court,  and  there 
is  a  decree  that  he  account,  although 
that  decree  be  not  the  final  decree  in 
the  cause,  it  has  such  effect  that  all 
having  any  claim  on  the  Aind  may 
come  in  and  prove  their  claims,    ib 

7.  And  it  is  the  intention  of  the  code 
now,  as  it  was  of  the  law  before, 
that  if  there  is  a  decree  made,  under 
which  all  persons  interested  may 
come  in  ^nd  obtain  their  rights, 

^    *efi^tually,  no  other  action  shall  be 
%llowed.  ib 


FBAUD. 

Where  a  complaint  alleged,  and  the 
defendants  by  their  demurrer  ad- 
mitted, that  L.  became  indebted  to 
the  plaintiff  in  a  large  sum  of  money, 
for  which  he  gave  his  promissory 
note ;  that  he  afterward*  conveyed 
his  real  estate  to  third  persons,  with 
intent  to  defVand  his  creditors,  and 
without  any  valuable  consideration 
therefor;  that  he  died  insolvent 
and  intestate ;  no  assets  or  property 
coming  to  the  bands  of  his  admin- 
istrators, and  no  real  estate  descend- 
ing to  his  heirs,  and  the  promissory 
note  not  being  due  at  the  time  of 
bis  death ;  that  one  of  the  defend- 
ants was  one  of  the  fhiudulent 
grantees  of  L.  and  that  the  others 
claimed  title  to  an  undivided  part 
of  the  premises  by  conveyance  with 
notice  of  the  defect  In  the  title  of 

Vol.  XVI.  86 


the  grantor,  and  without  having 
paid  a  valuable  consideration  there- 
for ;  and  that  the  defendants  were 
colluding  and  combining,  and  had 
taken  the  necessary  steps,  to  perlTect 
their  title  under  a  judicial  sale  of 
the  premises  as  the  property  of  one 
of  the  original  grantees,  who  was  an 
infiint,  and  thus  place  the  property 
beyond  the  reach  of  creditors; 
Bsld,  that  the  Jurisdiction  of  a  court 
of  equity  to  relieve  against  a  fVand 
of  this  character  was  undoubted ; 
and  that  the  plaintiff  might  main- 
tain an  action  to  set  aside  the  fraud- 
ulent conveyance  made  by  L.  as 
being  on  obstruction  to  the  plain- 
tiff's remedy  for  the  collection  of 
his  debt.    LoomU  v.  Tijfi,  541 


G 

GUARANTY. 

1.  A  guaranty  that  a  promissory  Dot9 
"  is  good  "  is  in  law  a  contract  that 
the  maker  is  solvent,  and  that  the 
amount  agreed  to  be  paid  can  be 
collected  by  due  course  of  law. 
Cooke  V.  NiUkan,  842 

2.  Where  a  party  oiv  transferring  a 
note  guaranties  the  collection  there- 
of, and  the  maker,  before  it  becomes 
due  absconds  from  the  state,  leaving 
no  property  here,  the  holder  is  not 
bound  to  follow  him  out  of  the 
state,  nor  to  issue  an  attachment, 
or  commence  any  action  against 
him,  before  suing  upon  the  guar- 
anty, ib 

8.  In  an  action  upon  a  guaranty  that 
a  note  "is  good,"  the  defendant 
may  BL't  up  as  a  defense,  that  the 
pi  a  mtiff  purchased  the  note  of  him 
n!idtir  an  express  agreement  that 
ihQ  plaintifl"  should  run  bb  oifn 
risk  as  to  the  solveucy  of  the  maker  ■ 
tbL'  pla^Dti^  saymg^  previous  to  the 
signing  of  the  guaranty,  that  it  was 
only  &  i:naranty  that  the  note  was 
ni>t  paiili  or  that  it  naa  genuine, 
though  koijwin^  at  the  timo  that  it 
was  of  diHiTenl  l*'gAi  effecr,  viz. 
that  it  gaarantii?d  ttie  goodness 
and  collectability  of  the  note,  and 
that  the  defendant  was  ignorant 
of  the  legal  effect  of  such  guaranty, 
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and  relied  upon  the  pkSntiff 's  rep* 
resentatioDB.  it 

4.  Snch  a  defense  is  admissible  upon 
the  equitable  prhiciple  that  if  one 
of  the  parties  to  a  contract  is  in 
truth  ignorant  of  a  matter  of  law 
involved  therein,  and  the  other 
knows  him  to  be  so,  and  takes  ad- 
vantage of  the  circumstance,  he  is 
guilty  of  a  fiand  and  the  court  will 
relieve.  it 


H 

HABEAS  COBPUS. 

1.  A  prisoner  committed  on  a  crimi- 
nal charge  is  entitled  to  the  allow- 
ance of  a  writ  of  habeas  corjms,  as  a 
matter  of  right,  unless  he  was  com- 
mitted or  detained  by  virtue  of  the 
final  judgment  of  a  competent  tri- 
bunal    Tke  People  v.  Mayer,     862 

2.  Whether  he  was  so  committed,  or 
is  so  detained,  is  a  question  which 
the  officer  to  whom  the  writ  is  pre- 
sented for  allowance  is  required  to 
decide,  in  order  to  determine  wheth- 
er, or  not,  the  writ  shall  be  allowed. 
And  his  decision  that  the  prisoner 
is  not  entitled  to  the  writ,  is  a 
proper  subject  of  review  in  the  su- 
preme court,  upon  certiorari.         ib 

See  Courts  of  Spscial  Sessions,  8. 


HBIBS. 
See  LiEW,  1,  2. 

HIGHWATS. 

1.  Where  the  original  proprietors  of 
a  village,  on  dividing  the  land  into 
lots,  tmA»  a  map,  upon  which  they 
designate  an  alley,  and  in  selling 
lots  they  bound  them  upon  such 
alley,  as  between  the  proprietors 
and  tiieir  grantees  such  act  secures 
a  right  of  way ;  but  the  alley  does 
not  thereby  become  a  public  high- 
way. Clemients  v.  TV  ViUage  rf 
West  TYof,  261 

2.  The  dedication  must  be  accepted, 
and  the  highway  must  be  laid  out 


Until  that  is  done,  theaDeyfemaini* 
the  property  of  the  orignal  proprie- 
tors, subject  to  a  right  of  way  in 
those  who  have  taken  deeds  of  Iota 
bounded  upon  the  alley.  d 

.  And  before  the  village  corporation 
can  remove  buildings  from  such  al- 
ley, under  an  authority  conferred 
by  their  charter  to  "regulate 
streets,"  &c.  they  must  ratify  the 
act  by  which  the  alley  was  dedi- 
cated to  the  use  of  the  public      ib 


4.  They  must  accept  the  gift, 
this  can  only  be  done  by  instituting 
the  proceedings  which  the  law  has 
prescribed  for  laying  out  and  open- 
ing public  highways  in  the  villa^. 

ib 


HUSBAND  AND  WIFE. 

1.  Where  a  married  woman  dies  intes- 
tate, leaving  no  debts  unpaid,  her 
husband  cannot  be  called  upon  to 
account  in  respect  to  her  personal 
property,  by  her  next  of  kin ;  he 
being,  by  statute,  (2  R.  S,  4ik  ed. 
269,  ^^  29,  80,)  entitled  to  adminia- 
ter  upon  her  estate,  and  the  assets, 
after  the  payment  of  debts,  belong- 
ing to  him  absolutely.    Skumwag  ^ 

V.  Cooper,  6jp O. __ 

2.  The  act  of  April  7,  1848,  for  tbn 
protection  of  the  property  of  mar- 
ried women,  as  amended  in  1849, 
has  not  affected  this  provision  of  the 
revised  statutes.  tl 

See  DsBToa  and  CasDrma. 
Marruos  Sbttlekkbt. 
p^rtitiow. 


IKDICTlfBNT. 

See  Crimikal  Law. 

INJUNCTION. 
See  JuDaMSMT,  S. 
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INJUNCTION  BOND. 


After  a  party  has  obtained  an  injunc- 
tion, and  stayed  his  adversary's 
proceedings,  who  has  snffered  dam- 
ages thereby,  it  is  too  late  for  such 
party  to  set  up  as  a  defense  to  a 
suit  OB  the  injunction  bond,  a  want 
of  jurisdiction  in  the  court  to 
grant  the  injunction.  He  is  aiopped 
Arom  raising  that  question.  Loomis 
y.  Brovmj  826 

See  P ARTIES,  4. 


INSOLVENT  DEBTORS. 

1.  In  proceedings  by  an  insolvent 
debtor,  in  pursuance  of  the  statute 
relating  to  "  voluntary  assignments 
made  pursuant  to  the  application 
of  an  insolvent  and  his  creditors," 
a  due  fmUiaUion  of  notice  of  the 
hearing,  and  legal  proof  thereof,  is 
necessary  to  give  the  officer  juris- 
diction, and  to  authorize  the  grant- 
ing of  a  discharge  which  shall  bar 
the  claims  of  creditors.  Stanton  v. 
EUis,  819 

2.  In  order  to  waive  an  objection,  a 
party  must  have  the  notice  which 
the  law  prescribes,  of  the  time  and 
place  for  making  it ;  and  the  officer 
must  have  froof  of  the  service  of  this 
notice.  ib 

8.  An  affidavit  of  the  publication  of  a 
notice  for  creditors  to  appear  and 
show  cause,  upon  an  application  by 
an  insolvent  debtor  for  his  dis- 
charge, sworn  to  before  a  master  in 
ckaauerft  is  of  no  force  or  validity 
whatever;  and  famishes  no  proof 
that  the  order  to  show  cause  has 
been  published.  ib 


IN8UBANCE. 

1.  Where  a  policy  of  insurance  con- 
tained a  clause  suspending  the 
operation  of  the  policy  in  case  the 
premises  insured  should  be  appro- 
priated, ^  applied  or  used  to  or  for 
tke  fmrpose  of  storing  or  of  keeping 
therein  any  of  the  arUdes  denominated 
kazardo%St  one  of  the  builjiings  in- 
sured being  occupied  by  a  carding 
Machine;  BAd  that  the  mere  fkct 


that  a  small  quantity  of  undressed 
flax  (although  a  hazardous  article) 
has  been  permitted  to  remain  in 
the  basement  of  the  carding  ma- 
chine building  since  the  removal  of 
the  flax-dressing  machinery  fVom 
such  basement,  a  few  days  prior  to 
the  issuing  of  the  policy,  was  not 
conclusive  evidence  that  the  build- 
ing was  appropriated,  applied  or 
used  for  storing  or  keeping  flax, 
within  the  meaning  of  those  terms 
as  used  in  the  policy.  Parker,  J. 
dissented.  Hifnds  v.  The  Schenecta- 
dy County  Mutual  Ins,  Co  110 

2.  Held  alsOf  that  before  the  policy 
could  bo  avoided  on  the  ground  of 
a  violation  of  the  provision  relative 
to  the  storing  or  keeping  of  hazard- 
ous articles,  the  fact  must  be  estab- 
lished that  the  insured  intended  to 
store  or  keep  the  flax  in  the  build- 
ing, ib 

8.  HeU  further,  that  if  the  flax  in  the 
basement  room  was  there  but  tem- 
porarily,  and  with  no  intention  of 
having  it  regularly  stored  or  kept 
there,  it  would  not  amount  to  an 
appropriation  of  the  building  to  a 
purpose  inhibited  by  the  policy,    ib 

4.  Mere  negligence,  in  the  assured,  Is 
not  sufficient  to  defeat  a  recovery 
upon  a  policy  of  insurance.  Before 
that  ground  of  defense  can  be  made 
available  there  must  be  evidence 
of  such  a  degree  of  negligence  as 
will  evince  a  corrupt  design.         ib 

6.  It  was  not  the  intention  of  the 
legislature,  by  the  16th  section  of 
the  act  of  April  10, 1849,  providing 
for  the  incorporation  of  insurance 
companies,  which  authorizes  suits 
at  law  to  be  brought  against  such 
companies,  by  any  mem^  or  stock- 
holder, for  losses,  if  payment  is 
withheld  more  than  two  months, 
after  such  losses  "  shall  have  become 
dme,^*  to  give  a  Atrther  credit  after 
the  expiration  of  the  two  months 
Arom  the  time  when  the  proofli  are 
received  by  the  company  and  the 
claim  is  allowed,  and  the  amount 
fixed,  by  the  company.  Tie  VUca 
Ins.  Co.  y.  Tie  Amtrican  MiUiual  Ins, 
Co.  171 

6.  Accordingly,  where  the  amount 
due  upon  a  policy  was  settled,  by  « 
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resoliiUon  of  the  company,  on  the  i 
18th  of  Jannary,  and  the  money  de- 
clared to  be  payable  in  sixty  days 
thereafter ;  Held  that  by  such  set- 
tlement the  money  became  then 
due  by  the  true  interpretation  of 
the  statute,  'payable  in  sixty  days 
thereafter ;  and  that  at  the  end  of 
the  sixty  days  a  suit  might  be  com- 
menced, ih 

7.  Where  the  assured,  a  mortga^r, 
after  aasigning  the  policy  to  his 
mortgagee,  with  the  consent  of  the 
insurer,  and  as  collateral  security, 
conveyed  a  moiety  of  the  premises 
in  fee,  and  at  the  same  time  took 
back  a  lease  of  the  same  for  five 
years,  at  a  nominal  rent,  and  agreed 
to  keep  and  leave  the  premises  in 
repair ;  and  the  amount  due  on  the 
mortgage  was  more  than  half  of  the 
amount  of  the  insurance,  and  by  the 
terms  of  the  charter  of  the  insurance 
company  a  transfer  of  the  property 
without  consent  of  the  company 
rendered  the  policy  void ;  B^t  that 
there  could  be  no  recovery  for  any 
loss  beyond  the  amount  due  on  the 
mortgalge.  Buy^ntan^  v.  Th£  Clinton 
and  Essex  Mutual  Ins.  Co.  264 

B.  B  seemSf  in  such  a  case,  the  lessee 
would  be  obliged  to  rebuild.         ib 

9.  Payment  of  an  assessment,  made 
after  the  property  is  burned,  does 
not  obviate  the  objection  arising 
ttom  alienation.  H 

10.  After  an  assignment  of  a  policy  of 
insurance,  with  the  consent  of  the 
insurer,  the  assured  can  do  no  act 
affecting  the  rights  of  the  assignee, 
without  the  privity  of  the  latter. 

ib 

11.  Wheregoods  insured  are  descril>ed 
aa  *«  in  the  store  part "  of  the  build- 
ing  insured  in  the  same  policy,  and 
at  the  tinke  of  the  loss  the  goods 
are  in  a  room  in  another  part  of  the 
building,  occupied  for  a  diflferent 
purpose;  the  "store  part"  being 
then  in  the  occupation  of  other 
persons,  no  recovery  can  be  had  j  for 
the  Ictts  of  the  goods.  ib 

12.  Where  a  policy  of  insurance  is 
ii|pi||h«d  as  (bilateral  security  for  a 


debt,  the  tftok^or  and  i 
join  in  a  suit  to  recover  ^the  Umil 

i» 

18.  An  intoiance  company  may  wsive 
defects  in  the  preliminary  proolByby 
objecting  to  the  payment  of  the  Iom 
solely  upon  other  grouDda.  ^ 

14.  Propositions  for  insurance,  made 
to  a  mutual  insurance  company, 
under  the  4th  section  of  the  act  of 
April  10, 1849,  "  for  the  inoorporu- 
tion  of  insurance  companies,'*  need 
not  contain  a  specific  description  of 
the  property  to  be  insured,  such  aa 
will  enable  the  company,  when  it 
commences  business,  to  make  o«it 
policies  in  accordance  with  snch 
propositions.    Bill  v.  Reed,         280 

15.  It  is  only  neoeasary  for  them  to 
state  the  objects  on  which  insurance 
is  sought,  without  specifying  the 
particulars.  t^ 

16.  A  note  given  to  a  mutual  ineurance 
company,  for  premiums  in  advance, 
payable  "  in  such  portions,  and  at 
such  time  or  times,  as  the  direclora 
of  the  company  may,  agreeably  to 
their  charter  and  by-laws  require/' 
is  in  effect  payable  on  demand  ;  and 
is  a  substantial  compliance  with  the 
6th  section  of  the  general  act  for 
the  incorporation  of  insurance  oom- 
panics,  which  requires  notes  of  that 
nature  to  be  payable  "  at  the  end  of, 
or  within,  twelve  months  "  flma  the 
date.  ib 

17.  After  a  peraon  has  made  a  propo- 
sition to  a  mntoal  insnranee  eom- 
pmy  for  insurance,  aasuming  tttat 
it  had  legal  capacity  to  entertaiD 
such  a  proposition  and  comply  with 
its  demand,  and  an  agreemeut  baa 
been  entered  into  between  him  and 
the  company,  in  accordance  with 
his  proposition ;  apd  he  has  received 
the  benefit  from  the  agreement  for 
which  he  stipulated,  it  does  not  li« 
with  him,  when  called  upon  to  per- 
fbrm  the  agreement  on  his  part,  to 
say  that  his  proposition  was  not 
such  as  the  statute  contemplated; 
or  that  the  company  bad  not  legal 
authority  to  contract  with  hint,     ib 

18.  The  4th  section  of  the  4th  tiUe  of 
the  chaptej  of  the  noised  9^»i^aX^ 
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relstiitf  to  ooiporationt  (1  B.  8. 
608)  wblch  prohibits  the  making  of 
attignmenta  by  corporations  in  con- 
templation of  insolyencji  has  no 
application  to  an  insurance  compa- 
ny organized  nnder  the  act  of  1849. 

ib 

10.  Such  a  company  is  a  "moneyed 
oorpomtion;"  and  being  such,  it  is 
subject  to  the  proTislons  of  the  sec- 
ond title  of  the  chapter  of  the  re- 
Tised  statutes  relaiiag  to  corpora- 
tions, and  IS  therefore  expressly 
exempted  tram  the  opemtion  of  the 
4th  tiUe  of  that  chapter.  ii 

20.  The  only  restriction  upon  the 
power  of  an  Insurance  company  to 
make  a  valid  assignment  is  that 
contained  in  the  9tfa  section  of  the 
second  title.  (1 R.  8. 591.)  A  general 
a'ssignment  ibr  the  benefit  of  cred- 
itors, without  preference,  though 
made  in  insolvency,  or  in  contem- 
plation of  insolvency,  is  not  prohib- 
ited, ib 

21.  The  defendant  gave  a  premium 
note  to  an  insurance  company,  by 
which  he  agreed  to  pay  to  the  com- 
pany, or  Its  treasurer,  $10,00,  "  in 
such  portions  and  at  such  time  "br 
times  as  the  directors  may,  agreea- 
bly to  their  charter  and  by-laws, 
require."  The  note  was  received  as 
a  part  of  the  capital  stock  of  the 
company.  The  directors  subse- 
quently adopted  a  resolution,  un- 
der which  all  the  assets  of  the 
company,  including  the  note  in 
question,  were  transferred  to  the 
plaintitr,  in  trust  that  he  should 
collect  them  and  apply  the  pro- 
ceeds to  the  payment  of  the 
debts  of  the  company.  Beld,  that 
this  resolution  was  to  be  regarded 
as  a  requirement  that  the  note 
should  be  paid,  and  as  a  substantial 
compliance  with  the  condition  upon 
which  it  was  made  payable.  ib 

20.  Where  an  Insurance  is  effected 
upon  goods  belonging  to  a  copart- 
nership, a  transfer  of  interest  in  the 
partnership  property,  and  in  the 
policy  of  insurance,  IVom  one  part- 
ner to  the  other,  will  not  prevent  a 
recovery,  in  case. of  loss;  notwith- 
standing a  clause  in  the  policy  de- 
claring that  the  interest  of  the  as- 
*S^   therein   is   ^ot  ^ssignab)e, 


without  the  written  oonsent  of  the 
insurers.  Wilson  v.  7%e  Qtnetee 
Mutual  Ins.  Co.  611 

28.  An  aasignnient  ttoat  one  part- 
ner to  another  is  not  within  the 
principle  on  which  the  prohibition 
is  founded.  ib 

24.  Where  a  policy  requires  that  In 
case  any  o&er  insurance  shall  be 
made,  upon  the  sanM  property, 
notice  shall  be  given  to  the  insurers 
and  indorsed  upon  the  policy,  a 
notice  given  to  an  agent  and  sur- 
veyor of  the  insurers,  regularly  ap- 
pointed, and  having  authority  to 
receive  applications  for  insurance. 
Is  sufficient  ib 

See  Mutual  Insuranck  Oompakies. 


JUDGE'S  GHAfiaS. 

Although  the  charge  of  a  judge,  on 
the  trial,  may  be  incorrect,  upon  a 
particular  point,  yet  If  the  ques- 
tion has  no  bearing  upon  the  issues 
raised  by  the  defendants,  and  act- 
ually tried,  the  error  can  in  no 
manner  prejudice  the  defendant, 
and  should  be  disregarded  on  a 
motion  for  a  new  trial.  Homer  v. 
Wood,  866 


JUDICIAL  NOnOE. 
8ee  Can'als, 

JUDICIAL  8ALE& 

1.  Where  the  real  estate  of  an  In^t 
feme  covert  was  sold  by  order  of 
the  court  of  chancery,  under  the 
act  authorizing  the  sale  of  Infants' 
estates,  and  the  purchase  money 
secured  to  her,  or  for  her,  by  bonds 
and  mortgagee,  which  seourities 
were  never  in  her  possession  or  In 
that  of  her  husband,  until  after  her 
death ;  when  he  obtained  the  same 
as  administrator  of  his  wife,  and  re- 
ceived the  moneys  secured  thereby : 
Heldt  that  by  the  sale  of  the  land 
nndeir  tho  .4ireotlQn  .^f  the.  t^vfi 
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there  was  no  conTenion  of  the  real 
estate  into  personalty,  bat  that  the 
proceeds  were  impressed  with  the 
same  real  u*®"  which  attached  to 
the  real  estate  before  the  sale ;  and 
that  such  proceeds  deseended,  as  the 
real  estate  would  have  done,  to  the 
heirs  ai  law  of  the  infant,  and  did 
not  go  to  her  personal  representa- 
tives, for  distribution  among  the 
next  of  kin  and  others  entitled 
thereto.    Skumwaf  t.  Cooper,     666 


2.  Accordingly  Aeti  that  the  surrogate 
had  no  jurisdiction  to  call  the  hus- 
band to  account  as  administrator  of 
his  wife,  upon  the  application  of  her 
next  of  kin.  tb 


JUDGMENT. 

1.  The  code  allows  a  several  judgmeni 
to  be  entered  whenever  a  several 
suit  might  have  been  brought. 
Parker  v.  Jackson,  83 

2.  Payment  of  a  judgment,  to  thejus- 
Uce  before  whom  the  same  was  re- 
covered, in  good  faith,  and  without 
any  dissent,  or  directions  to  the  con- 
tiary,  by  the  plaintiff,  is  a  satisfac- 
tion of  the  judgment.  Dexier  v. 
Broat,  887 

3.  Where  the  holder  of  senior  judg- 
ments, which  have  been  paid  and 
satisfied,  fVaudulontly  keeps  the 
same  on  foot,  to  the  prejudice  of  a 
junior  judgment  creditor,  and  is  pro- 
ceeding to  collect  the  same  by  exe- 
cution, and  threatens  to  sell  the 
debtor's  real  estate,  the  junior  cred- 
itor has  a  right  to  have  the  cloud 
upon  the  title  removed,  and  to  an 
ii\junction  to  stay  the  proceedings 
upon  the  executions.  Shaw  v. 
DwigU,  636 

See  pARTNrRSHiP. 


JUDGMENT  DEBTORS. 

The  292d  section  of  the  code  of  1849, 
authorizing  the  examination  of  a 
judgment  debtor,  upon  the  return 
of  an  execution  issued  against  him, 
unsatisfied,  applies  to  cases  where 
the  execution  was  issued  before  the 


code  took  effect,  as  weD  as  to  thoao 
where  the  execution  has  been  issued 
since  that  time.    Dickerson  v.  Ookf 

609 


JUBISDICTION. 

1.  The  only  ground  upon  which  the 
supreme  court  can  exercise  any 
jurisdiction,  to  restrain  a  bish<^ 
fh>m  prosecuting  a  sentence  of  mn 
ecclesiastical  tribunal  against  a 
cleigyman,  by  pronouncing  judg- 
ment of  displacement  ftom  the  min- 
istry,  is  that  the  threatened  action 
of  the  defendant  may  affect  the 
civil  rights  of  the  plaintiff,  for  the 
protection  of  which  he  has  a  proper 
recourse  to  the  civil  courts,  viz. 
exemption  from  taxation,  and  the 
performance  of  certain  civil  duties. 
Walker  Y.  Wainwrigkl,  486 

2.  Conceding  that  this  is  a  snfllcient 
ground  for  the  action  of  the  court, 
the  only  cognixance  which  it  will 
take  of  the  case  is,  to  inquire  wheth- 
er there  is  a  want  of  jurisdiction  in 
the  defendant  to  do  the  act  which 
is  sought  to  be  restrained.  tft 

3.  The  court  will  not  review  the  exer- 
cise of  any  discreUon  on  the  pari  of 
the  bishop ;  nor  inquire  whether  bis 
judgment,  or  that  of  the  subordinate 
ecclesiastical  tribunal,  is  justified  by 
the  truth  of  the  case.  It  will  only 
inquire  whether  the  bishop  has  the 
power  to  act;  not  whether  he  is 
acting  rightly.  a^ 

n 

4.  Therefore,  the  court  will  take  so 
cognizance  of  a  refusal  of  the  de- 
fendant to  iwue  a  commission  to 
take  testimony;  of  his  refusal  to 
grant  a  new  trial ;  of  the  alleged 
misconduct  of  a  member  of  the 
court,  &C;  these  being  matters 
which  relate  to  the  mode  of  proceed- 
ing, and  not  to  the  right  to  proceed. 

ik 

See  Fraud. 

Relioious  Societiu,  1, 2|  8. 4, 


JUSTICES'  COURTS. 

1.  It  is  not  necessary  that  the 
plaint,  in  a  Justice's  court, 
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oorreipoDd  with  the  sammont,  in 
respect  to  the  cause  of  action.  The 
particular  plea  need  not  be  stated 
in  the  summons.  If  the  complaint 
is  in  a  ci?il  action  it  is  enough. 
Delancy  v.  Nagk,  96 

2.  A  justice  of  the  peace  may  instruct 
the  jury  on  a  question  of  law ;  but 
if  he  misdirects  them  it  is  error. 
He  may,  however,  leave  the  whole 
case  to  them,  without  any  instruc- 
tions; and  in  that  case,  if  the  jury 
judge  erroneously  on  a  point  of  law, 
the  appellate  court  will  correct  the 
error,  on  appeal.  i^ 

8.  By  refusing  to  charge  as  requested 
by  one  of  the  parties,  the  justice 
will  not  be  deemed  to  have  charged, 
by  implication,  the  converse  of  the 
proposition  offered.  ib 

See  Execution,  1, 2. 

.  JUDOMENT,  2. 


LAin)LORD  AND  TENANT. 

1.  The  affidavit  upon  which  applica- 
tion is  made  for  a  warrant,  under 
the  statute  respecting  "summary 
proceedings  to  recover  the  posses- 
sion of  lands,"  should  not  be  uncer- 
tain or  contradictory.  It  should 
distinctly  show  which  of  the  persons 
proceeded  against  is  the  tenant, 
and  which  of  them  are  under- 
tenants,    mgyin  V.  Woodruff,   474 

Z  It  should  allege  how  the  defendants 
are  in  possession,  in  order  that  the 
officer  before  whom  the  proceedings 
are  liad  may  judge  whether  they 
come  within  the  statutory  descrip- 
tion, ih 

8.  A  county  judge  has  no  jurisdiction 
to  entertain  summary  proceedings 
against  a  tenant  holding  over,  un- 
less the  conventional  relation  of 
landlord  and  tenant  exists  between 
the  parties ;  and  he  is  bound  to  dis- 
miss the  proceedings  whenever  it  is 
established  that  no  such  relation 
exists.    BvmeU  v.  Scribner,      621 

4  Whenever  a  tenant  is  proceeded 
againsti  under  the  statute,  on  the 


ground  that  be  holds  over  without 
the  permission  of  his  landlord,  after 
default  in  the  payment  of  rent  pur- 
suant to  the  agreement  under  which 
the  premises  are  held,  it  must  be 
made  to  appear  not  only  that  such 
holding  over  is  without  the  permis- 
sion of  the  landlord,  but  that  the 
tenant  holds  the  premises  under 
the  agreement  pursuant  to  which 
the  rent  is  claimed  to  be  due,  at  the 
time  the  proceedings  are  instituted. 

ib 


6.  If  the  tenant  is  then  holding  under 
some  new  agreement  with  the  land- 
lord, he  cannot  be  dispossessed  un- 
der the  statute  on  the  ground  that 
he  is  in  default  in  the  payment  of 
rent  under  a  prior  agreement.       ib 


6.  By  a  lease  dated  June  23, 1846,  8. 
leased  certain  premises  to  B.  for  the 
term  of  five  years  Arom  the  1st  of 
January,  1847,  at  a  rent  of  0960  for 
the  whole  term,  $160  of  which  was 
pa}*able  on  the  Ist  of  January,  1848, 
and  the  residue  in  four  equal  an- 
nual payments  thereafter.  And  in 
case  S.  should  sell  the  premises  be- 
fore the  end  of  the  term  B.  agreed 
to  quit  and  surrender  possession 
on  the  first  day  of  March  after  such 
sale.  By  another  instrument  exe- 
cuted by  the  parties  on  the  28th 
of  June,  1847,  8.  sold  the  prem- 
ises to  B.  for  $4800,  to  be  paid  In 
twelve  equal  annual  payments,  and 
agreed  to  give  him  a  warranty 
deed  when  one  half  the  payments 
were  made,  and  to  take  security  <»i 
the  land  for  the  residue  of  the- 
payments.  Held  that  the  lease  was 
surrendered  by  the  parties  upon  the 
execution  of  the  second  instrument, 
and  was  of  no  force  or  validity 
thereafter.  i 


7.  Held  also,  that  the  second  instni- 
ment  was  a  contract  for  the  sale  and 
purchase  of  the  premises  and  not « 
conveyance;  that  by  that  contract 
the  former  relation  of  landlord  and 
tenant  was  entirely  changed,  and 
the  relation  of  vendor  and  purcka^ 
ser  was  created  between  the  par- 
ties ;  which  was  in  no  sense  a  ten- 
ancy, at  least  within  the  purview  of 
the  statute  authorizing  sommaiy 
proceedings  against  tenants.        t^ 
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LIEN. 


1.  The  mere  existence  of  a  debt, 
creates  no  lien  npon  land,  while  the 
debtor  lives;  bat  upon  his  death 
the  character  of  the  debt  is  changed 
by  the  operation  of  the  statute  au- 
thorizini;  a  sale  of  the  real  estate, 
for  the  payment  of  debts,  on  the 
application  of  creditors,  at  any  time 
within  three  years.  The  debt  be- 
comes at  ooce  a  lien  npon  the  land, 
so  that  the  land  descends  to  the 
heir,  or  passes  to  the  devisee, 
chargeable  with  the  payment  of  the 
debts  of  the  ancestor.  JeweU  v. 
KeenhoUSt  198 

2.  And  whoever  sows  a  crop  npon 
land  in  the  possession  of  an  heir  or 
devisee,  during  the  three  years  with- 
in which  the  real  estate  of  the  de- 
visor or  ancestor  is  liable  to  be  sold 
by  the  order  of  the  surrogate,  for 
the  payment  of  his  debts,  does  so 
at  the  risk  of  losing  his  crop,  in 
case  of  a  sale  before  he  can  remove 
the  same.  ib 

9.  When  land  of  which  a  debtor  died 
seised  is  thus  sold,  under  the  order 
of  a  surrogate,  the  purchaser  is  en- 
titled to  the  growing  crop.  ib 


LIMITATIONB,  STATUTE  OP. 

When  administrators  are  sued  upon  a 
Joint  and  several  note,  with  others, 
they  are  to  be  regarded,  In  respect 
to  the  application  of  the  statute  of 
limitations,  as  if  they  had  been  sued 
separately ;  and  the  eighteen  months 
«fter  the  death  of  their  intestate, 
during  which  suits  are  not  to  be 
isommenced  against  personal  repre- 
sentatives, must  be  added  to  the  six 
years  before  the  statute  can  be  made 
A  bar.    Parker  v.  Jackson,  88 

Ste  Promissory  Notes,  18. 


M 

MANDAMUS. 

4te  OOlRTROLtnt    OP    T»    CITT    OF 

NiWoTow. 


MABBIAOS. 


1.  In  an  action  for  a  breach  of  proaise 
of  marriage,  not  only  the  matnal 
engagement,  but  a  breach  tliereof, 
by  the  refusal  of  the  defendant  to 
marry,  may  be  proved  by  circum- 
stantial evidence.  BMmrd  v.  Bont- 
tied,  860 

2.  And  if  there  is  any  evidence  upon 
the  subject,  the  judge  should  loive 
it  to  the  Jury  to  say,  in  case  thej 
should  find  a  promise,  whether 
there  was  not  nlsoa  reteaL  U 


MABRUOE  S£TTI£M£NT. 

A  settlement  made  by  a  husband 
upon  his  wife,  after  marriage,  in 
pursuance  of  a  parol  agreement  en- 
tered into  before  marriage,  is  not 
valid.  And  if  such  settlement  be 
made  by  a  husband  indebted  at  the 
time,  it  is  fVaudulent  and  void 
against  all  such  antecedent  cred- 
itors.   Bifrst  V.  Coroft  186 


MABRIED  WOMEN. 

See  Trusts  and  Trusters. 

MESNE  PROFITS. 

In  an  action  for  mesne  profita,  wliere 
the  plaintiff  avers  in  his  complaint 
a  sole  possession,  and  a  sok  r^iU  to 
the  possession  of  the  profits  in  him- 
self, during  the  time  the  preraisea 
were  occupied  by  the  defendant,  he 
cannot  recover  without  establishing 
the  fact  of  an  entire  and  sole  poaes- 
sion  in  himself,  as  well  as  a  sate  right 
to  the  possession,  during  the  same 
period.    Siddon  v.  Van  Shfke,     28 

See  EjrctmrmTj  2. 


MORTMOft. 

.  Since  the  paasage  of  the  aei  of 
May  7, 18#4,  amending  tbe  "actfor 
the  foreeloenre  of  mortgagw  by 
advertisement,"  it  is  neceasary  to 
adopt  the  three  medea  of  ^vlag 
notice,  prescribed   \sy  the  «ci  «■ 
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amended,  in  order  to  render  the 
foreclosure  valid.    StaiUon  v.  Kline, 

9 

2.  The  consequence  of  that  amend- 
ment is  that  it  is  as  necessary  to  serve 
a  notice  on  the  mortgagor,  subse- 
qnent  grantees  and  mortgagees,  and 
judgment  creditors  subsequent  to 
the  mortgage,  as  it  is  that  the  no- 
tice should  be  published  in  a  news- 
paper, or  posted  on  the  court  house 
door.  An  omission  of  either  of 
those  statutory  requisites  will  render 
the  foreclosure  utterly  void.  ib 

8.  Notices  cannot  be  legally  served  on 
subsequent  grantees,  ic.  by  de- 
positing them  in  the  post  office^  unless 
they  are  directed  to  persons  resid- 
ing in  a  different  place,  and  are 
designed  to  be  sent  by  mail.  When 
notices  are  to  be  served  on  persons 
residing  in  the  same  place,  such  no- 
tices must  be  served  personally,  or 
on  some  one  of  suitable  age  at  the 
dwelling  house  of  the  party  to  be 
charged.  ib 

4.  On  the  20th  of  Oct.  1848,  the  plain- 
tiff*, being  the  owner  of  a  farm,  exe- 
cuted a  mortgage  thereon  to  L.  W. 
On  the  7th  of  March,  1845,  he  con- 
veyed the  flirm  to  the  defendant, 
suijed  to  the  mortgage;  and  on  the 
81st  of  October,  1845,  the  defend- 
ant reconveyed  66  acres,  parcel  of 
the  fkrm,  to  the  plaintiff,  with  cove- 
nants of  warranty.  The  plaintiff,  on 
the  8th  of  March,  1847,  conveyed 
the  said  55  acres,  suJbject  to  the  afore- 
said  mortgage,  to  S.  0.  A.  and  took 
back  a  mortgage  for  the  purchase 
money,  which  was  foreclosed,  and 
the  premises  bought  in  by  the  plain- 
tiff. Subsequently  the  original  mort- 
gage to  L.  W.  was  foreclosed,  and 
the  premises  sold  to  one  A.,  who 
brought  an  action  of  ejectment  and 
evicted  the  plaintiff.  In  an  action 
upon  the  covenant  of  warranty  con- 
tained in  the  defendant's  deed  of 
Oct.  81, 1845,  to  the  pUintiff ;  Held, 
1.  That  upon  the  sale  of  the  prem- 
ises to  the  defendant,  sul^ect  to 
the  mortgage,  the  amount  of  the 
mortgage  debt  being  deducted  fVom 
the  purchase  price,  the  defendant 
assumed  the  payment  of  the  mort- 
gage debt ;  and  that  he  was  bound  to 
discharge  the  same.  2.  That  on  his 
reconveying  the  mortgaged  prem- 
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ises  to  the  plaintiff,  by  a  deed  with 
warranty,  he  undertook  that  if  the 
latter  should  be  evicted,  by  means 
of  his  omitting  to  pay  off  the  mort- 
gage, he  would  restore  the  consid- 
eration that  he  had  received.  8. 
That  by  the  deed  fVom  the  plaintiff 
to  8.  0.  A.  subject  to  the  original 
mortgage,  it  Was  the  intention  of  the 
plaintiff  to  exempt  himself  from 
personal  responsibility  to  the  gran- 
tee in  the  event  of  the  latter  being 
evicted;  leaving  his  grantee  to 
prosecute  on  the  defendant's  cove- 
nant if  an  eviction  should  take 
place ;  and  that  such  was  the  legal 
effect  of  the  deed.  4.  That  such 
deed  did  not  operate  as  a  release 
of  the  defendant's  covenant  of  war- 
ranty. That  in  order  to  be  oper- 
ative in  favor  of  the  defendant,  the 
deed  should  expressly  release  him 
fVom  his  covenant,  and  should,  in 
general,  be  executed  to  him  as  a 
party.  5.  That  whatever  estate  or 
interest  was  conveyed  by  the  deed 
fVom  the  plaintiff  to  8.  0.  A.,  was 
restored  by  the  foreclosure  of  the 
mortgage  given  by  the  latter  for  the 
purchase  price,  and  the  bidding  in 
of  the  premises  by  the  plaintiff; 
and  the  plaintiff  was  reinvested 
with  the  fhll  title  to  the  premises, 
with  all  the  incidents  to  it,  and 
that  the  covenant  6f  the  defendant, 
though  it  might  have  passed  to  B.  0. 
A.  by  the  deed  to  him,  was  restored 
to  the  plaintiff  by  such  foreclosure. 
Andrews  y,  Wolcott,  21 

5.  Where  a  mortgage,  g^ven  for  the 
purchase  price  of  land,  is  foreclosed 
and  the  premises  are  bid  in  by  the 
mortgagee,  he  is  reinvested  with 
the  original  estate,  as  perfectly  as 
though  he  had  never  parted  with  it. 
He  takes  the  title  of  both  the  mort- 
gagor and  mortgagee,  united.       ib 

6.  If  there  be  any  covenants,  they  run 
with  the  land,  and  become  vested 
in  the  purchaser  at  the  mortgage 
sale,  and  he  may  maintam  an  action 
upon  theift.  ib 

7.  The  dat€  of  a  conveyance  is  only 
presumptive  evidence  of  the  time  of 
delivery.    Harris  v.  Norton,       264 

8.  That  presumption  does  not  ariso 
when  there  is  no  proof,  or  acknowl* 
edgment,  or  subscribing  witness; 
and  it  is  utterly  repelled  when  iw 
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appears  in  the  prooft  ibat  the  in- 
strament  continued  in  the  hands  of 
the  grantor,  after  its  date.  ib 

0.  On  the  11th  of  AugUBt,  1848,  P. 
and  wife  executed  a  mortgage  to 
the  plaintiff,  dated  and  acknowl- 
edged on  that  day  and  recorded  on 
the  17th  of  the  same  month.  On 
the  12th  day  of  the  same  month,  P. 
and  wife  ezecnted  a  mortgage  on 
'the  same  land,  to  N.  bearing  date 
the  tenth  day  of  August,  1848,  ac- 
knowledged on  the  12th,  and  re- 
corded on  the  14th  of  that  month. 
N.  at  the  time  of  taking  his  mort- 
gage, had  notice  of  the  prior  mort- 
gage of  the  plaintiff.  In  1847,  N. 
foreclosed  his  mortgage,  onder  the 
statute,  and  on  the  sale  of  the 
premises  became  the  purchaser 
thereof.  He  afterwards  sold  and 
conveyed  them  by  a  quit-claim 
deed,  to  L.  who  gave  back  a  bond 
and  mortgage.  Held,  that  N.  hav- 
ing notice  of  the  prior  mortgage, 
must  be  deemed  to  have  purchased 
the  premises  malajlde,  so  far  as  the 
plaintiff's  rights  were  concerned, 
and  that  by  such  purchase  he  ac- 
quired no  greater  right,  as  against 
the  plaintiff,  than  he  possessed  be- 
fore the  foreclosure  and  sale.       ib 

10.  Beld  also,  that  L.  could  not  be  con- 
sidered a  bona  fide  purchaser,  or  as 
acquiring  any  better  title  than  N. 
possessed ;  he  purchasing  with  no- 
tice of  the  plaintiff's  prior  mort- 
gage, at  a  reduced  price,  and  without 
paying  any  thing  down ;  and  that 
the  plaintiff  was  entitled  to  a  decree 
for  a  foredoeare,  and  a  sale  of  the 
mortgaged  premises  in  the  hands  of 
L.'s  representatives.  ib 

11.  Any  contract  which  may  be  made 
by  a  mortgagor  cannot  be  set  up  by 
the  mortgagee,  or  a  purchaser  at  a 
foreclosure  sale,  against  the  person 
contracting  with  the  mortgagor,  any 
more  than  it  could  be  set  up  by 
snch  contractor,  against  the  mort- 
gagee or  the  purchaser  at  such 
sale.     Thompson  v.  SomerviUe,    469 

12.  On  the  18th  of  June,  1846,  E.  J.  M. 
being  the  owner  of  two  vacant  lots, 
acyoining  each  other,  and  being 
about  to  build  a  brick  house  on 
each,  entered  into  an  agreement 
with  E.  S.  M.  the  owner  of  vacant 


lots  lying  on  each  side  of  hia  o«ni 
lots,  respecting  the  party  walls  to  be 
built  between  the  parties,  by  which 
it  was  agreed  that  one-half  of  ea^ 
wall  should  be  built  on  the  loi  of 
each  party,  and  that  E.  S.  M.  abonkl 
have  the  right  at  any  time  to  nas 
such  party  waHs,  on  paying  to  E.  J. 
M.  the  value  thereof.  Previoaa  to 
this  time,  and  on  the  3d  of  Mmj, 
1846,  £.  J.  M.  had  mortgaged  one 
of  his  lots  to  the  C.  Ins.  Co.  After 
the  agreement  was  made,  E.  J.  IL 
erected  a  house  on  that  lot,  and 
built  a  party  wall.  Subsequently 
the  C.  Ins.  Co.  foreclosed  the  mort- 
gage, and  S.  became  the  purchaser 
of  the  lot,  at  the  foreclosure  sale,  in 
March,  1847.  In  October,  1848,  E. 
S.  M.  sold  one  of  his  lots  to  L.  anb- 
Ject  to  all  the  covenants  in  the  agree- 
ment above  mentioned,  and  L.  built 
a  bouse  on  such  lot,  using  the  party 
wall  previously  built  by  £.  J.  M.  In 
a  suit  by  the  assignees  of  £.  J.  M. 
against  E.  8.  M.,  L.  and  S.,  to  recover 
the  value  of  the  party  wall ;  HitU, 
that  the  mortgage  conveyed  to  the 
mortgagees  no  interest  in  £.  S.  M.'s 
lot,  and  no  right  to  claim  payment 
fVom  £.  S.  M.  for  half  of  a  wall  to  be 
afterwards  built  on  his  lot ;  and  that 
a  purchaser  at  a  sale  under  the 
mortgage  could  have  no  greater 
right  than  the  mortgagees  had.     ^ 

18.  Bdd  also,  that  S.  the  purchaser  aft 
the  mortgage  sale,  was  not  boond 
by  the  contract  respecting  the  party 
wall,  and  could  not  avail  himself 
of  it,  or  claim  fh>m  L.  the  valne  of 
the  wall ;  but  that  thei  plaintifb,  as 
the  assignees  of  E.  J.  M.  were  en- 
titled to  recover  the  same.  ih 


BfUTUAL  INSUBANCE    COM- 
PANIES. 

1.  A  mutual  usurance  company  >  or- 
ganized under  the  general  tnsDianoe 
act  of  April,  1849,  has  no  right  to 
divide  its  risks  into  two  daases,  ac- 
cording to  the  degree  of  hanrd, 
and  to  assess  the  preminm  notes 
only  for  the  payment  of  losses  hap- 
pening in  the  class  to  which  snch 
notes  belong.    7%ma$  v.  AdUBo. 

491 

2.  The  assured  has  a  right  to  look  to 
the  entire  capital  of  the  oompaBy, 
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i.  e.  the  whole  amoant  of  premium 
notes  taken,  for  his  indemnity,  in 
case  of  loss,  instead  of  being  limited 
to  the  capital  of  that  class  of  risks 
in  which  his  policy  has  been  placed. 
And  in  case  an  assessment  is  made, 
be  has  a  right  to  claim  that  all  the 
premium  notes  held  by  the  company 
shoald  be  embraced  therein.         ib 


N 

NEGLIQENCE. 

See  Insurance,  4* 

Bailroads,  24  to  26, 28, 29,  SI, 82. 


NON-IMPRISONMENT  ACT. 

.  When  a  person  is  arrested  upon  a 
warrant  issued  under  the  non-im- 
prisonment act,  ho  must  be  detained 
in  custody  by  the  officer,  until  a 
final  adjudication ;  unless,  in  case  of 
an  adjournment,  he  shall  give  a  re- 
cognizance.   Latham  y.  Westerveltt 

421 


2.  The  statute  allows  a  recognizance 
to  be  taken,  but  it  contemplates 
that  in  case  none  is  taken  the  de- 
fendant shall  remain  in  custody,  as 
provided  by  section  6 ;  and  no  or- 
der is  necessary  for  that  purpose,  ib 

3.  If  no  recognizance  is  given,  and  the 
officer  allows  the  defendant  to  es- 
cape, so  that  when  the  final  com- 
mitment is  issued,  the  process  can- 
not be  executed,  the  sheriff  is  liable 
for  the  damages  sustained  by  the 
plaintiff.  ib 

4.  When  a  warrant  under  the  non-im- 
prisonment act  is  issued  out  of  the 
supreme  court,  in  the  first  district, 
the  direction  to  bring  the  party  be- 
fore the  particular  Justice  issuing 
the  same,  is  merely  a  matter  of  form, 
and  not  of  substance;  and  if  the 
warrant  be  made  returnable  gen- 
erally before  one  of  the  Justices  of 
the  court,  the  error,  if  it  be  one, 
does  not  render  the  warrant  void ; 
nor  can  the  defect  be  taken  notice 
ofooUaterally.  ib 


NOTICE. 
See  MoRTOAGS,  1, 2,  8. 

NUISANCE. 

1.  An  action  under  the  464th  section 
of  the  code,  to  abate  a  nuisance  and 
to  recover  damages  for  its  erecUon 
and  continuance,  is  a  substitute  for 
the  statute  remedy  by  writ  of  nui- 
sance ;  and  the  plaintiff  must  aver, 
in  his  complaint,  all  that  was  before 
requisite  to  sustain  an  action  of  that 
nature.    EUsuwrik  v.  RiUnam,    666 

2.  For  an  injury  to  the  plaintiff's  land 
by  the  erection  of  a  nuisance  upon 
land  in  the  possession  of  the  defend- 
ants, the  complaint  should  allege 
that  the  plaintiff  was  iAe  owner  of 
the  freehold  affected  by  the  nuisance, 
at  the  time  the  acts  complained  of 
were  committed  ;  and  that  the  de- 
fendants were  tenant*  of  the  freehM 
of  the  land  whereon  the  nuisance 
was  erected.  ih 


ONUS  PROBANDI. 

8te  Assault  and  Battkrt. 
Railroads,  82, 88. 


OPINIONS  OF  WITNESSED 
See  Railroads,  6, 16. 


PAROL  EVIDENCE. 

1.  Neither  at  law  nor  in  equity  cen 
parol  evidence  be  received,  to  show 
that  a  deed  or  assignment  absolute 
on  its  fiM»  was  agreed  to  be,  or 
was,  a  mortgage,  when  the  parties 
intended  that  the  instrument  should 
be  in  the  form  in  which  it  is.  Cook 
y.  EMm^  489 

2.  But  where  there  is  an  agreement 
to  ezecate  a  defeasance,  or  that  « 


692  i^EX. 

mortgage  shall  be  giveD,  and  by 
fhiud,  accident  or  mistakci  that 
agreement  is  not  carried  out,  equity 
will  give  relief)  and  must  necessari- 
ly allow  parol  evidence,  to  prove 
the  agreement,  and  the  fVaud,  acci- 
dent or  mistal&e.  ib 


PARTIES. 

1.  Upon  a  joint  and  several  demand, 
a  suit  in  equity  may  be  brought 
against  both  the  surviving  debtor 
and  the  representatives  of  a  de- 
ceased  co-debtor,  without  alleging 
the  insolvency  of  the  survivor. 
Parker  v.  Jaekson,  S3 

2.  A  Joint  and  several  note  was  given 
by  R.  B.  and  D.  B.,  for  money  bor- 
rowed for  R.  B.  Afterwards  D.  B. 
died,  leaving  R.  B.  and  others  his 
executors.  There  was  no  allegation 
or  proof  that  R.  B.  was  insolvent. 
Held  that  R.  B.,  in  his  individual 
capacity,  and  as  executor,  could 
not  be  joined  with  the  other  exec- 
utors of  D.  B.  in  a  suit  on  the  note. 
Morehouse  v.  Ballou,  289 

8.  The  117th  section  of  the  code, 
which  declares  that  "all  persons 
having  an  interest  in  the  suiject  of 
the  acUothf  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  pkdn- 
tiffs"  is  now  the  rule,  as  to  parties, 
in  all  cases ;  whether  such  as  were 
formerly  the  subjects  of  suits  in 
equity  or  of  actions  at  law.  Loomis 
V.  Brmon,  826 

4.  Thus  where  an  action  is  brought 
upon  an  injunction  bond,  the  sub- 
lect  of  the  action  being  the  damage 
sustained  by  the  plaintifib  in  conse- 
quence of  the  injunction,  which 
prevented  them  fVom  proceeding  in 
their  business,  all  the  obligees  may 
Join  as  plaintiff^,  notwithstanding  the 
claim  of  one  of  them  is  different  in 
its  character  and  amount,  (h>m  that 
of  the  others.  ib 


PARTITION. 

1.  R.  died,  leaving  a  widow  and  six 

S*ii'"*^?.*"^''>^'"ff  ^^^'    After  hU 
««aai,  his  Peal  estate  was  sold,  un- 


der a  decree  in  partition ;  and  fba 
sum  of  $1020,04  was  directed  to  be 
invested  for  the  vidow,  the  interest 
to  be  paid  to  her  during  her  life, 
and  after  her  death- the  principal 
was  to  be  paid  to  R.'s  heirs.  The 
commissioners  in  partition  loaned 
the  money  to  0.,  one  of  their  num- 
ber, who  paid  the  interest  to  the  ^ 
widow,  during  his  lifetime,  and 
after  his  death  his  executors  con- 
tinued to  do  the  same,  for  several 
years,  until  the  widow's  death. 
Hdd,  that  the  transaction  was  to  be 
treated  as  a  loan  to  0.,  and  as  stand- 
ing on  the  same  footing  as  if  it  bad 
been  a  loan  to,  and  a  bond  from, 
any  other  person;  and  that  the 
interest  did  not  stop  ninntng  from 
the  time  when  the  principal  became 
due,  by  the  death  of  the  widow. 
Robinson  v.  McCiregor,  631 

2.  Hdd  also,  that  it  was  the  deity  of 
0.  to  invest  the  money,  according 
to  the  statute,  in  permanent  securi- 
ties, at  interest ;  and  that  his  exec- 
utors could  not  be  heard  to  inter- 
pose a  non-performance  of  dnty,  as 
a  defense.  aft 

8.  Where  a  decree  in  partition  dircda 
a  third  of  the  proceeds  of  the  sale 
to  be  invested  for  the  benefit  of  the 
widow,  and  that  upon  her  death  it 
be  divided  into  as  many  parts  as 
there  are  heirs,  and  paid  to  the 
heirs  respectively,  by  name ;  if  any 
of  the  heirs  die  in  the  lifetime  of 
the  widow,  their  executors  or  ad- 
ministrators— and  not  their  heirs  as 
such— «re  entitled  to  receive  the 
pajrment  of  the  respective  shares 
of  those  so  dying.  «^ 

4.  Where  such  decree,  howeveri  di- 
rects the  share  of  one  of  the  heirs, 
who  is  a  married  woman,  to  be  paid 
to  her  husband  in  right  of  his  wife, 
and  he  dies  before  actual  payment, 
leaving  his  wife  surviving,  she  be- 
comes re-instated  in  her  original 
rights,  and  is  entitled  to  receive  her 
share,  not  as  her  husband's  widow 
or  representative,  but  as  the  heir  of 
the  original  owner  of  the  land,      d 

5.  If  one  of  the  heirs,  who  is  a  female, 
has  married  since  the  decree,  her 
share  will  be  directed  to  be  paid  to 
hor,  instead  of  her  husband.         t^ 
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P^TNEBSHIP^ 


1.  Where  an.  action  Is. brought  against 
a  partner,  upon  a  note  signed  with 
the  partnership  name,  and  one  of 
the  defendants  sets  up  as  a  defense 
that  the  note  was  giv^en  in  renewal 
of  a  note  noade  by  another  firm,  of 
which  he  was  not  a  member,  and 
that  the  name  of  his  firm  was  signed 
to  the  note  in  suit  without  his 
authority;  and  such  defendant  is 
discharged  by  the  jury  on  that 
ground,  a  judgment  may  be  entered 
in  kis  favor  t  and  against  Ais  co-defend- 
ani.    Parker  v.  Jackson,  83 

2.  In  such  a  case  the  holder  of  the 
note  may  bring  a  several  suit  against 
the  partner  who  signed  the  partner- 
ship name  to  the  note ;  and  oi^  prov- 
ing that  the  name  of  the  firm  was 
used  by  the  defendant  without  any 
authority  fh)m  his  partner,  he  may 
recover  a  several  judgment.  ih 

8.  To  make  one  a  partner  with  others 
inter  se^  he  must  have  an  interest  in 
the  profits  as  pro/Us.  It  is  not  suffi- 
cient that  be  is  to  be  paid  a  sum 
equal  to  one-half  of  the  net  profits 
for  his  services.  Brockway  v.  Bur- 
nap,  809 

4.  Where  a  partnership  is  carried  on 
in  the  name  of  an  individual,  and  a 
suit  is  brought  against  the  partners 
upon  a  note  or  other  obngation 
signed  by  such  individual,  the  legal 
presumption  is  that  it  is  the  note  of 
the  individual,  and  not  of  the  part- 
ners. And  the  plaintifl^,  in  order  to 
recover  against  the  partners,  must 
not  only  prove  the  execution  of  the 
note,  but  go  fhrther,  and  prove 
either  that  the  money  for  which  the 
note  was  given  was  borrowed  on  the 
credit  of  the  partnership,  or  that 
when  obtained  it  was  used  in  the 
business  of  the  partnership.  OU- 
pharUy.  Mathews,  608 

5.  If  the  Individual  whose  name  is 
used  declares,  at  the  time  of  the 
transaction,  that  it  is  on  accohnt  of 
the  partnership,  that  is  suJQScient  to 
bind  the  partners.  ib 

6.  And  it  seems  that  the  legal  presump- 
tion that  the  debt  is  the  debt  of  the 
individual  in  whose  name  the  obli- 


gation is  made,  and  not  that  of  the 
firm,  may  be  repelled  and  overcome 
by  proof  as  to  the  business  in  which 
such  person  was  engaged.  ib 

7.  K.  the  general  partner  in  a  special 
partnership,  who  conducted  the  bu- 
siness  of  his  firm  in  his  own  name, 
and  also  did  business  and  borrowed 
money  on  his  own  account,  applied 
to  tha  plaintifi*  for,  and  obtained,  his 
accommodation  indorsement  of  a 
note  made  by  K.  upon  which  note 
K.  obtained  a  loan  ttom  G.  It  did 
not  appear  whether  the  plaintiff  in-^ 
dorsed  the  note  for  the  partnership, 
or  for  K.  individually ;  nor  whether 
the  money  was  obtained  fVom  0.  ou 
account  of  the  partnership  or  of  K, 
Beld,  that  in  the  absence  of  evidence 
to  show  that  the  debt  was  contractr 
ed  on  account  of  the  partnership, 
the  firm  could  not  be  made  liable 
to  the  plaintiff  as  indorser,  unless  it 
was  shown  satisfactorily  that  the 
money,  after  it  was  obtafned  tram 
G.  was  used  in  the  business  of  the 
partnership.  ii 

8.  Held  also,  that  the  presumption  wa^ 
that  the  money  was  not  so  used ; 
that  the  burthen  of  proving  that  it 
was  thus  used  was  upon  the  plain- 
tiff; and  if  fVom  the  evidence  it  wa^ 
doubtAil  how  the  money  was  a^ 
plied  the  plaintiff  must  fail.  ^ 


PEWS. 

1.  Though  pews  in  a  church  be  held 
under  an  absolute  conveyance,  th« 
holders  thereof  have  no  legal  inter- 
est in  the  church  edifice.  Matter 
of  the  Reformed  Dntck  Church  in 
Saugerties,  237 

2.  A  church  corporation  has  power  to 
regulate  and  order  the  renting  of 
the  pews ;  but  it  can  no  more  sell 
a  pew,  absolutely,  without  an  order 
of  the  court  for  that  purpose,  than  it 
can  sell  the  house  itself,  without 
leave.  ib 

8.  Pew-holders  have  only  the  right  to 
occupy  their  pews  for  the  purposes 
of  worship.  The  title  to  the  free- 
hold still  remains  in  the  corporation ; 
and  the  pew-holder  can^t  compel 
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it  to  maintain  divine  service,  or  even 
to  open  the  house  for  that  purpose. 

ib 


PLANK  ROADS. 

1.  When  a  public  hi§i:hway  is  taken  by 
a  plank  road  company,  for  the  pur- 
pose of  constructing  a  plank  road 
on  the  site  thereof,  the  company 
succeeds  to  all  the  rights  of  the  com- 
missioners of  highways  in  respect  to 
the  construction  and  repairing  of 
such  plank  road.    DexUr  v.  Broati 

887 

2.  And  any  damage  which  an  individ- 
ual may  sustain  by  the  obstructing 
of  a  stream,  in  consequence  of 
raising  the  grade  of  the  road,  &c  is 
damnum  absque  injuria ;  and  affords 
no  basis  for  an  action.  ib 

8.  In  an  adion  brought  since  the  act 
of  March  16,  I860,  amending  the 
general  plank  road  act  of  1849,  was 
passed,  to  recover  a  penalty  for 
making  a  fklse  representation  that 
the  defendant  was  entitled  to  ex- 
emption fh>m  toll,  the  act  of  1849  is 
to  be  read  and  construed  as  if  the 
eighth  subdivision  of  the  third  sec- 
tion thereof,  added  by  the  act  of 
1860,  had  always  formed  a  part  of 
the  former  act  T^  Dexter  and 
Lmerick  Plank  Road  Company  v. 
AUen,  16 

4.  The  act  of  March  16, 1860,  amend- 
ing the  general  plank  road  act  of 
1849,  repealed  the  exemption.  fh>m 
tolls  contained  in  the  86th  section 
of  the  turnpike  act,  so  fEir  as  it  was 
applicable  to  plank  roads.  ib 

6,  Where,  in  an  action  by  a  plank 
road  company,  to  recover  a  penalty 
for  a  false  representation  as  to  the 
defendant's  exemption  fVom  toll, 
the  defendant  asserts  in  his  answer 
that  he  was  entitled  to  the  exemp- 
tion ;  and  it  is  assumed  by  both 
parties,  and  the  cause  is  tried  on  the 
theory,  that  the  road  was  subject  to 
exemption  as  being  constructed  over 
an  old  highway,  it  is  too  late  for  the 
defendant  to  raise  the  objection,  on 
appeal,  that  there  was  no  proof  that 
the  plank  road  was  so  constructed 
over  a  former  highway.  ib 


6.  Where  a  person*  on  passing  through 
a  toll  gate  on  a  plank  road,  says 
that  ho  "is  going  to  mill,"  this 
amounts  to  a  declaration  that  he 
claims  to  pass  the  gate  without  pay- 
ing toll,  on  the  ground  that  he  is 
going  to  miU ;  and  in  an  action  to 
recover  the  penalty  for  a  fitlse  repre- 
sentation, the  jury  will  be  author- 
ized to  undentand  this  to  be  a  repre- 
sentation that  the  defendant  was 
going  to  mill  "  for  the  purpose  of 
getting  his  grinding  done,''  and  that 
the  mill  was  the  one  "  where  he  or- 
dinarily got  his  grinding  done."    d 

7.  If,  in  such  a  case,  under  the  pre- 
tense of  going  to  mill,  a  person 
travels  on  a  plank  road  in  going  and 
returning,  two  miles  and  a  half  be- 
yond the  mill,  without  paying  any 
toll,  it  is  the  province  of  the  jury 
to  say  whether  the  representation 
made  was  not,  though  UieraUf  Uue^ 
yet  substanUatty  ftdse,  ib 


PLEADING. 

1.  In  an  action  by  administraton,  to 
recover  for  an  injury  inflicted  upon 
their  intestate,  which  resulted  in  his 
death,  the  complaint  alleged  that  on 
the  18tb  of  December,  1849,  at  M. 
the  defendant  made  an  assault  on 
B.  the  intestate,  and  with  great 
force  and  violence  seized  him,  &c. 
&C.  by  means  of  which  he  became 
sick,  and  died  on  the  26th  of  De- 
cember, 1849,  by  reason  of  the  in- 
juries inflicted.  The  answer  denied 
that  on  the  18^  day  of  December, 
1849,  at  M.  0r  a<  any  other  place,  he 
made  an  assault,  dtc ;  or,  that  o>n 
ikeTJ^of  December,  1849,  B.  died 
of  the  injuries  so  inflicted.  Hdd^ 
that  this  was  a  clear  case  of  a  nega- 
tive pregnant;  the  legal  conatmo- 
tion  of  ttie  answer  being  a  denial 
that  the  act  was  done,  or  that  the 
death  occurred  on  the  day  charged, 
but  an  admission,  by  implication, 
that  the  act  was  done  by  the  de- 
fendant, and  that  B.  died  thereof,  on 
some  other  day,  than  those  chaiged 
in  the  complaint.    Baker  v.  B^ey, 

2.  Held  also,  that  under  these  plead- 
ings no  evidence  could  be  admitted, 
for  the  purpose  of  showing  that  the 
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ii^Jniy  WM  inflicted  by  some  person 
other  than  the  defendant.  ib 

8.  Where  a  complaint  alleged  that  on, 
dbc.  in  consideration  that  one  L.  (the 
plaintiff's  assignofi)  had  theretofore 
agreed  to  purchase  a  quantity  of 
Aimiture  on  which  the  defendant 
represented  that  ho  held  a  policy  of 
insurance,  and  in  Airther  considera- 
tion that  L.  then  and  there  agreed  to 
pay,  when  requested,  the  premium 
on  the  policy,  he,  the  defendant, 
then  and  there  promised  L.  that  be- 
fore completing  the  purchase  of  the 
goods  and  furniture,  he  would  pro- 
cure the  assent  of  the  insurer,  and 
would  assign  the  policy  to  L.  Held, 
on  demurrer,  that  this  amounted  to 
a  statement  of  mutual  promises,  as 
the  consideration  of  the  defendant's 
promise — the  promises  being  laid 
as  concurrent  acts ;  and  that  this 
constituted  a  good  consideration. 
Ndlis  T.  De  Fbrest,  61 

4.  Held  also,  that  the  promise  laid  was 
valid  and  binding  in  other  respects, 
and  that  the  additional  executed 
promise — ^riz.  that  L.  had  previously 
agreed  to  purchase. the  famiture — 
stated  as  a  part  of  the  considera- 
tion, did  not  vitiate  the  considera- 
tion arising  upon  the  mutual  prom- 
ises, lb 

6.  HOd  further,  that  it  sufficiently  ap- 
peared from  the  complaint,  that  the 
policy  was  then  held  by  the  defend- 
ant ;  that  it  was  made  out  to  him  ; 
and  that  the  promise  was  that  the 
defendant  would  assign  it  to  L.  after 
L.  should  by  an  actual  transfer  of 
the  property,  have  an  insurable  in- 
terest therein,  and  would  procure 
the  assent  of  the  insurers  to  such 
assignment  ib 

6.  A  pleading  which,  in  setting  forth 
an  agreement  respecting  a  policy  of 
insurance,  states  the  names  of  the 
insurers  and  the  insured,  that  it  is 
an  insurance  on  the  ftirniture  in  D.'s 
tavern  in  N.  and  that  it  was  given 
for  $1000,  describes  the  same  with 
sufficient  accuracy ;  especially  if  the 
policy  is  not  in  the  plaintiff's  pos- 
session, but  in  the  hands  of  the  de- 
fendant, ih 

7.  A  complaint  alleged  that  on  the 
18th  of  October,  1842,  one  8.  made 


and  executed  to  the  plaintiff  an  in- 
strument under  seal,  by  which, 
in  consideration  of  the  sum  of 
$4050,  to  be  paid  to  him  on  the  Ist 
day  of  November,  then  next,  he 
agreed  to  convey  to  the  plaintiff  a 
certain  lot  of  land;  $600  of  said 
sum  to  be  paid  in  cash,  $500  by  an 
indorsed  note  at  ninety  days,  and 
the  residue  secured  by  bond  and 
mortgage  upon  the  premises,  paya- 
ble in  six  semi-annual  installments. 
Possession  to  be  given  on  the  Ist 
of  November.  That  an  indorse- 
ment was  made  upon  this  agree- 
ment, executed  by  W.  the  defend- 
ant's testator,  by  which,  in  consid- 
eration of  one  dollar  to  him  paid  by 
the  plaintiff,  W.  guarantied  the  fnl- 
flllment  of  the  contract  by  S.  The 
complaint  then  alleged  that  on  the 
day  of  the  execution  of  the  agree- 
ment and  guaranty  the  plaintiff 
paid  to  S.  $500,  "  and  was  ready  and 
vjiUing  to  fulfill  his  oUigations  by  vir- 
tue of  said  instrument ;"  that  such 
proceedings  had  been  had,  at  law, 
against  8.  on  account  of  his  failing 
to  fulfill  his  obligations,  that  in 
March,  1844,  the  plaintiff  recovered 
a  Judgment  against  him  for  $626,84, 
which,  owing  to  the  insolvency  of 
8.  still  remained  unsatisfied.  And 
the  plaintiff  claimed  that,  by  virtue 
of  the  guaranty,  the  defendants,  as 
the  executors  of  W.,  were  liable  to 
them  for  the  amount  of  the  judg- 
ment recovered  against  8.  He&, 
on  demurrer,  that  the  agreement 
was  to  be  executed  on  both  sides  at 
the  same  time,  by  concurrent  acta 
of  the  parties,  and  that  neither 
party  could  maintain  an  action  upon 
it  without  showing  performance,  or 
an  offer  to  perform,  on  his  part. 
Van  Sckaiek  v.  Winne,  89 

8.  Held  also,  that  the  absence  of  any 
averment  that  the  plaintiff  offered 
to-  perform  the  agreement  on  his 
partj  or  that  he  requested  8.  to 
convey,  or  that  he  gave  him  notice 
of  his  readiness  to  perform,  was  a 
fatal  defect  in  the  complaint.        ib 

n 

9.  Held  further,  that  the  averments  in 
the  complaint,  that  8.  "  ftiiled  to  tal- 
fill  his  obligations  by  virtue  of  said 
instrument,"  was  not  a  sufficient 
allegation  of  a  breach  of  the  agree- 
ment by  8.  That  the  plaintiff  should 
have  stated   the  facts  showing  « 
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breach  by  8.,  instead  of  alleging  a 
conclusion  of  law  arising  fVom  the 
fkcts.  ib 

10.  It  was  also  hdd,  that  the  allegation 
in  the  complaint,  of  the  recovery  of 
a  judgment  Against  8.  "  on  account 
of  his  failure  to  fulfill  his  obligar 
tions/'  was  not  a  circumstance  of 
which  the  plaintiff  could  avail  him- 
self, to  establish  the  defendants'  lia- 
bility; hut  that  the  fkcts  showing 
the  failure  of  8.  must  be  averred, 
and  proved,  before  the  estate  of  the 
guarantor  could  be  charged  for  the 
de&ultofS.  ift 

11.  In  an  action  upon  an  undertaking 
entered  into  on  granting  an  injunc- 
tion, it  is  a  sufficient  statement  of 
the  nature  of  the  suit,  the  manner 
of  its  commencement,  pUce  of  trial, 
Jurisdiction  of  the  court,  &c  to  say, 
that  an  iigunction^was  granted  in 
the  suit,  by  a  justice  of  the  court, 
and  that  issues  were  joined  in  the 
suit  and  a  judgment  rendered  there- 
in.   Lioamis  v.  Brawn,  225 

12.  An  allegation  in  the  compiaint  in 
such  an  action,  that  the  ii\junction 
was  served  on  the  defendants,  per- 
sonally, is  snffldent,  without  speci- 
fying the  manner  of  service.         ib 

18.  Such  an  averment  means  a  ser- 
vice that  is  legal,  and  sufficient  in 
law.  The  dismissal  of  a  bill  on  the 
final  hearing  of  the  cause  includes, 
by  force  of  the  term  itself,  and  of 
the  law  applicable  to  it,  a  deter- 
mination that  the  plaintiff  was  not 
equitably  entitled  to  a  preliminary 
injunction,  issued  on  the  commence- 
ment of  the  suit  ib 

14.  Where  a  defendant  demurs  to  the 
complaint,  without  objecting  to  the 
want  of  proper  parties,  or  to  the 
fbrm  of  the  action,  he  waives  the 
right  to  insist  upon  those  objec- 
tions; and  for  all  the  purposes  of 
the  demurrer  the  complaint  will 
be  deemed  unobjectionable  by  rea- 
son of  any  defects  of  that  nature. 
LoomuY.TiPt  641 

16.  Under  a  general  denial  of  the 
allegations  in  the  complaint,  the 
deftodant  may  introduce  any  evi- 
dence whiob  goes  to  controvert  the 


facts  which'  the  plaintiff  is  bound 
to  establish  in  older  to  sustain  his 
action.    Andrews  v.  Bond,  638 

16.  Where  an  action  sounding  in  tort 
is  commenced,  for  the  oonversion 
of  a  promissory  note,  and  the  plesid- 
ings  are  ftamed  accordingly,  and 
the  suit  is  tried  as  an  action  of  tort, 
it  is  too  late  for  the  plaintiff,  after 
an  appeal,  to  ask  that  the  com- 
plaint be  amended,  and  the  suit 
regarded  as  an  action  to  recover 
the  avails  of  the  note  as  money 
had  and  received.  t^ 

17.  The  code  has  not  aboliafaed  the 
disthiction  between  Uxst  and  as- 
sumpsit ik 

See  NcisANCE. 
Railroads. 
Quo  Warranto. 


POSSESSION. 

See  Declarations. 
Ejectment,  1. 
Mesne  Profits. 


PRACTICE. 

1.  It  is  within  the  ordinary  discretion 
of  the  judge  presiding  at  a  trial,  to 
refhse  to  allow  the  plaintiff  to  re- 
open the  case,  after  the  defendant 
has  rested.    Henry  v.  Lowell^      268 

2.  The  811th  section  of  the  code  con- 
templates the  entry  of  the  judg- 
ment, in  the  judgment  book,  and 
the  making  up  and  filing  of  the 
Judgment  roll,  prior  to  the  adjust- 
ment of  the  costs,  and  the  insertion 
thereof  in  the  Judgment  But  If 
the  clerk  irregularly  Mynsts  the 
costs,  without  notice  to  the  party, 
and  inserts  the  same  in  the  entry 
of  judgment,  this  will  not  affbct  the 
regularity  and  validity  of  the  docket 
of  Judgment    Stknton  t.  Biiggins, 

668 

8.  The  clerk's  authority  to  adjust  the 
costs  is  not  derived  from  the  act  of 
giving  notice  to  the  party.  If  be 
adjusts  the  costs,  and  inserts  the 
amount  in  the  entry  of  jndginent^ 
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withoat  notice  to  the  other  party,  it 
c«n  only  he  regarded  as  ao  Irre^- 
larity,  not  affecting  the  authority 
of  the  clerk,  or  the  ralidity  of  the 
Judgment.  ift 


4.  And  the  only  consequences  result- 
ing fh>m  such  irregularity  will  he, 
to  order  a  re-a^ustment  of  the 
costs,  at  the  expense  of  the  party 
omitting  to  gi?e  the  notice,  and  to 
compel  such  party  to  pay  the  costs 
of  a  motion  to  obtain  a  re-adjust- 
ment «^ 


PRB8UMPTI0N. 

See  Adverse  Possession,  2. 
Partnership,  4. 


PRINCIPAL  AND  AGENT. 

To  Justify  a  Jury  in  finding  that  a 
clerk  in  a  mercantile  house  had  au- 
thority ftrom  his  princi|ials  to  sign 
shipping  bills  in  their  names,  it  is 
not  necessary  that  an  express  power 
should  be  proved.  It  will  be  suffi- 
cient if  it  appears  that  the  clerk 
had  before  done  such  acts,  or  that 
he  occupied  a  position  in  the  busi- 
ness of  bis  employers  which  usually 
entitles  the  incumbent  to  perform 
acts  of  that  nature.    Dows  v.  Greene^ 

72 

2.  In  case  of  a  mere  agency,  for  the 
transmission  of  money^  the  party 
for  whom  the  money  was  designed 
cannot  maintain  an  action  against 
the  agent,  for  money  had  and  re- 
ceived to  his  use.  To  sustain  an 
action  there  must  be  an  express 
premise  by  the  agent  Bigelow  v. 
DaviSf  661 

S.  Where  C,  a  debtor  of  B.,  handed 
to  the  defendant  a  sum  of  money 
and  requested  him  to  deliver  it  to 
B.,  and  have  the  latter  givv  C.  cred- 
it for  it,  and  the  defendant  took  the 
money  and  promised  to  do  so ;  Held 
that  no  action  would  lie  in  favor  of 
B.'s  administrator,  against  the  de- 
fendant, for  money  had  and  re- 
Mived.  ib 

Vol.  XVI,  88 


,      PBP^CIPAL  AND  SURSTl. 

See  AoBUMNT,  1. 

PRIVATE  WAT. 

1.  Whenever  the  ihcts  are  such  as  to 
show  clearly  an  intention,  in  a  per- 
son entitled  to  the  use  of  a  privale 
vfaift  to  abandon  the  easement,  as 
such,  it  is  sufficient,  though  the  ob- 
struction, manifesting  such  inten-. 
tion,  be  not  of  a  more  permanent 
character  than  that  created  by  a 
board  or  a  rail  fence.     Craui  v.  /br, 

184 

2.  So  too,  it  is  enoaeh  that  the  way 
is  plowed  up,  and  cultivated  for 
agricultural  purposes,  if  there  bo 
evidence  of  an  intention  to  make 
the  occupation  perpetual,  fer  a 
purpose  inconsistent  with  an  enjoy- 
ment of  the  easement.  ib 

8.  Erecting  a  fence,  at  each  end  of 
the  way ;  using  the  land  for  agri- 
cultural purposes,  for  a  series  of^ 
years ;  and  removing  the  house,  for 
the  accommodation  of  whose  occu- 
pants the  way  was  originally  grant- 
ed ;  with  the  declared  intention  to 
sell  the  premises — showing  a  fixed 
and  absolute  determination  to  aban- 
don the  easement — afibrd  evidence 
of  as  strong  a  character  as  would 
be  famish(^  by  the  erection  of  a 
stone  wall  across  it.  ib 

4.  And  whenever  the  intention  is  man- 
ifest, and  a  Jury  so  find,  on  evi- 
dence competent  for  them  to  act 
upon,  the  court  has  no  power  to  set 
the  verdict  aside.  ib 


PROMISSORY  NOTES. 

.  Where  a  note,  payable  at  a  partic- 
ular place,  is  left  at  that  place, 
the  day  before  it  falls  due,  and 
remains  there  till  the  day  aAer 
k  becomes  due,  on  which  day 
the  maker  admits  that  he  has  not 
ptid  the  note,  and  ho  reives  to  pay 
it,  this  is  sufficient  evidence  of  a 
presentment  of  the  n<yte  on  the  day, 
and  at  the  plaee,  pf  payment 
Wo9di»v.  Fritter,    .  }4e 
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2.  Notfce  of  non-pftyment  of  %  note 
Deed  not  be  in  writing.  A  verbal 
notice  is  safficient.  ib 

8.  Where  a  witness  testified  that  he 
informed  the  indorser  that  he  had 
left  the  noto  at  the  place  of  pay- 
ment mentioned  therein ;  that  the 
maker  had  not  paid  it;  that  the 
/  holder  wonld  hold  him  (the  in- 
dorscr')  liable  as  indorser;  Held, 
that  this  was  a  safficient  potice ;  it 
appearing  flrom  the  conversation 
between  the  witness  and  Uie  in- 
dorser that  the  latter  well  under- 
stood what  note  was  referred  to.   ib 

4  It  is  no  defense  to  an  action  on  a 
noUi  payable  in  money,  that  the 
payee  agreed,  at  the  time  of  the 
making  of  the  note,  to  receive  his 
pay  in  real  estate  belonging  to  a 
daughter  of  the  maker ;  where  it 
appears  that  the  payee  did  not 
agree  to  receive  the  land  infuU  sat.- 
inaction  of  the  note,  and  .that  the 
parties  differed  as  to  the  sum  at 
which  it  should  be  received  ib 

4.  Upon  grounds  of  public  policy  grow- 
ing out  of  the  commercial  necessi- 
ties and  wants  of  the  community,  a 
holder  of  negotiable  paper  may, 
under  certain  circumstances,  recov- 
er upon  it,  riot  withstanding  any  de- 
fect or  infirmity  in  the  title  of  the 
person  fVom  whom  he  derived  it; 
even  though  such  person  may  have 
acquired  it  by  fVaud,  theft  or  rob- 
bery.   HaUy.  Wilson^  548 

6.  But  to  entitle  the  holder  of  nego- 
tiable securities  which  have  been 
obtained  and  put  in  circulation 
fVaudnlently,  feloniously,  or  without 
consideration,  to  the  benefit  of  this 
rule,  he  must  have  become  such 
holder  in  good  fiiith,  for  a  f^ll  and 
fkir  consideration,  in  the  usual 
course  of  business,  and  without 
notice  of  the  defect  or  infirmity  in 
the  title.  ib 

7.  W.  made  a  promissory  note  for 
S120,  payable  to  U.  or  bearer.  The 
note  was  never  delivered,  but  was 
placed  by  the  maker  in  his  desk  as 
a  place  of  deposit,  whence  it  was 
stolen  by  B.,  a  laborer  in  his  em- 
ploy, and  was  by  him  transferred  to 
<»•  Billow,  for  $116.    Before  the 


note  became  due,  Bigelow  transfer- 
red it  to  the  plaintiff  Bdd,  thai 
the  plaintiff  could  not  recover  there- 
on; the  note  never  having  bad  a 
legal  inception,  for  want  of  a  deliv- 
ery ;  the  transfer  to  Bigelow  being 
void  for  usury;  and  the  note  not 
having  been  taken  by  him  bona  fide 
for  a  full  and  fair  consideration,  and 
in  the  usual  course  of  his  bnaineou 


8.  A  promissory  note  has  no  legal  in- 
ception or  vitality,  until  it  is  ddLver- 
ed  to  some  person  as  evidence  of  a 
subsisting  debt.  ,  ik 

9.  Where  a  note  is  not  a  perfect  or 
available  security  in  the  hands  of 
the  bolder,  the  discounting  or  pur- 
chase of  the  same  at  a  greater  dis- 
count than  tlie  legal  rate  renders 
the  transaction  usurious,  and  the 
note  void ;  and  this  notwithstanding 
the  transaction  is  in  form  a  )Mir- 
chase  of  the  note  of  a  person  other 
than  the  maker,  who  represents  it 
to  be  a  business  note,  and  valid  in 
his  hands,  and  whether  the  party 
transferring  has  authority  to  do  so, 
or  the  transfer  is  tortious.  ib 

10.  The  ignorance  of  the  person  dis- 
counting the  paper  that  it  is  una- 
vailable in  the  hands  of  the  party 
offering  it  for  discount,  will  not  af- 
fect the  question.  ih 

11.  If  the  note  is  invalid  in  the  bands 
of  the  seller,  the  maker  can  avail 
himself  of  the  defense  of  usury  ia 
the  negotiation  of  the  note,  and  the 
defense  will  be  complete  upon  es- 
tablishing the  fact  that  it  was  trana- 
ferred  at  a  discount  greater  than 
that  allowed  by  law.  ib 

12.  On  the  2d  of  April,  1860,  A.  made 
an  order  upon  the  defendant  as 
follows:  "  Sir;  Please  deliver  to  L 
A.  a  note  made  by  J.  P.  for  $226, 
dated  about  June  13th,  1849,  paya- 
ble at  the  Commercial  Bank  of 
Rochester,  to  my  order,  and  in- 
doreed  by  me  and  delivered  to  you, 
in  June  or  July  last,  payable  ninety 
days  from  date."  This  order  was 
accepted  by  the  defendant,  oo  the 
day  of  its  date.  On  the  6th  of  July, 
1849,  the  note  was  negotiated  at 
the  Bank  of  D.,  by  tlie  defendant. 


and  the  money  ftdTaneed  upon  it. 
Sabsequently,  bnt  at  what  precise 
time  did  not  appear,  the  note  was 
paid  by  the  maker,  to  the  bank. 
In  an  action  by  L.  A.  to  recover 
damages  for  the  conversion  of  the 
note  described  in  the  order,  Hddj 
1.  That  the  acceptance  of  the  order 
by  the  defendant  amounted  to  an  ad- 
mission by  him  that  the  statements 
therein  in  relation  to  the  note  were 
true,  and  that  A.  had  the  right  to 
control  the  note,  as  against  the  de- 
fendant, and  also  to  a  promise  or 
agreement  to  surrender  the  note  to 
L.  A.  2.  That  the  order  also  proved 
that  the  note  was  indorsed  and  de- 
'  livered  to  the  defendant,  and  that 
he  was  the  hiwful  holder,  and  there- 
fore authorized  to  negotiate  the  note, 
and  transfer  the  legal  title  thereto 
to  any  bona  fide  transferree.  S$.  That 
in  the  absence  of  any  proof  as  to  the 
time  when  the  note  was  paid,  the 
presumption  was  that  it  was  paid 
•  when  it  fell  due.  And  that  conse- 
quently there  was  no  note  in  exist- 
ence at  the  date  of  the  order,  and 
the  plaintiff  acquired  no  title  to  the 
note  described  therein.  4.  That  if 
the  note  was  still  in  existence,  as  a 
subsisting  obligation,  at  the  date  of 
the  order,  the  defendant  had  pre- 
viously transferred  it  to  the  bank-, 
which  thereby  acquired  a  valid 
title  to  it,  even  against  A.,  and  all 
persons  claiming  under  him ;  A.  at 
the  time  of  giving  the  order  having 
no  title  which  he  could  convey. 
6.  That  the  defendant  was  not 
estopped,  by  his  acceptance  of  the 
order,  from  setting  up  the  defense 
that  the  note  was  then  extinguished. 
Andrews  v.  Bond,  688 

18.  The  lawful  possession  of  a  ne- 
gotiable promissory  note,  operates 
as  a  full  authority  to  the  holder — 
so  far  as  innocent  third  persons  are 
concerned — ^to  negotiate  and  trans^ 
fer  all  right  and  title  to  the  instru- 
ment, t^ 

14.  An  instrument  containing,  in  ad- 
dition to  a  promise  to  pay  money, 
stipulations  to  do  other  things,  is 
not  a  promissory  note.  Austin  v. 
Bums,  «48 

16  The  whole  contents  form  an  entire 
contract;  and  the  clause  for  the 
payment  of  money  oaanot  be  de- 
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tached,  and  regarded  and  enforced 
separate  (torn  the  rest  ift 

16.  Such  an  instrument  although  it 
expresses  that  the  money  specified 
therein  is  payable  to  the  person 
named  as  payee  or  bearer,  is  not 
negotiable;  and  if  an  action  is 
brought  upon  it  by  a  person  other 
than  the  payee,  it  is  incumbent  upon 
the  plaintiff  to  prove,  among  other 
things,  an  assignment  of  the  con- 
tract to  himself,  unless  the  fact  is 
admitted,  or  such  proof  is  virtually 
waived  by  the  defendant. 

17.  If,  on  the  trial  of  such  an  action 
before  a  justice,  the  defendant 
omits  to  raise  the  objection  that 
the  plaintiff  has  not  proved  title 
to  the  demand,  he  will  be  deemed  to 
have  waived  it,  and  cannot  make 
the  objection  on  appeal.  ib 

18.  In  an  action  by  a  subsequent  in- 
dorser,  against  prior  indorsers,  to 
recover  the  amount  he  has  been 
compelled  to  pay,  in  a  suit  brought 
upon  the  note,  the  real  cause  of 
action  is  for  money  paid  for  the  use 
of  the  defendants;  and  the  statnte  of 
limitations  will  ran  from  the  time  of 
paying  the  moneys  and  not  from  the 
time  when  the  note  feU  due.  Barker 
V.  Cassidy,  177 


19.  To  authorize  a  recovery  against 
the  defendants,  in  such  an  action,  it 
must  appear  in  some  legal  way, 
that  the  money  was  paid  for  the 
use  of  the  defendants.  ib 

20.  When  a  Judgment  is  recovered 
upon  a  note,  against  an  indorser, 
and  the  defendant  pays  up  the 
Judgment,  and  then  sues  a  prior 
indorscr,  a  previous  Judgment  in  a 
suit  brought  by  a  subsequent  hold- 
er, either  for  or  against  the  prior 
indoTsers,  will  not  operate  as  an  es- 
toppel, or  even  as  evidence  in  the 
suit,  against  sach  prior  indorsers. 

ib 

21.  An  affidavit,  by  indorsers,  deny- 
ing, according  to  their  knowledge, 
information,  recollection  and  belief, 
the  receipt  of  any  notice  of  protest, 
is  a  sufficient  denial,  within  the 
statute,  to  prevent  a  notarial  cer- 
tifi6ate  fW>m  being  presumptiT* 
evldenco  of  tiM  ftcts  itatad  in  tt; 
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and  will  throw  upon  the  plftintiff 
the  barthen  of  proving  iemand  and 
notice.  ib 

82.  A  joint  action,  by  a  sabseqnent 
indorser,  against  separate  prior  in- 
dorserSj/or  ffumey  paid  by  the  plain- 
tiff for  the  me  of  the  defendanta, 
cannot  be  maintained.  ib 

See  AcnoK. 

AgrekhenT)  1, 6. 
Parties. 


Q 

QUO  WABBANTO. 

1.  In  an  action  in  the  name  of  the 
people,  against  a  person  for  intmd- 
ing  into,  and  nnlawftelly  holding 
and  exercising,  an  office,  the  indi- 
Tidnal  claiming  the  office  has  an 
interest  in  the  question,  and  his 
name  may  properly  be  Joined  as 
plaintiff,  vfith  the  people,  ne 
PeopUt  ^  rel.  Crane,  v.  Rjfder,    870 

S.  In  an  action  to  oust  the  defendant 
ttom,  and  to  induct  the  relator  into, 
an  office,  judgment  may  be  render- 
ed upon  the  right  of  the  defendant, 
and  also  upon  the  right  of  the 
claimant,  or  only  upon  the  right  of 
the  defendant.  And  if  the  complaint 
sets  forth  sufficient  to  call  for  either 
Judgment,  it  will  not  be  fktally  de- 
fective, as  to  substance.  ib 

8.  If  the  complaint  states  that  the 
defendant  has  unlawfully  intruded 
into,  and  now  holds  and  exercises, 
the  office,  and  that  allegation  is 
true,  the  people  are  entitled  to 
a  judgment  of  ouster.  And  so  ftir 
as  rclatc»  to  that  adjudication,  it  is 
immaterial  whether  the  claimant 
sets  forth  a  title  in  himself  to  (die 
office  or  not  ib 

i.  The  establishment  of  a  title  in  the 
relator  being  but  a  part  of  the  ob- 
ject of  the  suit,  a  demurrer  to  the 
entire  complaint,  on  the  ground  that 
it  does  not  set  forth  a  valid  title  in 
the  relator,  is  too  broad,  and  cannot 
be  sustained.  ib 

5.  The  time  of  the  election  at  which 
the  claimant  claims  to  have  been 


elected  to  the  offlee  sheidd  be  ate' 
ted  in  the  conplainty  in  direct 
terms,  and  should  not  be  left  to 
mere  inference.  ib 

6.  The  complaint  need  not  aver  that 
a  majority  of  all  the  votes  given  at 
the  election  were  given  for  him, 
for  the  office  in  question.  It  b 
sufficient  to  allege  that  the  relator 
received  a  majority  of  all  the  votes 
given  for  that  office.  t^ 

7.  It  is  unnecessary  to  state  the  num- 
ber of  votes  given  for  each  candi- 
date ;  that  being  a  matter  of  evi- 
dence, ib 

8.  Nor  is  it  necessary  to  aver  that  the 
relator  possessed  the  requisite  quali- 
fications for  the  office ;  nor  that  he 
has  taken  or  filed  the  oath  of  office 
required  by  law,  to  entitle  him  to 
enter  upon  the  duties  of  the  office. 

ib 


R 

RAILROADS. 

1.  Upon  a  hearing  befbre  eommiarion- 
ers  of  appraisal,  appointed  pursuant 
to  the  15th  section  of  the  general 
railroad  act,  the  commissioners 
have  the  right  to  hear  the  prooft  and 
allegations  in  such  order  as  they 
may  deem  most  conducive  to  Jus- 
tice, between  the  parties,  and  to  de- 
cide which  party  shall  open  and 
close  the  argument.  Tie  Albany 
Noribem  Railroad  Co.  v.  Lammg, 

68 

2.  The  hitention  of  the  legislature  was> 
by  that  act,  to  confine  the  commis- 
sioners to  an  estimate  of  the  price 
to  be  paid  by  the  railroad  company, 
to  tJie  owner  of  land  propoaed  to  be 
taken,  regardless  of  the  benefits  or 
injuries  which  might  result  to  him 
as  the  owner  of  adjoining  land,  in 
consequence  of  the  conteni^ted 
improvement.  ib 

8.  It  is  a  proper  rule  for  the  ^onn&is- 
sioners  to  adopt,  thst  they  will  allow 
to\\  compensation  for  the  land  take<i, 
Including  therein  the  damages  to 
the  ac^acent  land  by  raasqa  ofaach 
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tnkinir;  Imi  iliAt thejr wUl not  tUow 
oeoseqvMitlftl  and  prospective  dam- 
afes.  ib 

4.  The  coBtmiwIonew  »re  act  reqnlred 
to  ooDfine  themaelTee  to  the  Actual 
abstract  value  of  the  land  to  be 
taken,  as  though  the  owner  would 
have  no  other  lands  left,  to  be  af- 
I^Mted  by  the  improvement  ib 

6.  They  are  to  consider  how  the  taking 
of  the  land,  not  how  ike  ute  of  \i  in 
any  particular  mode,  will  affect  the 
residue  of  the  owner's  land,  and 
award  compensation  aeoordinf^y.  ib 

6.  It  is  therefore-correct  for  them  to 
reject  coi\jectural  evidence,  offered 
for  the  purpose  of  rtiowing  that  the 
owner  might  be  li^rlously  affected, 
should  a  railroad  be  constructed  and 
used  upon  the  land  to  be  taken,    ib 

7.  It  was  the  intention  of  the  legisla' 
ture,  by  the  act  of  1851,  relating  to 
railroad  corporations,  to  apply  the 
provisions  of  the  general  raih-oad 
act  of  1860,  so  far  as  they  relate  to 
proceedings  for  the  purpose  of  ob- 
taining title  to  lands,  to  the  corpora- 
tions mentioned  in  the  8d  section  of 
the  act  of  1861.  TV  T>ay  and  Bos- 
tan  RmUroad-  O.  v.  TV  Northern 
T^minke  Co,,  160 

8.  Accordingly  Md,  that  a  raih^d 
company,  having  obtained  the  ap- 
pointment of  comnSssloners,  under 
the  third  sectfon  of  the  act  of  1851, 
has  the  right  to  appeal  fVom  the 
award  made  by  them.  ib 


9.  Commissioners  of  appraisal  should 
be  guided  in  their  proceedings  by 
the  established  rules  of  evidence. 
No  testimony  should  be  received 
which  a  court  of  law  would  reject : 
and  none  should  be  rejected  which 
a  court  of  law  would  hold  to  be  ad- 
missible, ib 


10.  In  the  exercise  of  the  discretion 
vested  in  the  court,  upon  appeal 
IVom  an  award  of  commissionen,  it 
will  not  interfere  with  their  pro- 
ceedings, unless  satisfied'  that  some 
substantial  error  has  been  commit- 

,ted.  .    ib 


11.  An  award  of  commissionen  will 
not  be  set  aside,  for  every  technical 
error,  in  respect  to  the  admission  or 
rejection  of  evidence.  The  error 
should  be  of  such  a  character  as  to 
show  that  the  commissioners  have 
misapprehended  the  principles  upon 
which  they  were  to  make  their  ap- 
praisal, and  that  the  party  appealing 
~  ive  been  injuriously  affected 


may  have 

by  such  misapprehension. 


ib 


12.  Where  the  inquiry  before  the  com- 
missionen is,  what  compensation 
should  be  made  to  a  turnpike  road 
company,  for  granting  to  a  railroad 
company  an  easement,  or  right  of 
way  across  their  road,  any  proof 
having  a  legitimate  bearing  upon 
that  question,  and  which,  by  the 
established  rules  of  evidence,  would 
be  received  in  a  court  of  law,  should 
be  received ;  and  nil  other  proof 
should  be  r^ected.  ib 

18.  It  should  be  assumed  that  the 
railroad  company  will,  as  required 
by  law,  restore  the  turnpike  to  snch 
a  state  as  not  necessarily  to  impair 
its  usefulness.  ib 

14.  The  consideration  that  the  busi- 
ness of  the  turnpike  will  be  dimin- 
ished by  the  construction  of  a  rail- 
road along  the  same  general  line  of 
travel,  should  be  disregarded.       ib 

16.  The  opinions,  or  coi^ectures,  of 
witnesses,  as  to  the  effect  the  use  of 
the  railroad  will  produce  in  frighten- 
ing horees  traveling  upon  the  tnni- 
pike,  at  a  particular  place ;  or  as  Ui 
the  necessity  for  diverting  the  line 
of  the  turnpike,  at  another  placu, 
and  the  cost  of  such  diversion ;  or 
that  a  bridge  ought  to  be  built  by 
the  railroad  company  at  a  crossing ; 
or  as  to  the  amount  of  damages  tbu 
turnpike  company  will  sustain  by 
reason  of  the  crossing  of  their  road, 
are  inadmissible  in  evidence.        ib 


16.  No  action  lies  agahnt  a  railroad 
company  under  the  80th  section  •f 
the  general  railroad  act,  for  an  In- 
Jury  ooeasioned  by  its  neglect  to  ring 
the  bell,  or  sound  the  steam  whistio, 
after  the  can  have  passed  a  cross- 
ing. The  statute  only  enjoins  the 
ringing  of  the  bell,  or  the  sound|i^ 
of  the  whistle,^  when  the  can  are  ap: 
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proaekinj^  s  crossing.  Wilson  y. 
T%e  Rochester  and  Syracuse  Railroad 
Co,  167 

17.  In  an  action  against  a  railroad 
company,  under  that  section  of  the 
statute,  the  complaint  alleged  that 
the  J.  and  8.  Plank  Road  on  which 
the  plaintiff  was  traveling,  towards 
S.  in  a  wagon,  crossed  the  railroad 
nearly  at  right  angles,  at  the  junc- 
tion in  E. ;  that  at  about  the  time 
the  plaintiff's  horses  were  crossing 
the  railroad  track,  at  the  junction, 
the  defendants,  without  proper  care 
and  caution,  and  carelessly  and  neg- 
ligently, caused  their  locomotive  to 
pass  rapidly,  over  the  track  of  the 
railroad,  at  or  near  the  junction, 
near  the  point  where  the  plank  road 
intersected  the  railroad,  without 
giving  any  signal,  by  ringing  the 
bell,  or  sounding  the  steam  whistle, 
and  that  the  locomotive  came  within 
a  few  feet  of  striking  the  plaintiff's 
wagon,  and  iVightcned  his  horses, 
whereby  he  was  thrown  out  and  per- 
manently injured.  Heldy  on  general 
demurrer,  that  the  complaint  was 
bad,  in  not  averring,  with  sufficient 
certainty,  that  the  omission  to  ring 
the  bell,  or  sound  the  steam  whistle, 
occurred  while  the  train  was  ap- 
proaching the  crossing.  Qridlet,  J. 
dissented.  ib 

18.  Upon  the  consummation  of  the 
proceedings  prescribed  by  the  rail- 
road act,  for  the  taking  of  lands  for 
the  purposes  of  a  railroad,  the  com- 
pany is  entitled  to  enter  upon  and 
take  possession  of  the  land ;  and  the 
owners,  who  have  been  made  par- 
ties to  the  proceedings,  are  divested 
and  barred  of  all  their  interest 
therein.  T%e  Niagara  Falls  and 
Lake  Ontario  Railroad  Co.  v.  Botd^ 
kisSf  270 

19.  The  owners  have  no  longer  a  legal 
right  to  keep  the  company  out  of 
possession ;  and  if  they  resist  the 
agents  of  the  company,  in  their  at- 
tempt to  take  possession,  they  will 
be  guilty  of  an  nnlawftil  act.  But 
this  will  not  autliorize  the  issuing 
of  a  writ  of  possession,  or  assistance, 
upon  the  application  of  the  railroad 
company.  ib 

20.  A  writ  of  that  fiature  can  only  be 
awarded  in  execution  of  a  decree  or 


judgment  of  the  court ;  not  to  en- 
force a  right  conferred  by  statnta. 

21.  Where  a  railroad  company,  by  an 
arrangement  with  another  company, 
run  their  cars  over  the  road  of  the 
latter  company,  and  an  injury  is  sus- 
tained by  an  individual,  by  the  kill- 
ing of  his  oow  by  the  locomotive, 
which  injury  occurs  not  fVom  any 
negligence  in  the  running  of  the 
cars,  but  in  consequence  of  the 
omission  to  erect  cattle-guards  or 
fences,  the  company  owning  the 
locomotive  are  not  liable.  Parker 
V.  The  Rensadaer  and  Saratoga  RaU" 
road  Co,  816 

22.  The  provision  in  the  general  rail- 
road act  of  1848,  requiring  railroad 
companies  to  construct  cattle-gnarda 
at  all  road  crossings,  docs  not  aj^j 
to  streets  in  cities  or  villages.        d 

28.  Where,  in  an  action  against  a  rail- 
road company  to  recover  damages 
for  an  injury  to  the  plaintiff's  prop- 
erty, the  complaint  merely  alleges 
that  the  injury  was  occasioned  by 
the  neglect  to  construct  cattk" 
guards,  a  recovery  cannot  be  had 
for  an  omission  to  hm\A  fences.       ib 

24.  Carriers  of  passengers  are  bound 
to  conduct  their  business  with  all 
the  care  which  human  prudence 
and  skill  can  suggest  Any  thing 
short  of  that  will  make  them  liable 
for  the  consequences.  Hegemam  v. 
The  Western  Railroad  Corporation^ 

868 

25.  When  an  accident  occurs  upon  a 
railroad,  and  a  passenger  is  injored, 
by  means  thereof,  a  prima  fade  case 
of  negligence  is  made  out,  which, 
unless  it  is  overcome  by  proof  on 
the  part  of  the  railroad  company, 
showing  that  thoy  were  wholly  (kult- 
less,  w^Sl  entitle  the  person  injured 
to  recx>ver  compensation  for  the 
iiyuiy.  t^ 

26.  A  railroad  company  is  answerable 
to  third  persons,  as  principal,  for 
neglect  or  want  of  skill  in  any  of 
its  agents.  Whether  the  engine  or 
car  which  it  places  upon  the  rosd 
for  the  purpose  of  carrying  passen- 
gers has  bMn  manufactured  in  Its 
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own  workshop,  by  a^Dts  employed 
directly  for  that  purpose,  or  by  a 
manufactarer  engaged  in  the  busi- 
ness of  supplying  such  articles  for 
sale,  the  company  is  alike  bound  to 
see  that,  in  the  construction,  no 
care  or  skill  has  been  omitted  for 
the  purpose  of  making  such  engine 
or  car  safe.  ib 

27.  If  a  defect  exists,  in  the  construc- 
tion, which  might  have  been  detect- 
ed and  remedied,  the  company  is 
answerable  for  the  consequences,  ib 

28.  Where  the  injury  results  fh)m  a 
defect  in  the  construction  of  the 
car  or  engine,  the  liability  of  the 
railroad  company  depends  upon 
the  existence  or  absence  of  negli- 
gerux ;  and  that  is  a  question  for 
the  jury.  ib 

29.  The  jury  must  determine,  upon 
the  evidence,  whether  the  defect 
might  have  been  discovered  upon  a 
careful  and  thorough  examination, 
or  whether  it  was  so  hidden  that 
such  an  examination  would  not 
have  disclosed  it.  ih 

80.  Where  an  action  is  brought  against 
a  railroad  company,  for  an  injury 
sustained  by  a  passenger,  in  conse- 
quence of  the  breaking  of  an  axle, 
and  the  plaintiff  claims  that  the 
defendants  are  liable,  by  reason  of 
their  omission  to  provide  the  car 
with  a  safety  beam,  it  is  proper  to 
admit  evidence  to  show  that  that 
improvement  had  been  extensively 
known  and  used,  prior  to  the  time 
when  the  accident  happened,  and 
also  to  show  its  ulilUyj  as  a  safe- 
guard against  accidents.  ib 

81.  And  it  is  proper  for  the  court  to 
submit  it  to  the  jury  to  say  whether, 
taking  into  consideration  the  vigi- 
lance required  of  carriers  of  passen- 
gers, and  the  publicity  of  the  inven- 
tion, and  of  its  use  prior  to  the  inju- 
ry, the  defendants  were  or  were  not 
negligent,  in  not  infofming  them- 
selves of  the  utility  and  necessity 
of  the  invention,  and  availing  them- 
selves of  it  ib 

82.  In  an  action  against  a  railroad 
company  to  recover  damages  for 
an  i^uiy  sastained  by  the  plaintiff 


while  a  passenger  in  the  cars  upon 
a  railroad,  it  is  not  incumbent  upon 
the  plaintiff  to  prove  actual  negli- 
gence in  the  defendants;  but  the 
anus  probandi  is  on  the  railroad 
company  to  show  that  there  has 
been  no  disregard  of  their  duties, 
and  that  the  damage  resulted  from 
a  cause  which  human  care  and  fore- 
sight could  not  prevent.  HoUnrook 
V.  Tke  UHca  and  Schenectady  Rail- 
road Company,  118 

88.  Accordingly,  where  it  was  proved 
that  the  plaintiff  was  a  passenger 
upon  the  defendants'  cars,  and  that, 
while  upon  the  road,  something  came 
in  collision  with  the  car  in  which 
she  was  seated,  by  means  of  which 
she  was  severely  hurt,  ii  was  held 
that  such  a  case  of  presumptive 
negligence  was  made  out  as  called 
upon  the  defendants  to  show  that 
the  collision  took  place  without  any 
imprudence  or  want  of  care  on  their 
part.  ib 

84.  It  is  erroneous  for  appraisers  ap- 
pointed under  the  general  railroad 
law,  to  determine  the  compensation 
to  be  made  to  the  owner  of  land 
"  for  the  damages  occasioned  ly  the 
construction  and  operation  of  the  rail- 
road over  his  premses."  The  Canon- 
daigtia  and  Niagara  PdUs  Railroad 
Co.  V.  Payne,  278 

85.  Their  of9ce  is  to  determine  the 
compensation  to  be  made  tq  the 
owner  of  the  real  estate  "proposed 
to  be  taken  for  the  purposes  of  the 
company."  ib 

86.  They  are  to  decide  questions  of 
present  value,  and  not  to  speculate 
in  respect  to  the  probable  conse- 
quences of  constructing  and  oper^ 
ating  a  railroad.  ib 

87.  The  consequential  injury  which  a 
mill,  sitnated  on  a  portion  of  hind 
not  taken,  may  be  likely  to  sustain, 
fVom  the  constmction  and  operation 
of  the  railroad,  is  a  matter  with 
which  the  commissioners  have  noth- 
ing to  do.  ib 

88.  Therefore  they  should  not  allow 
witnesses  to  give  their  conjectural 
opinions  in  respect  to  the  damage 
which  would   result  to  the  miU 
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from  ib«  cmslraction  of  the  rail- 
road, id 

99.  In  BTich  a  case  the  proper  inqui- 
ry for  the  commissioners  is — not 
whether  in  case  of  the  construction 
and  operation  of  a  railroad,  it  will 
endanger  the  owner's  mill — but  how 
the  taking  of  the  portions  of  land 
appropriated  will  affect  the  value 
of  what  is  left;  or,  what  is  the  fair 
marketable  yalue  of  the  whole  prop- 
erty, and  then  what  will  be  the  fkir 
marketable  value  of  the  property 
not  taken ;  the  difference  being  the 
true  amount  to  be  awarded.       ib 

40.  Where  goods  were  sent  to  a  rail- 
road depot  and  deposited  on  the 
stoop  of  the  freight  house,  no  one 
being  there  to  receive  them,  and  the 
cartman  subsequently  informed  the 
freight  agent  that  the  owner  of  the 
goods  would  call  and  tfrder  where 
ihep  should  got  but  there  was  no 
proof  that  any  such  direction  was 
ever  given  by  the  owner;  Beldt 
that  the  company  were  not  in  de- 
fault, and  could  not  be  made  liable, 
for  not  transporting  the  goods. 
Spade  V.  T%e*Hudson  River  Railroad 
Co.  888 

41.  And  the  owner  having  subsequent- 
ly taken  away  a  portion  of  the 
goods,  without  any  permission  of 
the  company,  or  the  presence  of  any 
one  in  their  behalf;  Held,  that  he 
was  bound  to  show  the  value  of  the 
pdrtion  taken,  before  calling  upon 
a  Jury  or  referee  to  decide  what  was 
retained,  or  that  any  part  was  re- 
tained, ib 

See  AflsBssMENT,  dec.  1  to-C. 


BECEIVEB. 

1.  A  receiver  of  the  property  and  ef- 
fects of  a  creditor  has  no  authority 
to  bring  a  suit  to  set  aside,  as  fraud- 
ulent, a  prior  assignment  of  a  bond 
and  mortgage,  mMle  by  the  debtor, 
which  was  valid  as  between  the  par- 
ties; or  to  recover  the  property  so 
assigned,  as  the  property  of  the 
debtor.    Seymour  v.  Wilton,       294 

2.  The  duty  of  a  receiver  is  confined 
U>  ifoperly  of  which  the  debtor  had 


possession,  power  or  eontral,  aetoal- 
ly  or  constnictively,  in  wbolaer  in 
part.  a 

8.  The  remedy,  in  case  of  a  ftandn- 
lent  conveyance  of  the  property,  is 
a  suit  by  the  creditor  himself, 
against  all  the  parties  to  the  fVaod. 

iJb 

4.  A  receiver,  appointed  under  pro- 
ceedings supplementary  to  execu- 
tion, cannot  bring  a  suit, to  set  aside 
conveyances  exeeuted  by  the  judg- 
ment debtor,  prior  to  the  appoint- 
ment of  the  receiver,  on  the  ground 
that  they  were  made  for  the  pur- 
pose of  hindering  and  delaying  cred- 
itors.    BaynerY.  Fowler,  800 


RECITAL. 

1.  A  mere  recital  never  concludes  a 
party.  There  must  be  a  direct 
affirmation.  And  a  recital  by  A. 
and  B.  will  not  estop,  or  fVirniah 
evidence  against  C,  even  though 
the  latter  be  a  party  to  the  instru- 
ment containing  the  recital ;  pro- 
vided the  recital  does  not  purport 
to  be  of  any  fkct  within  his  knowl- 
edge, but  relates  to  transactions  be- 
tween the  other  parties.  Borst  v. 
Corey,  18ft. 


BECOUPHBNT. 

See  AORBEMBNT,  4. 

BEFEEEB. 

1.  The  report  of  a  referee  is  like  the 
verdict  of  a  jury,  and  must  be  dee- 
titute  of  any  evidence  to  support  it, 
in  order  to  warrant  the  court  in 
granting  a  new  trial,  upon  the  fkcta. 
Woodin  V.  hosier,  146 

2.  If  there  is  any  proof  tending  to 
show  the  facts  in  issue,  it  is  not  Uie 
duty  of  the  court  to  set  aside  the 
report;  though  the  evidenoe  be,  in 
its  judgment,  too  slight  to  Ibuad  a 
decision  upon.  ik 

8.  Under  the  code,  on  a  qaestioii  of 
fact  arising  upon  motioo  or  ottker- 
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wise,  tbo  eovrt  11147  ftppoint  »  ref- 
eree, and  invest  him  with  ftU  the 
powers  necessary  for  its  investiga- 
tion ;  or,  the  trial  may  be  had,  with 
the  like  powers,  and  be  conducted 
in  the  same  manner,  by  the  conrt 
Mefer  ▼.  Lent,  688 

4.  And  the  court  may,  upon  a  motion, 
make  an  order  directior  the  parties 
to  attend  before  it,  idth  any  wit- 
nesses they  may  wish  to  produce, 
and  be  examined  on  oath.  tft 

5.  Thus,  where  a  party  has  made  an 
affidavit  in  his  own  fkvor,  upon  a 
motion,  he  may  be  compelled  to  at- 
tend befbre  the  court  to  explain,  or 
be  cross-examined ;  and  on  his  re- 
fusal to  answer  any  questions,  the 
ooort  may  strike  out  his  testimony. 

ib 


RELIGIOUS  SOCIETIES. 

1.  The  supreme  court,  as  the  succes- 
sor of  the  court  of  chancery,  can  only 
ratify  or  veto  a  sale  made  by  a  re- 
ligious corporation,  of  its  property. 
It  has  no  power  to  direct  or  require 
the  corporation  to  sell,  against  its 
will,  or  to  control  it  in  the  disposi* 
tion  of  its  property.  Matter  of  tke 
Beformed  Dutch  Ckurck  in  Smtger- 
tUs,  287 

2.  The  court  may,  for  sufficient  rea- 
sons, withhold  its  assent  to  a  sale, 
and  thus  compel  the  corporation  to 
retain  the  property;  but  this  is  the 
extent  of  its  power.  tft 

S.  In  case  of  a  sale  of  the  property  of 
a  religious  corporation,  with  the  as- 
sent of  the  court,  the  avails  are  not 
to  be  distributed  among  the  original 
contributors  and  pew-holders;  but 
they  are  to  be  applied  to  such 
uses  as  tke  eorporaUan,  with  the  con- 
sent and  approbation  of  the  court, 
shall  conceive  to  be  most  for  the  in- 
terest of  the  society.  ib 

4.  The  authority  of  the  court  is  en- 
tirely n^aHm.  It  may  withhold  its 
assent,  and  thus  prevent  the  appli- 
cation of  the  proceeds  in  any  sped- 
fled  manner,  but  it  cannot  direct 
the  corporatioa  how  to  apply  the 
n 

89 
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6.  It  is  the  right  of  a  chureh  corpora- 
tion to  designate  the  object  for 
which  the  moneys  arising  ftom  the 
sale  of  its  real  esUte  shall  be  used. 
If  the  object  thus  designated  meets 
the  approval  of  the  court,  the  ap> 
propriation  will  be  made.  If  not, 
the  money  must  be  retained  by  the 
Corporation  until  it  can  make  such 
an  application  of  it  as  will  secure 
the  consent  and  approbation  of  the 
court.  ib 


s 


SHERIFF. 

Where  a  sheriff  was  sued  for  seisinc 
property,  claimed  by  the  plaintiffs 
as  belonging  to  them,  by  virtue  of 
an  assignment  firom  S.  the  former 
owner,  and  the  defendant  Justified 
the  taking,  under  an  attachment  is- 
sued against  S.  in  fkvor  of  M.  and 
others,  and  offered  to  prove  that  the 
assignment  by  S.  to  the  plaintifft 
was  flraudulent  and  void  as  to 
creditors ;  Held,  that  he  was  bound 
to  prove  that  H.  and  others  wete 
creditors  of  S.  and  that  the  property 
was  taken  upon  legal  proceedings 
instituted  by  them.   Cross  v.  Phejm, 


SHERIFF'S  8AIJS. 
See  Tnovsa. 

SLAKDER. 

1.  For  words  imputing  a  want  of  obaa- 
tity  to  an  unniarried  fiBmale  depend- 
ent on  her  labor  fen  her  support,  an 
action  will  lie,  where  the  special 
damages  alleged  are  iUness,  with  a 
consequent  inability  to  labor  and 
earn  her  living.    PuUer  v.  Fenner, 

888 

2.  The  loss  of  the  plaintiff's  eamincs, 
under  such  drcumstanoes,  is  a  di- 
rect peenniary  loas.  ib 

STATUTE. 

1.  It  was  the  intention  of  the  legisb- 
tore,  by  the  act  of  1847,  tntilM 


706 


.DTDEX. 


"An  aet  reqoirine  compeittatloii  fbt 
ofttwiitg  death  by  wron^fhl  act, 
•  neglect  or  default/'  and  the  act  of 
1849,  amending  the  same,  to  extend 
the  principle  of  liability  to  cases 
where  death  is  the  consequence  of 
a  wrongfnl  act ;  whether  such  act  is 
committed  by  an  individnal  or  a 
corporation.    Baker  ▼.  Bailey ,     54 

2.  Individuals,  as  well  as  corporations, 
are  liable  for  wrongful  acts,  neglects 
and  defaults  that  result  in  death.  i& 


8.  And  where  death  ensues  fh>m  the 
wrongftil  act  of  another,  it  is  no  de- 
fense that  it  was  not  caused  by  an 
intentional  act  of  the  defendant  ib 

4.  Repeals  by  implication  are  not 
ihvored  by  the  courts;  but  a  sub- 
aeqncnt  statute,  repugnant  to  a 
prior  one,  repeals  it.  And  if  a  sub- 
sequent statute  be  not  repugnant,  in 
all  its  provisions,  to  a  prior  one,  yet 
if  the  last  was  clearly  intended  to 
prescribe  the  only  rule  that  should 
govern  in  the  case  provided  for,  it 
repeals  the  former  one.  TV  Descter 
and  Limerick  Plank  Road  Co.  ▼.  Al- 
ien, 16 

Sk9  Aliens. 

Courts  of  Special  Sessions,  1,2, 

GnNSTITUTIONAL  LaW. 

iNsuaAifOB,  6, 6«  18|  19»  21. 


8TBSET& 
See  CoBPOiiaTioif  <urvNEw-Tofti. 

HlOBWATS. 


SURBOQATB* 

1.  Where  the  in&nt  hein  of  a  testator 
have  a  general  guArdian  in  this, 
state,  the  citation  to  attend  the 
proof  of  the  will,  before  the  surro- 
gate, should  be  served  upon  such 
general  guardian,  notwithstanding 
his  interest  is  adverse  to  that  of 
the  infants.    Kteney  v.  Wkiimarsk, 

141 

2.  Where  a  portion  ofthe  next  of  kin* 
w  a  testator  are^mnrried  wonm,  tW 
^  2i^^*^'^  th«  pittpf  of  the, 
wui  aar^  served  en  thctt^  with^ 


ont  their  husbands.  Thoogili  it  is 
the  most  pmdcnt  course,  U  seemSf 
to  serve  the  citations  on  the  bns- 
bands  otjemes  covert,  as  well  sjs  on 
themselves.  it 

8.  When  a  will  propounded  for  pro- 
bate is  alleged  to  have  been  execs- 
ted  by  the  testator  under  th«  influ- 
ence of  a  delnsian,  it  is  the  duty  of 
the  surrogate  to  inquire  and  dedde 
the  question  whether  it  was  so  exe- 
cuted.   Stanton  v.  WetAerwax,    2&9 

4.  He  should  also  pass  npon  the  ques- 
tion whether  the  unsoundness  of 
the  testator's  mind  extended  to  so 
many  subjects,  and  perverted  his 
Judgment  in  relation  to  so  many 
topics,  as  to  obscure  and  distort 
hia  mental  fhculties,  and  to  amount 
to  a  general  unsoundness  of  mind 
that  would  entirely  incapacitate 
him  ftom  making  a  rational  or 
valid  disposition  of  his  property. 

i» 

6.  A  surrogate  has  no  authority  to' 
inquire  into,  or  settle,  the  rights  of 
heirs  at  law  to  property  in  the 
hands  of  an  executor  or  adnSnis- 
trator.    Skvmwof  v.  Copper,       666 


See  Judicial  Sales. 


TEBSPASa 

The  peaceaUe  and  enhmlim  \ 
sioQ  of  land  is  sniMent  te-enfale  a 
party  to  maintaia  tinspasa  agaiBet 
a.  wrongdoer,  «t  imm*  Pokier  t. 
AUtidgf,  181 

As  AiOSTtUENTi 

OoMMrriiiaT. 


L  I^  an  acrftoa  to. 
sessipn  of  peraeeal  pwpity,  title 
in  the  plaintiff  qaia»tifao  srtahliAsa 
by  parol  evidence  that  he.] 
tJb^sameatar 
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lome  proof  of  tbe  judgment  under 
which  the  sale  took  place.  Dane  y. 
MaUary,  46 

2.  An  action  to  recover  the  pueseaaion 
of  peraonal  property  can  be  main- 
tained, notwithstanding  the  defend- 
ant has  wrongftiily  parted  with  the 
poeseasion  of  the  property  before 
the  suit  was  commenced.  Brock- 
tDay  Y.  Bumapt  809 


TEDST8  AND  TRUSTEES. 

1.  The  defendant  and  Q.  as  the 
fHends  and  advisers  of  the  plaiotiflTi 
who  was  a  married  woman,  pnr- 
chased  a  house  and  lot  for  her 
upon  a  verbal  understanding  that 
Q.  should  take  the  deed  as  her  trus- 
tee, and  hold  the  property  in  trust 
for  her  use  and  benefit.  The  plain- 
tiff paid  the  purchase  money,  and 
Q.  without  her  consent  or  Icnowl- 
edgo,  took  an  absolute  and  uncon- 
ditional deed  in  bis  own  name. 
The  premises  were  sul>8equent1y 
sold  under  a  Judgment  against  Q., 
and  at  the  sheriff's  sale  the  defend- 
ant became  the  purchaser,  and  he 
claimed  to  hold  the  same,  for  his 
own  benefit,  by  virtue  of  such  pur- 
chase and  of  a  Judgment  held  by 
him,  against  Q.  Held  that  the  de- 
fondant  could  not  be  allowed  to 
retain  the  premises,  as  against  the 
plaintiff;  and  he  was  directed  to 
release  to  her  his  interest  therein, 
and  was  enjoined  from  setting  up 
any  claim  thereto,  under  the  sher- 
iff's sale,  or  the  Judgments.  Louns- 
bwry  V.  Purdy,  876 

2.  AM  «Iw,  that  it  was  oonpetent  fbr 
the  plaintiff  to  adduce  parol  evi- 
denee  to  prove  the  resulting  trust 


VEKDOB  AND  PURCHASER. 

L  Where  the  owner  of  property  stands 
by  and  sees  another  sell  it  as  his 
own,  to  a  bona  fide  purchaser,  and 
makea  no  objection,  and  gives  no 
notice  of  his  rights,  he  will  be  held 
to  have  sanctioned  the  sale,  and 
Win  not  be  permitted  aftarwards 


to  assert  his  title,  as  aninst  such 
purchaser.   Brewster  v.  Jaakerf    618 

2.  The  same  rule  prevails  where  the 
owner  is  informed  of  a  sale  of  his 
property  by  another,  upon  credit, 
and  does  not  object  to  it,  or  give 
the  purchaser  notice  of  his  rights, 
but  lies  by  and  permits  such  pur- 
chaser to  pay  the  purchase  money 
as  it  becomes  due,  to  the  vendor, 
and  receives  the  whole,  or  a  portion 
of  it,  from  the  vendor.  ib 

8.  8.  and  L.  entered  into  an  agree- 
ment in  writing,  by  which  8.  sold  to 
L.  a  lot  of  land,  and  L.  agreed  to 
pay  therefor  0100,  in  installments ; 
on  the  payment  of  which  sum,  8. 
agreed  to  execute  a  deed  of  the  lot 
In  case  of  L.'s  failure  to  pay  8.  re- 
served the  right  to  re-enter  and 
take  possession.  After  alt  the  imy- 
ments  had  been  due  between  one 
and  two  years,  L.  requested  further 
time,  until  the  first  of  June,  and 
agreed  that  if  he  did  not  pay  by 
that  time  he  would  quit  tlie  prem- 
ises. Payment  was  not  made  on  that 
day,  and  on  the  1st  of  September, 
thereafter,  S.  gave  L.  notice  to 
quit,  and  informed  him  that  ho 
should  sell  the  premises.  Held  that 
S.  had  a  right  to  rescind  the  con- 
tract and  to  put  an  end  to  all  the 
rights  of  L.  under  it;  and  that  after 
he  had  done  so,  a  tender  from  L. 
came  too  late,  he  having  then  no 
interest  in  the  premises.  Barney  v. 
Loper,  '629 

w 

WAIVER. 

1.  Where  a  bishop,  on  entering  upon 
the  duties  of  his  office,  received  a 
presentment,  which  had  been  found 
by  a  board  of  inquest,  against  the 
plaintiff,  a  priest  of  his  diocese,  and 
in  the  dischan^e  of  bis  duty  ho 
nominated  to  the  plaintiff  twelve 
persons  to  act  as  triers  of  the  of- 
fense charged ;  and  oat  of  these  the 
plaintiff  selected  five,  who  proceed- 
ed to  try  the  ease^  and  th«  plaintiff 
appealed  from  their  decision,  by 
moving  before  the  bishop  for  a 
new  trial;  and  throaghMit  all  of 
these  proocedinga  the  plaintiff  navtr 
ipwtalJjr  raised  tkm  rtiaittta  Ikat 
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the  preaentlng  board  wu  not  prop- 
erly constituted;  Held,  that  the 
objection  most  be  considered  as 
haying  been  waived  by  the  plaintiff; 
and  that  it  conld  not  be  raised,  for 
the  first  time,  after  the  motion  for 
a  new  trial  had  been  denied,  and 
when  the  bishop  was  aboat  to  pro- 
nonnoe  a  sentence  of  deposition 
fVom  the  ministry.  Walker  r.  Wain- 
wright,  486 

2.  fi^a2s0,  that  an  obiection,  relating 
to  the  capacity  of  the  defendant  to 
act  as  bishop,  on  the  ground  that 
another  person  was  bishop,  and 
therefore  that  it  was  incompetent 
for  the  defendant  to  organise  the 
court  for  trial,  was  waived  by  the 
plaintiff's  recognition  of  the  defend- 
ant's authority,  when  notified  by 
him  that  he  was  about  to  proceed  in 
the  trial  of  the  charges ;  and  by  his 
going  through  a  protracted  trial, 
without  raising  any  objection.       ib 


WILL. 

1.  Where  a  testatrix  subscribed  her 
will,  (by  maUng  her  mark,)  imme- 
diately after  she  had  deckred  the 
instrument  to  be  her  last  will;  Held, 
that  this  was  a  yalid  execution; 
both  acts  being  in  legal  contempla- 
tion, done  at  the  same  interrlew  and 
at  the  same  time,  within  the  mean- 
ing of  the  statute.  Keener  ▼.  WkU- 
marsh,  141 

2.  A  perwn  named  as  executor,  In  a 
will,  is  not,  at  common  law,  a  com- 
petent witness  to  sustain  the  will 
when  offered  for  probate.  BwriU  ▼. 
SaUman,  198 

8.  But  a  renunciation  of  the  executor- 
ship will  restore  the  competency  of 
the  witness.  ib 

4.  If,  howerer,  executon  are  also  ap- 
pointed trudeet,  by  the  will,  and  in 
that  capacity  are  to  take  the  bulk 
of  the  estate,  the  power  and  estate 
Tested  in  them  as  trustees  will  not 
be  divested  or  affected  by  their  re- 
nunciation as  executors.  ib 

6.  The  requirement  of  the  statute,  in 
regard  to  publication,  is  positive 
•ad  a  oonpuance' with  it  is  indispen! 


sably  necessary  to  the  due  ezeeutioB 
of  a  wilL  Unless  the  testator  him- 
self, in  some  intelligible  manner,  so 
clear  and  unequivocal  as  not  to  be 
misunderstood,  communicates  to 
the  witnesses  the  ftct  that  he  knows 
and  intends  the  instrument  to  be 
his  last  will  and  testament,  the 
statutory  evidence  of  the  due  execu* 
tion  of  the  will  is  not  fhmished.   ib 

8.  Where  it  appeared  that  the  sub- 
scribing witnesses  attended  at  the 
request  of  one  of  the  executors  and 
trustees,  and  signed  their  names  as 
attesting  witnesses  at  the  request 
of  another,  and  there  was  no  evi- 
dence that  the  testatrix  requeited 
the  witnesses  to  attest  the  execu- 
tion ;  or  knew  that  they  were  there 
for  the  purpose  of  attesting  the  exe- 
cution of  her  will;  or  that  they 
were  in  attendance  at  all;  Hdd^ 
this  was  not  a  compliance  with 
the  statute.  t^ 

7.  Where  there  is  no  evidence  that 
the  testatrix  had  any  thing  to  do 
with  the  preparation  of  the  instni- 
ment  purporting  to  be  her  will,  or 
that  she  ever  read  it,  or  heard  it 
read ;  or  that  ita  contents  were  ever 
even  stated  to  her,  proof  that  she 
knew  what  was  in  the  paper  she 
signed  is  imperiously  demanded, 
before  the  same  can  be  admitted  to 
probata ;  especially,  where  itaffinn- 
atively  appears  that  the  mental 
fkculties  of  the  testatrix  had  be- 
come seriously  impaired,  by  the  use 
of  strong  drink  and  opiates.  ib 

8.  In  the  statute  concerning  wflls,  the 
term  "  unsound  mind  "  Is  used  as 
synonymous  with  M^a  campot  mentis. 
StaiUim  T.  Wetherwax,  2M 

9.  When  a  person  conceives  something 
extravagant  to  exist,  which  has  no 
existence  whatever,  save  in  his  own 
heated  imagination,  but  he  Is  inca- 
pable of  being  jreaaoned  out  of  that 
conception,  sudi  person  mi^  be  said 
to  be  under  a  ddusion;  and  the 
absence  or  presence  of  delusion,  so 
understood,  forms  the  true  test  or 
criterion  of  absent  or  present  Insan- 
ity, a 


10.  Dehi^on,  In  this  sense  of  tha 
word,  and  insamtftap  convertible 
teima.  a 
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11.  A  win  mado  under  the  inflnenoe 
of  ftpowerfVil  deliuiion,  which  has 
not  only  Impftired  bnt  peirerted  the 
teitatoSr'B  Judgment  and  nndentand- 
inf  in  relation  to  anbjecta  connected 
with  the  provisions  of  the  will,  so 
as  to  exerdse  a  controlling  influ- 
ence in  the  disposition  of  his  prop- 
erty, is  not  the  will  of  a  perwn  of 
sound  mind ;  the  mind  of  the  testator 
being  unsound  quoad  the  very  sub- 
ject on  which  he  is  called  to  exercise 
its  powers,  in  making  the  will,    ift 

12.  A  testator,  by  a  oodicQ  to  hto  will, 
bequeathed  as  follows:  "Also  I 
give  to  the  said  six  children  of  my 
daughter  Dorothea,  or  to  such  of 
them  as  may  survive  me,  one  hun- 
dred thousand  dollars  of  the  public 
debt,  &c.  usually  called  the  water 
loan ;  to  be  paid  to  each  on  attain- 
ing their  age  of  twenty-one  years, 
and  the  interest  of  the  shares  of 
those  under  that  age  to  be  accu- 
mulated for  their  benefit  until  that 
period;  and  in  case  any  of  them 
shall  die  befbre  that  age,  without 
surviving  issue,  then  his  or  her 
shares  shall  go  to  the  survivors." 
Hdd  that  this  was  not  a  bequest 
of  $100,000  in  water  stock  to  each 
of  the  six  children  separately ;  «but 
that  it  was  a  bequest  of  $100,000  to 
all  of  the  children  coUeetivdf,  De 
SoUbeckyf.  AOor,  412 

18.  Where,  after  the  executkm  of  a 
will,  the  testator  sells  and  conveys 
the  real  estate  therein  devised,  this 
amounts  to  a  revocation  of  the  de- 
vise, although  the  purchaser  gives 


<  back  a  mortgage  upon  the  land  to 
secure  the  payment  of  the  purchase 
money.    Brtnim  v.  Brawn,         569 

li.  But  if  the  land  devised  is  re- 
conveyed  to  the  devisor,  and  the 
title  is  in  him  at  the  time  of  his 
death,  the  same  will  pass  under  the 
will  without  any  ibrmal  republica- 
tion thereof.  ib 


WITNESa 

1.  A  person  selling  a  note  not  nego- 
tiable is  an  assignor  of  a  thing  in 
action,  or  contract,  within  the  mean- 
ing of  %  890  of  the  code.  Jagoe  v. 
AO^fn,  580 

2.  The  last  clause  of  that  section,  re- 
quiring notice  of  the  examination  of 
the  assignor  of  a  thing  in  action  or 
contract,  as  a  witness,  to  be  given, 
is  applicable  to  all  cases  in  which 
such  an  assignor  is  to  be  examined 
in  behalf  of  the  party  deriving  title 
through  or  fVom  him;  and  unless 
ten  days'  notice  of  the  examination 
of  such  assignor  has  been  given  to 
the  deibndant,  he  cannot  be  admit- 
ted to  be  examined  as  a  witness  Ibr 
the  plahitifl:  ib 

8.  Whether  an  indorser  or  person 
transferrtng  a  negotiable  promisso- 
soiy  note  is  an  atstrnor  thereof,  with 
in  the  899th  sectton  of  the  codel 
QiMBrr.  ib 

Sag  Will,  2, 8, 4. 
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